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FOREWORD 


The Federal Power Act was originally enacted as the Federal 
Water Power Act, approved June 10, 1920 (41 Stat. 1063, 16 U. S. C. 
791-823). The Federal Power Commission was reorganized January 
1, 1931, as an independent Commission under the act approved June 
23, 1980 (46 Stat. 797). By Title II of the Public Utility Act of 1935, 
approved August 26, 1935 (49 Stat. 838), the original Federal Water 
Power Act was made Part I of the “Federal Power Act” and Parts II 
and III were added to that act. The Commission also administers the 
Natural Gas Act, approved June 21, 1938 (52 Stat. 821,15 U.S. C. 717- 
717W ), and has certain duties under the Tennessee Valley Authority 
Act, approved May 18, 1933 (48 Stat. 1075), and amendments thereto; 
the Bonneville Act, approved August 20, 1937 (50 Stat. 731), and 
other statutes. 

This volume, the first of a series, contains all of the formal opin- 
ions and accompanying orders of the Federal Power Commission ren- 
dered between January 1, 1931, the date of reorganization as an in- 
dependent Commission, and June 30, 1939. In addition to the formal 
opinions, there have been included in an Appendix certain orders of 
the Commission selected as being in the nature of opinions. 

The volume, while it contains all the formal opinions of the present 
Commission rendered between January 1, 1931, its date of organiza- 
tion, and June 30, 1939, contains only a part of the orders, decisions 
and rulings of the Commission during that period. 
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In THE MATTER OF 
APPALACHIAN ELECTRIC POWER COMPANY 
Application for License for Project No. 739, Virginia 


EP-739 
(Decided April 3, 1931) 


Syllabus 


- 


Section 23 of the Federal Water Power Act requires Commission 
approval for the construction of a dam or other project works 
in streams, other than “navigable waters”, over which Congress 
has jurisdiction under its authority to regulate commerce with 
foreign nations and among the several States. 

. The Commission’s determination that a project would affect the in- 
terests of interstate and foreign commerce is conclusive in view 
of the authority conferred upon the Commission by section 23 of 
the act. 

. A finding by the Commission that the construction of a project on the 

New River would affect the interests of interstate and foreign 

commerce is supported by the facts in the record that New River 

is the principal tributary of the Kanawha River, a navigable stream 
presently used in interstate and foreign commerce and that the 

Kanawha River is one of the principal tributaries of the upper 

Ohio River, a navigable stream presently used in interstate and 

foreign commerce. 


to 


wo 


By THE Commission : 

On June 26, 1925, the New River Development Co., predecessor of 
the Appalachian Electric Power Co., filed a declaration of intention 
to construct a proposed dam and power project on New River near 
Radford in the State of Virginia. The declaration of intention was 
filed under the provisions of section 23 of the Federal Water Power 
Act (41 Stat. 1063). 

On September 2, 1926, the successor company filed formal applica- 
tion for a license for said project, “upon the understanding that such 
application can be withdrawn if it should develop that a Federal 
license is not required.” 

Pursuant to hearings held by the Commission on March 2, 1926, and 
on October 28, 1926, at which time evidence was introduced by the 
interested parties, the Federal Power Commission, on June 1, 1927, 
adopted and entered in its minutes the following order: 


In the matter of the declaration of intention, under the provisions of section 
23 of the Federal Water Power Act, of New River Development Co., a corpora- 
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tion organized under the laws of the State of Virginia, to construct a dam and 
other structures across and in New River in the vicinity of Radford, Pulaski 
County, State of Virginia, said dam and other structures being part of a power 
project proposed to be constructed for the purpose, inter alia, of the develop- 
ment and utilization of power, said declaration having been submitted to the 
Commission under date of June 26, 1925; the Commission having caused investi- 
gation of such proposed construction to be made and it appearing from such 
investigation and from reports submitted thereon that said project, unless oper- 
ated in the interests of interstate or foreign commerce in accordance with the 
requirements of said act, would have an adverse effect on such interests, but 
if operated in accordance with such requirements would materially benefit such 
commerce, thereupon found that said river in the part thereof involved in said 
declaration is not “navigable waters” within the definition thereof in said act, 
but that the interests of interstate or foreign commerce would be affected by such 
proposed construction. 


and, pursuant to said order, on July 1, 1927, tendered to the said appli- 
cant a license in standard form. 


On February 4, 1930, the applicant company, having previously 
refused said license, requested the Commission to reconsider the 
finding as made to the effect that the proposed project would affect 
the interests of interstate or foreign commerce, or in the alternative 
to issue a minor part license for this project. 

On October 6, 1930, the applicant company applied to the Federal 
Power Commission for a minor part license for this project. 

On November 25, 1930, the minutes of the Federal Power Commis- 
sion at its final meeting prior to its reorganization show that: 

The executive secretary stated that a minor part license application of the 
Appalachian Electric Power Co. for a development near Radford on New River, 
a nonnavigable stream, project No. 739, Virginia, was ready for consideration, 
and that in accordance with the opinion of the Attorney General of September 
22, 1930, the Commission has full authority to exercise its discretion in waiving 


certain provisions under section 10 (i) of the act in connection with any 
license issued in this case. 


After due consideration the Commission declined to take action on the ap- 
plication, favorable or adverse. It was concluded that, in view of the im- 
portance of the questions of jurisdiction as between the United States and 
the State of Virginia involved in this case, a court adjudication is desirable. 

The present Federal Power Commission, organized on December 
22, 1930, set a hearing on the matter, and on February 16 and 17, 
1931, the applicant appeared and was duly heard and filed brief. 

At the same time Hon. E. Lee Trinkle, for the region in which 
project is proposed to be constructed in Virginia; William E. Carson, 
Esq., chairman, Virginia Conservation and Development Commis- 
sion; E. W. Caffee, Esq., mayor of Pulaski, Va.; F. M. Livezey, 
Esq., for Public Service Commission of West Virginia; C. R. Luker, 
Esq., representing the Governor of Kentucky; Hon. Roy H. Beeler, 
representing the State of Tennessee; Hon. John H. Caldwell, assist- 
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ant attorney general of Arkansas; and Hon. Edwin H. Gibson, 
assistant attorney general of Virginia, appeared, and several of said 
parties submitted briefs in support of the protests of their respective 
States theretofore filed with the Federal Power Commission objecting 
to the said Commission taking jurisdiction on the said application. 

Also there were filed with the Commission briefs by George W. 
Woodruff, personal counsel to Hon. Gifford Pinchot, Governor of the 
State of Pennsylvania, and by Herbert S. Ward and other counsel 
for the National Popular Government League in support of the 
jurisdiction of the Commission in the specific instance covered by this 
application and like instances. 

Commissioner McNinch proposed, and Commissioner Draper sup- 
ported such proposal, that this Commission should reconsider and 
reverse the finding of the former Commission, “that said river in the 
part thereof involved in said declaration of intention is not ‘navigable 
waters’ within the definition thereof in said act.” 

The majority of the Commission is of the opinion that the sugges- 
tion does not involve the question of the jurisdiction of this Commis- 
sion over New River, but merely the question of the ground upon 
which such jurisdiction shall be predicated; and that the ultimate 
determination of what are “navigable waters” under the Federal 
Water Power Act in any case is one for the courts, and that any 
finding made by this Commission as to what are navigable waters in 
law would not be binding upon the courts. 

It is the judgment of a majority of the Commission, in view of the 
conflicting evidence and opinion as to New River being “navigable 
waters within the definition of the act”, that jurisdiction is more 
properly based upon section 23 of the act, applicable to streams of 
this character, where the authority of the Commission is clearly 
defined, leaving to the courts the determination of the question of 
“navigable waters as defined in the act.” 

It is the unanimous opinion of the Commission that the evidence 
clearly sustains the finding that the proposed construction would 
affect the interests of interstate and foreign commerce. New River 
is the principal tributary of the Kanawha River, and as such in low- 
water periods supplies the principal part of the flow of the Kanawha 
River, a navigable stream presently used in interstate and foreign 
commerce, and the Kanawha River is one of the principal tributaries 
of the upper Ohio River, a navigable stream presently used in inter- 
state and foreign commerce. These facts, together with others in the 
record, support such finding. It is the opinion of this Commission 
that such finding, when so based upon valid evidence, is conclusive in 
view of the authority conferred upon this Commission by section 23 
of the act. 
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Now, therefore, This Commission, having reviewed the evidence, 
records, and files of this office bearing upon the issues hereinbefore set 
forth, having heard argument and carefully read the briefs above- 
referred to, and being fully advised in the premises, hereby orders: 

1. That the motion of the applicant company to reconsider the 
finding of June 1, 1927, “that the interests of interstate or foreign 
commerce would be affected by such proposed construction”, be and 
the same is hereby denied ; 

2. That the application dated October 6, 1930, for a minor part 
license for this project be and the same is hereby denied; and 

8. That the applicant shall be tendered a standard form license 
under the act, and it is hereby ordered that it shall not proceed with 
construction until it shall have received and accepted such license. 


Gerorce Orts SmirH. 
Frank R. McNincn. 
Ratew B. Wi1taMson. 
Marcet GaRsavp. 
Crauve L. Draper. 













IN THE MATTER OF 
CITY OF LOCKPORT, NEW YORK 
Application for a Preliminary Permit 


EP-1217 
(Decided January 19, 1932) 


Syllabus 


1. Where application has been properly filed by Niagara Falls Power 
Co., public notice given as required by the act, and temporary 
license issued to said company for the purpose of avoiding 
economic waste, for the use of the water pending final deter- 
mination of the application, said temporary license having been 
granted and objections thereto having been filed, the Niagara 
Falls Power Co. is held to have initiated and established a 
priority to the use of 275 cubic feet per second of water of the 
Niagara River; which priority continues until such time as 
Commission shall take final action on pending application for 
amendment, or until any other license or amendment is offered 
company and it fails or refuses to accept in time fixed by Com- 
mission, or such priority is otherwise terminated by operation of 
law. 

2. Preference given by the statute to an application filed by a munici- 
pality does not attach where the application is for water already 
under temporary license as the statutory preferential right exists 
only if and when there is a conflict of applications and before any 
priority has attached, and where, as in the present case, water 
is under temporary license, the Commissicvn is unable to entertain 
or consider the application of the municipality during the pendency 
of such temporary license. 


































McNincu, CoMMISSIONER: 

On January 9, 1932, the city of Lockport, N. Y., filed an applica- 
tion for a preliminary permit for a period of 2 years covering the 
use of 275 cubic feet per second of water to be diverted from the 
Niagara River from a point near Tonawanda, N. Y., into the New 
York State barge canal at a point above the locks and in the city of 
Lockport, for the purpose of enabling applicant to make investiga- 
tions and secure the data and perform the acts necessary for filing 
an application for developing hydroelectric power by the city of 
Lockport. 

The water referred to is covered by the Treaty between the United 
States and Great Britain of May 13, 1910, under which the United 
States was authorized to grant the use of Niagara River boundary 
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water “not exceeding in the aggregate a daily diversion at the rate 
of 20,000 cubic feet per second.” 

At the time of the filing of the application by the city of Lockport 
the identical 275 cubic feet per second of water covered by the Lock- 
port application was under license to Niagara Falls Power Co., ef- 
fective until August 31, 1932. Under the origina] license, known as 
project No. 16, issued March 2, 1921, by the predecessor Commission, 
the Niagara Falls Power Co, was granted the right to the diversion 
of 19,500 cubic feet per second of water from Niagara River. On 
October 3, 1925, the predecessor Commission authorized amendment 
to said Niagara Falls Power Co. license for the diversion of an 
additional 225 second-feet. The diversion of the balance of the 
treaty water available, 275 second-feet, was authorized by license 
issued December 13, 1926, under license No. 15 to the Hydraulic Race 
Co. et al. 

On February 24, 1928, the Niagara Falls Power Co. filed an appli- 
cation for a further amendment of its license No. 16 to authorize a 
diversion of an additional 275 cubic feet per second of water, being 
the water then under license to the Hydraulic Race Co. and others. 
At the same time it filed with the Commission a written instrument 
signed by the Hydraulic Race Co. and all other licensees under said 
license No. 15, except one, which one filed an identical instrument on 
May 3, 1928. In these instruments the Hydraulic Race Co. and other 
licensees under license No. 15 set forth: That they did not desire 
further to perform the terms and conditions of the license; that they 
were advised by the Niagara Falls Power Co. of its intention to apply 
to the Commission for an amendment of its license so as to include 
this 275 cubic feet per second of water, and petitioning that license 
No. 15 might be cancelled and abrogated; and purporting to assign 
and convey any rights of the licensees with respect to the use of such 
water to the Niagara Falls Power Co.; and requesting the Commis- 
sion to grant the application of the Niagara Falls Power Co. for 
aun amendment of its license no. 16 so as to include the 275 cubic 
feet per second of water then under license to the Hydraulic Race 
Co. et al. 

On May 28, 1928, the predecessor Commission took action on the 
applications of the Hydraulic Race Co. et al. to surrender license 
No. 15, reciting that said licensees “having assigned and conveyed to 
the Niagara Falls Power Co., its successors and assigns, their rights 

in respect to the use of said waters and having expressed their desire 
and intention to surrender the license; public notice thereof having 
been given as required by section 6 of the Federal Water Power Act 
and no objection to such action having been filed with the Commis- 
sion: It was voted that the executive secretary be authorized to exe- 
cute the necessary instrument for accepting the surrender of said 
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license, together with such rights as the licensees, or any of them, 
may have had thereunder to divert from the Niagara River and to 
receive for power purposes any of the waters of said river” (Annual 
Report, 1928, p. 138). 

The records of the Commission in this case show that notice of the 
application of the Niagara Falls Power Co. for amendment of its 
license to add the 275 cubic feet per second of water if and when 
license No. 15 should be surrendered or revoked was published March 
13, 1928, in the Niagara Falls (N. Y.) Gazette and the Buffalo (N. Y.) 
Evening News. Also, that under date of March 12, 1928, the executive 
secretary of the Commission forwarded notices of such application 
for amendment to the following officials: Gov. Alfred E. Smith; the 
mayors of Buffalo, Niagara, and Lockport; the County Board of 
Supervisors of Erie County; the County Board of Supervisors of 
Niagara County (in which the City of Lockport is situate) ; Public 
Service Commission; Department of Public Works; Water Power, 
and Control Commission, all at Albany, N. Y. 

In response to such notice the Commission was advised by the Public 
Service Commission under date of April 5, 1928, that it had “no com- 
ments or objections to submit to the application of the Niagara Falls 
Power Co.”; and the Water Power and Control Commission, under 
date of May 29, 1928, advised the Commission “there is no objection to 
this added diversion, and in view of the policy of securing the full 
economic development of the water, it favors the proposed transfer 
of water to Niagara Falls referred to in your letter” provided any 
license issued shall not be construed as relieving the licensee of its 
obligation to the payment of rental to the State of New York. 

While the application of the Niagara Falls Power Co. for this 
amendment to its license was pending, the Commission adopted May 
28, 1928 (Annual Report, 1928, p. 141), what is known as Order No. 
27, which provided, in substance, that no application for license or 
amendment of license should, except in emergency, be presented to 
the Commission for its approval unless and until agreement has been 
reached with the applicant with respect to the amount which may 
properly be included in the fixed capital accounts of the project cov- 
ered by such application for license, or for amendment of license. 
Pursuant to this order the Niagara Falls Power Co. was advised 
June 5, 1928, that it should prepare and submit the total amount 
claimed as the actual legitimate cost of obtaining the right to use 
the additional 275 cubic feet per second of water and that it would 
be necessary to reach agreement upon such costs before presenting 
to the Commission for approval the application for the amendment 
of license. 

Under date of August 14, 1928, the Niagara Falls Power Co. filed 
a supplemental application for amendment of its license No. 16 to 
1693—40-—_3 
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include the 275 cubic feet per second of water, incorporating therein, 
as required by Order No. 27, a statement in detail as to the claimed 
costs to it of the alleged water rights covered by license No. 15 to the 
Hydraulic Race Co. et al. theretofore surrendered. 

On September 24, 1928 (Annual Report, 1929, pp. 62, 63), the chief 
engineer reported to the Commission, in substance, that it had not yet 
been possible to audit the statement submitted by applicant to show 
the cost of acquiring from the former licensee the right to the use of 
the 275 cubic feet per second of water, that the applicant had requested 
the issuance of a temporary license to avoid the economic waste 
involved in the suspension of the use of this water, and advising that 
he believed it to be in the public interest to issue a temporary license 
and recommended the issuance of a license for 90 days. Whereupon, 
the Commission took action reciting that “notice of said application 
for further amendment of license having been published by the Com- 
mission as required by section 6 of the Federal Water Power Act; full 
opportunity having been given for all interested parties to be heard, 
and no objection having been filed, it was voted that the executive 
secretary, or the chief engineer in his absence, be authorized to issue 
a temporary licerise for a period of 90 days to the Niagara Falls Power 
Co. to authorize, pending agreement under the provisions of Order 
No. 27, of May 28, 1928, with respect to the charge to fixed-capital 
accounts of project No. 16, the diversion of 275 cubic feet per second 
of water in addition to the amount heretofore authorized * * * 
subject to the condition that such additional diversion shall be made 
under the same conditions that apply to the diversions heretofore 
authorized.” 

Because of the failure of the power company and the Commission’s 
staff to reach an agreement, as is required under order No. 27, as to the 
amount, if any, to be charged to the fixed capital accounts of the 
project with respect to the use of this additional water, the said 
license has been renewed from time to time. The last renewal, made 
August 26, 1931, extended the period of the license to “August 31, 1932, 
unless and until the application for amendment of said license no. 16, 
issued March 2, 1921, shall have been passed upon, decided, and finally 
determined by the Commission on or before the expiration of this 
temporary license, in which case this temporary license shall be null 
and void as of the date of such final determination.” 

Upon the foregoing facts the Commission is of the opinion that 
under the Federal Water Power Act, and the rules and regulations of 
the Commission governing the administration of the act, and particu- 
larly under regulation 8, sections 1, 3, and 4, the Niagara Falls Power 
Co. has initiated and established a priority as to this 275 cubic feet 
per second of water. That such priority having attached, it continues 
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until such time as the Commission shall take final action on the pend- 
ing application for amendment, or ‘until any other license or amend- 
ment shall be offered to the Niagara Falls Power Co. by the Commis- 
sion and the company shall fail or refuse to accept such license or 
amendment within such time as the Commission may fix for such ac- 
ceptance, or such priority is otherwise terminated by operation of law. 

In the public hearing upon this matter it was suggested by counsel 
for the city of Lockport that under the provisions of the Federal 
Water Power Act the application of the city of Lockport was entitled 
to a preference, as against that of the Niagara Falls Power Co. Sec- 
tion 7 of the act provides “that in issuing preliminary permits here- 
under or licenses where no preliminary permit has been issued and in 
issuing licenses to new licensees under section 15 hereof (section 15 
refers to a new license after recapture) the Commission shall give 
preference to applications therefor by States and municipalities” upon 
certain conditions as to the Commission deeming the municipal 
application equally well adapted, etc. 

This section of the statute cannot successfully be invoked in behalf 
of the city of Lockport under the application it has filed, since the 
water covered by the city of Lockport’s application is already act- 
ually under temporary license by the Commission upon an applica- 
tion duly filed by the licensee and as to which application due notice 
was given before action taken in 1928 and, as appears from the rec- 
ord, more than 6 months elapsed after such notices were given before 
the Commission proceeded to take action, whereas the statute pro- 
vides for only 90 days’ notice before taking action. The Commission 
clearly recognizes and is in accord with the purpose and intent of 
the statute to give preference to States and municipalities if and 
when there is a conflict of applications before any priority has at- 
tached, but is of the opinion that the city of Lockport has not, under 
the facts now before the Commission, initiated any right to the statu- 
tory preference and that therefore the Commission is unable to enter- 
tain or consider such application at this time. 

Therefore, the Commission orders that the application of the city 
of Lockport be and the same is hereby denied, without prejudice in 
the event the said water becomes available for disposition under the 
Federal Water Power Act for any of the reasons hereinbefore set forth. 

Exceptions by city of Lockport to this order are hereby allowed. 


Frank R. McNrvcn. 
Grorce Ors Smiru. 
Craupe L. Draper. 
Marcert Garsavup. 
Ratexw B. Wiwiamson. 





IN THE MATTER OF 
EAST BAY MUNICIPAL UTILITY DISTRICT 


Application for a Preliminary Permit for Project No. 1134, California 


EP-1134 
(Decided June 27, 1932) 


Syllabus 


1. On an application for a preliminary permit, where protests are made 
that the appropriation and use by the applicant of waters of the 
Mokelumne River by storage for power purposes would be in con- 
flict with the rights of the protestants to use the stream flow and 
the underground waters, alleged to be contributed to by such 
stream flow, at a point or points below the site of the proposed 
eonstruction for purposes of irrigation and domestic use, Com- 
mission has no jurisdiction to adjudicate rights as between 
applicant and protestants. 

2. While the Commission has exclusive jurisdiction over the authority 
to occupy the lands of the United States for power purposes and 
in that connection to investigate and determine the most compre- 
hensive scheme of development of a stream system for all bene- 
ficial uses, yet the Commission has no jurisdiction to adjudicate 
private rights to the use of water or property where such rights 
or property, as in the case of the right to use water for irrigation, 
is vested in the jurisdiction of the State. 

3. One of the purposes of the preliminary permit is to enable the appli- 
eant to acquire such right in water and property as must be ob- 
tained from the State authorities, and failure to evidence State 
permission, though it might be fatal to the granting of a license, 
is not necessarily a pertinent matter for consideration in connec- 
tion with the issuance of a preliminary permit. 


Witiiamson, CoMMISSIONER: 


Under date of November 24, 1930, there was filed with the Federal 
Power Commission the application of the East Bay Municipal Utility 
District for a preliminary permit for a power project consisting of a 
dam, reservoir, and powerhouse, near Middle Bar on the Mokelumne 
River in the counties of Amador and Calaveras, Calif. 

The purpose of the project is stated as the generation and trans- 
mission of power to and for the works of the applicant, also the gen- 
eration and transmission of power for said District and the inhabi- 
tants thereof. 

12 
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The applicant, East Bay Municipal Utility District, has already un- 
der license from this Commission the Pardee power project, No. 567, 
upon the Mokelumne River, having two 10,000-horsepower units 
and supplying the same market as that indicated in this application. 

The pending application for preliminary permit is in all respects 
regular. The exhibits attached thereto show evidence that the appli- 
cant is duly qualified to apply for and receive a permit; that it has 
pending and in good standing before the State division of water 
rights of the State of California its application, No. 5002, to appro- 
priate, use, and store water for power purposes, for use through 
the proposed power plant. Also there is furnished a statement as to 
applicant’s financial ability to carry out the work proposed to be 
performed under the preliminary permit. 

The application was duly advertised in accordance with the pro- 
visions of the Federal Water Power Act, and protests to the granting 
of the preliminary permit were filed with the Commission by the city 
of Lodi and other protestants. 

A hearing was held in San Francisco, California, upon the appli- 
cation and protests, testimony taken, and voluminous exhibits filed 
on behalf of the protestants. Later, briefs of the parties in interest 
were submitted to the Commission. 

The arguments made at the hearing and in the briefs of the 
protestants are directed principally to the right of the East Bay 
Municipal Utility District to appropriate and use waters of Moke- 
lumne River by storage for power purposes in alleged conflict with the 
rights of the protestants to use the stream flow and the underground 
waters, alleged to be contributed to by such stream flow, at a point 
or points below the site of the proposed construction, for purposes 
of irrigation and domestic use. 

Section 27 of the Federal Water Power Act provides: 

That nothing herein contained shall be construed as affecting or intending 
to affect or in any way to interfere with the laws of the respective States 
relating to the control, appropriation, use, or distribution of water used in 
irrigation or for municipal or other uses, or any vested right acquired therein. 

While the Federal Power Commission has exclusive jurisdiction 
over the authority to occupy the lands of the United States for power 
purposes and in that connection to investigate and determine the 
most comprehensive scheme of development of a stream system for 
all beneficial uses, yet the Federal Power Commission has no juris- 
diction to adjudicate private rights to the use of water or property 
where such rights or property, as in the case of the right to use water 
for irrigation, is vested in the jurisdiction of the State. In fact, one 
of the purposes of the preliminary permit is to enable the applicant 
to acquire such right in water and property as must be obtained 
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from the State authorities, and failure to evidence State permission, 
though it might be fatal to the granting of a license, is not neces- 
sarily a pertinent matter for consideration in connection with the 
issuance of a preliminary permit. 

Furthermore, section 10 (c) of the act provides: 


* * * Each licensee hereunder shall be liable for all damages occasioned 


to the property of others by the construction, maintenance, or operation of the 
project works or of the works appurtenant or accessory thereto, constructed 
under the license, and in no event shall the United States be liable therefor. 

With particular reference to the last-quoted extract, the Supreme 
Court of the United States has held that private rights are protected 
against the action of licensees. See Henry Ford & Son v. Little Falls 
Fibre Co., 280 U. S. 369. 

It must also be considered that the proposed project is situated 
immediately above the applicant’s Pardee reservoir, and the prin- 
cipal purpose is to construct a dam by which approximately a 160- 
foot head is gained for power purposes, although incidental water 
storage may in an emergency be available to augment the applicant’s 
municipal water supply. In large part, therefore, the objections of 
the city of Lodi go to the whole development and are not solely 
germane to the application now before the Commission. 

The Commission notes, but holds without merit, the city of Lodi’s 
allegation that the district’s license No. 567 is void because of defec- 
tive advertising. That part of the district’s project which relates to 
power and is covered by the aforesaid license was duly advertised. 

It appears to the Commission that no valid objection to the issuance 
of a preliminary permit is presented by the protestants. 

The Commission, therefore, orders that the protest of the city of 
Lodi and other protestants be and the same are hereby denied, and 
that the preliminary permit applied for by the East Bay Municipal 
Utility District, project No. 1134, be issued. 

Grorce Orts Situ. 
Raten B, Witxtamson. 
Frank R. McNincn. 
Craupe L. Draper. 





IN ‘rHE MATTER OF 
EMPIRE DISTRICT ELECTRIC COMPANY 


Delay in Tendering License for Project No. 324, Missouri 


EP-324 
(Decided June 30, 1932) 


Syllabus 


. Where preliminary permit was granted by the Commission on March 
7, 1923, and application for license was filed December 31, 1925, 
and where, because of delays not attributable to the Commission, 
a license was not tendered to applicant for 6 years, and where 
formal petition for further delay in tendering license was filed on 
February 9, 1982, Commission is without authority in law to delay 
further in tendering license. 

. Even if record showed that delay in tendering license was attrib- 
utable to predecessor Commission, statute forbids Commission 
predicating inaction upon such delay. 

. Delay occasioned by refusal of company to submit matters in contro- 
versy to the jurisdiction of the Commission under its rules and 
regulations cannot be pleaded as equitable reason for further 
delay in tendering license. 

. Commission is without power to hold a proposed project site under 
indefinite priority. 

. Congress has expressed, in language too clear for misinterpretation, 
its will that the maximum time allowed under a preliminary per- 
mit is 3 years and the maximum combined periods which may be 
allowed for the commencement of construction is 4 years. 

. Commission may, in its discretion, allow any applicant for a license 
a reasonable time in which to decide whether to accept or reject 
a license as tendered. 

. Where circumstances are such that it will be difficult for an appli- 
cant to finance the construction of a project in accordance with the 
terms and conditions prescribed in a license, applicant is entitled 
to a reasonably liberal period in which to decide whether to accept 
or reject a license tendered. 


McNincu, CoMMIssioNER: 

For 814 years there was pending before predecessor Commissions 
and for the last year and a half before the present reorganized Fed- 
eral Power Commission, the application of The Empire District Elec- 
tric Co. for a license to develop a hydroelectric plant, known in our 
records as project No. 324, by construction of a dam across White 
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River at Table Rock, in Taney County, Mo. The hydroelectric 
project proper will cost approximately $16,000,000, with an ultimate 
additional expenditure of about $14,000,000 for transmission lines, 
substations, and switching stations, making a total contemplated 
axpenditure of $30,000,000. 

Deeming it to be its duty to bring this long-drawn-out matter to 
a conclusion, the Commission, in December 1931, waived its Order 
No. 27 (a rule requiring agreement between the applicant for a 
license and the staff of the Commission as to amount of prelicense 
expenditures to be allowed as part of the capital investment, before 
application for the license could be formally presented to the Com- 
mission for action thereon) as to this project and notified the com- 
pany that the Commission was ready to tender it the standard form 
of major license. Thereafter, representatives of the company held 
an informal conference with the Commission, requesting delay in 
the tender of a license. The Commission being unwilling to agree 
to this request granted the applicant company time in which to 
prepare a formal petition for such delay. Petition for delay for 
1 year was filed February 9, 1932, setting forth, in substance, that 
due to present economic conditions there is no present or probable 
early need of, or market for, power which would be generated by such 
project; also that the financing of such project now would be unrea- 
sonably expensive, if not impossible. 

Pursuant to section 6 of the Federal Water Power Act, the Com- 
mission gave 90 days public notice through advertisements in news- 
papers published in Barry, Taney, and Stone Counties, Mo., that a 
hearing on said petition would be held at the Commission’s hearing 
room in Washington on May 3, 1932, and advising all parties interested 
who might desire to protest against the granting of such petition 
that such protests should be filed on or before the said hearing date 
or that such parties should appear at such hearing. Upon the appli- 
cant’s request and for good cause shown the hearing was continued to 
May 24, 1932. 

Before the hearing numerous protests were filed against the delay 
prayed for in the company’s petition. Among the protestants are 
the members of the County Courts of the Counties of Stone, Barry, 
and Taney, in the State of Missouri, and also the White River 
Boosters’ League, the Springfield Chamber of Commerce, Monett 
Commercial Club, and various individuals, 

The applicant company appeared by counsel and, through wit- 
nesses, presented evidence to show the recent and continuing decline 
of industrial demand for power in the area which would be supplied 
by the proposed project, and that the present power system of the 
applicant can now supply all, and, in fact, much more than the pres- 
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ent needs for power in that section of the State of Missouri. The evi- 
dence showed that the principal falling off in power demand has been 
in the lead and zine mining industries, some of which have been closed 
down for over a year, and that marble quarries, coal mines, and other 
lines of industry have all been adversely affected by the economic 
depression, resulting in greatly decreased consumption of electric 
power. 

The evidence clearly shows the industrial conditions existing and 
their potential effect upon the proposed project. Indeed, without 
evidence, the Commission would take judicial notice of present eco- 
nomic conditions. On the other hand, the protestants present con- 
vincing evidence of the detrimental social and economic effects of 
long-continued inaction and the consequent uncertainty as to whether 
and when the project will be constructed, involving the flooding of 
approximately 28,000 acres with its consequent effects upon highways, 
bridges, public schools, and private property within and adjacent 
to the area which may be flooded. The fact that the company has 
entered into contracts with the officials of the several counties in- 
volved, under which substantial sums of money are to be paid by the 
company after the “date of beginning” of the project, to reimburse 
for relocation and reconstruction of highways, bridges, etc., indicates 
the degree and kind of inconvenience being suffered by the public by 
reason of this uncertainty. Congress may well have had in mind, 
in expressly limiting the period of priority before beginning con- 
struction, just this kind of uncertainty and its effects upon the com- 
munity interests. To say the least, there is presented on behalf of 
the public interests an equity in favor of action counierbalancing the 
equitable considerations advanced by the company against action. 

The applicant has urged upon the Commission the view that the 
Commission has broad discretionary powers to delay action for reasons 
satisfactory to the Commission. The Commission can find no such 
discretionary power vested in it by the statute and holds that it is 
without authority in law to grant the applicant’s petition for delay, 
and the petition is therefore denied. 

The Commission is of the opinion that the record in this case does 
not support the further contention of the applicant that the delay 
beyond the time when it was economically feasible to construct this 
project is properly attributable to the predecessor Commission and 
not to the company. The facts seem to clearly show that, while the 
predecessor Commission may have acquiesced in certain delays, the 
primary responsibility therefor was upon the company. We find 
no substantial basis for the company’s contention in this respect. But 
even if, for the sake of argument, it is admitted that unreasonable 
delays were attributable to the predecessor Commission, we are of the 
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opinion that the statute forbids our predicating inaction upon such 
delay. 

The facts pertinent to this aspect of the case and to the legal con- 
siderations as well are as follows: 

Application for a preliminary permit was filed July 12, 1922, and 
the permit granted by the Commission March 7, 1923. Application 
for the license was filed December 31, 1925, which was within the 
statutory period of 3 years from the date of the preliminary permit. 
As required under the ‘statute, the application for the license was 
referred to the War Department for report upon the effect of the 
project on navigation and certain interests related thereto. This 
report was received in October 1926. About that time numerous 
protests were filed with the Commission because of the alleged effects 
of construction of the project upon highways, roads, bridges, etc., and 
the applicant was advised by the Commission in November 1926 that 
license would not be issued until suitable arrangements had been 
made with the counties to be affected by flooding of the large area of 
lands and the consequent effect upon highways, bridges, etc. It ap- 
pears from the record that formal agreement was not reached between 
the company and the counties involved until July 15,1929. It further 
appears that the State of Missouri did not issue a certificate of con- 
venience and approval, which was a requirement by this Commission 
before action, until October 25, 1928. It therefore seems clear that 
from the date of the filing of the petition, December 31, 1925, until 
agreement was reached by the company and the counties involved on 
July 15, 1929, it was impossible for the Commission to have acted. 

While the matter was thus pending and during the period of nego- 
tiation between the company and the several counties with reference 
to highways and bridges, the Commission on May 28, 1928, adopted 
said Order No. 27. The company filed its statement of prelicense 
cost on February 7, 1929, and thereafter the company and the Com- 
mission’s staff were unable to reach an agreement on certain items 
included in the cost statement. Upon such disagreement the appli- 
cant was, on September 9, 1929, allowed 30 days in which to file its 
protest against the preliminary accounting report of the Commis- 
sion’s staff, which had suspended or disallowed certain items of al- 
leged cost included in the statement of cost filed by the company. 
The company then asked for an indefinite extension of time for filing 
the protest and brief in support thereof and by letter dated Decem- 
ber 21, 1929, this request was granted by the executive secretary of 
the Commission “with the understanding that the applicant, the 
Empire District Electric Co., assume full responsibility for the delay 
in having the preliminary cost of the project established in order 
that the application may be presented to the Commission for action.” 
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It further appears from the records and statements made by counsel 
for the company at the hearing on May 24, 1932, that in an effort to 
get this matter presented to the Commission for action, the then So- 
licitor of the Commission proposed to counsel for applicant on or 
about August 18, 1930, that the Solicitor would recommend to the 
Commission the waiver of Order No. 27, and the issuance of the 
license, provided the company would agree to have incorporated in 
the license a provision to the effect that the items in the prelicense 
cost statenfent filed by the company which were in controversy 
should thereafter be determined by the Commission in accordance 
with its rules and regulations and under the Jaw. Counsel for the 
company did not accept this proposal, deeming it to involve a con- 
cession as to certain important legal questions and rights, among 
them the validity of Order No. 27. The Commission makes no crit- 
icism of the company for standing upon what it conceived to be its 
rights under the law, but it seems clear that the refusal of the 
company to submit the matters in controversy to the jurisdictiom 
of the Commission under its rules and regulations was wholly re- 
sponsible for all delay in action thereafter. If by so doing it 
delayed action by the Commission, it cannot now plead such delay 
as an equitable reason for further delay. 

The legal question involved in this matter and which in the opin- 
ion of the Commission must determine its action is: Whether the 
Commission, being in possession of all of the needed information 
for a fair, full, and intelligent consideration of the matters involved, 
has the right to fail or refuse to take action? We are of the opinion 
that, all of the engineering and other necessary facts being before 
us and all interested parties having had opportunity to be heard, it 
is the duty of the Commission to act within such reasonable time as 
may be necessary only for it to give due consideration to the matter. 
For the Commission to either arbitrarily refuse to act or arrogate to 
itself a discretion not lodged in it by the statute would amount to 
nothing less than undertaking to amend an act of Congress, through 
either the action or inaction of the Commission. Such an attempted 
procedure is unthinkable. It is the duty of the Commission to 
interpret and administer the law, not to attempt to amend it. 

The intent of Congress in respect to the time for which a priority in 
a proposed hydroelectric project may be maintained is clearly de- 
ducible from the purpose and spirit of the whole act, and particularly 
from sections 5 and 13 thereof. One of the prime purposes of the 
Federal Water Power Act is to encourage the development of hydro- 
electric power in the public interest. In aid of this purpose the 
statute provides in section 5 for the granting of a priority through 
a preliminary permit covering a period not to exceed 3 years. The 


THE ARMY LIBRARY 


| “SS WASHINGTON, D.C, —~ 


Po 


















































































20 FEDERAL POWER COMMISSION 






permit recognizes the necessity of certain experimental and explora- 
tory work and preliminary planning to determine whether the de- 
velopment of the proposed project is or is not economically feasible. 
But it is significant that the maximum limit of time for these pur- 
poses zs fiwed by statute at 3 years. If the holder of the preliminary 
permit decides to go forward with the project the statute requires the 
filing of an application for license, which application must be filed 
prior to the expiration of the preliminary permit period. Section 
13 of the act provides that the license, if granted, shall require the 
commencement of construction of the project works within 2 years 
from the date of such license, with a further provision that the 
period for commencement of construction may be extended once, but 
not longer than 2 additional years. Congress has thus expressed, in 
language too clear for misinterpretation, its will that the maximum 
allowed under the preliminary permit is 3 years and the maximum 
combined periods which may be allowed for the commencement of 
construction is 4 years. This clearly indicates the purpose and in- 
tent of Congress that the public domain or other public resources 
involved shall not continue under protection of the priority for @ 
greater period of time than 7 years, unless construction has been 
actually begun in good faith and thereafter continued with due dili- 
gence. ‘This time may legitimately be extended only for such reason- 
able period as the Commission itself may need, after the filing of an 
application, for obtaining the necessary engineering and other data 
in regard thereto and the making of its decision thereon. Any other 
interpretation would seem to the Commission to clothe it with the 
power to indefinitely extend the priority through inaction and thereby 
discourage, rather than encourage, the development of hydroelectric 
power, thus defeating one of the underlying and primary purposes 
of the act. 

The intent of Congress to require continuous and reasonable ac- 
tivity in construction is further declared in said section 13 by the 
provision that “the period for the completion of construction car- 
ried on in good faith and with reasonable diligence may be extended 
by the Commission when not incompatible with the public interests.” 
This provision recognizes that it is impracticable to fix by statute the 
time within which projects must be completed, due to varying phys- 
ical conditions, extent, cost, etc., but predicates the exercise of this 
discretionary power upon the Commission’s finding that construction 
has gone forward with diligence and that the public interest would 
be best served by such extension. 

For the reasons assigned, the Commission holds that it is without 
lawful authority to refuse, under the circumstances, to act. 

Our decision to deny the petition to delay action in granting the 
license ee work no oe upon the applicant for the reason 
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that under the act the Commission has the power, for good cause 
shown, to give this or any other applicant a maximum of 4 years 
within which to begin constructicn and we may thereafter allow such 
reasonable time as in our judgment may be necessary for the comple- 
tion of construction. Hence our decision does not mean that the 
applicant must begin construction at once, and the Commission is 
reasonably confident that economic conditions prevailing now will 
have so improved before the company will be required to begin con- 
struction as to then make it feasible for it to do so; but even if this 
should not be the case, the Commission is nevertheless without power 
to arbitrarily hold the proposed project site under indefinite priority. 
However, the Commission may, in its discretion, allow this or any 
applicant for a license a reasonable time in which to decide whether 
to accept or reject the license as tendered, and such is our practice, 
Knowing, as we do, that the ability of the applicant to accept the 
license and construct the project in accordance with the terms and 
conditions prescribed therein is dependent upon, among other things, 
the ability of the applicant to finance such construction wpon reason- 
ably favorable terms, we are of the opinion that, under present condi- 
tions, the applicant is entitled to a reasonably liberal period of time 
for these purposes. 
Frank R, McNrnca. 
Grorce Orts Smiru. 
Criavupe L. Draper. 
Rate B. Witamson. 


Authorization of license and denial of petition requesting delay in 
tender of license 


Empire District Electric Company 
(Project No. 324) 


The commission having before it the application filed December 31, 
1925, by the Empire District Electric Co., a Kansas corporation with 
office and principal place of business at Galena, Kans., for a license for 
a water-power development, project No. 324 at Table Rock on the White 
River near Branson, Mo., and also the petition of the applicant filed 
February 9, 1932, for delay by the commission in tendering license; 
and having considered the application and the petition, together with 
exhibits, reports, surveys, correspondence, and other evidence relating 
thereto, finds: 

(1) That the White River at, below, and above the Table Rock Dam 
site is navigable water of the United States, and that the interests of 
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interstate and foreign commerce would be affected by the proposed 
structures; and that the contemplated improvement is desirable and 
justified in the public interest for the purpose of improving and devel- 
oping the White River for the use or benefit of interstate or foreign 
commerce ; 

. (2) That a preliminary permit for this project was issued March 7, 
1923, to The Empire District Electric Co., and that the permittee 
accomplished in satisfactory manner such work as was required by the 
permit ; 

(3) That the project consists of a dam, power house, and appurtenant 
works in and across White River at Table Rock about 614 miles 
upstream from the town of Branson, Mo.; that the reservoir to be 
created by the dam would extend up White River approximately 65 
miles, and up James River, Long Creek, and Kings River (tributaries 
of White River) distances of 30, 24, and 15 miles, respectively; that 
flowage will affect lands in Barry, Stone, and Taney Counties, Mo., and 
in Boone and Carroll Counties, Ark.; that the normal maximum reser- 
voir level will be at elevation 885 feet above mean gulf datum; and that 
the useful storage, based on a drawdown of 50 feet, will be 1,225,000 
acre-feet ; 

(4) That the power capacity of the project, based on an average 
static head of 160.3 feet and an estimated stream flow of 2,900 cubic feet 
per second 90 per cent of the time, is 37,200 horsepower; and that the 
applicant proposes an installation of 220,000 horsepower in four gen- 
erating units of equal size; 

(5) That the applicant has submitted satisfactory evidence of com- 
pliance with the laws of the States of Missouri and Arkansas; 

(6) That the commission at its meeting of December 17, 1931, waived 
Order No. 27, with respect to this project, and therefore the deter- 
mination of pre-license cost will not be required prior to the issuance 
of a license; 

(7) That the project will flood 21% acres of vacant public lands in 
Carroll County, Ark.; 

(8) That the project proposed by the applicant is in the judgment 
of the commission best adapted to a comprehensive scheme of improve- 
ment and utilization of the water resources of the region for the pur- 
poses of navigation, of water-power development, and of other bene- 
ficial uses; 

(9) That the plans of the dam and other structures affecting naviga- 
tion have been approved by the Chief of Engineers and the Secretary 
of War; 

(10) That notice of said application has been given and published 
as required by the act, and that full opportunity has been given for all 
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interested parties to be heard; and that no other application for this 
project or for a project in conflict therewith has been filed. 

Now, therefore, the commission-orders: 

(a) That the maps, plans, and specifications filed in connection with 
project No. 324, be, and they are hereby, approved ; 

(6) That a license for the said project No. 324 be issued for a period 
of 50 years, beginning with the date of execution thereof by the com- 
mission, and subject to the provisions of the Federal Water Power Act 
and of the rules and regulations of the commission pursuant thereto; 
and subject also to the following conditions: 

(1) That, subject to the provisions of section 13 of the act, the 
licensee shall begin construction of the project works on or before 
December 1, 1934, and shall thereafter in good faith and with due 
diligence prosecute such construction ; 

(2) That the licensee shall complete the construction of the project 
works, with an initial installed capacity of not less than 110,000 horse- 
power, on or before December 1, 1937 ; and that from time to time there- 
after the licensee shall construct such portion of the balance of the 
development as the commission may direct, to supply adequately the 
reasonable market demands; 

(3) That power capacity of 37,200 horsepower shall be used in the 
determination of annual charges, but that said power capacity shall 
be subject to change as provided in the rules and regulations of the 
commission ; 

(4) That the licensee shall at its own expense construct, maintain, 
and operate means and appliances for passing floatable commodities 
over the dam free of charge, said means and appliances to be in con- 
formity with plans approved by the Secretary of War; excepting that, 
if the licensee shall elect to and does construct, maintain, and operate 
a railway as a common carrier accessible to water-borne traffic from 
a point above the dam, satisfactory to the Secretary of War, to a con- 
nection with a main-line railway, the Federal Power Commission, at 
its option and subject to revocation at will, may permit the licensee 
to delay the provision and installation of said means and appliances 
for passing floatable commodities until such time as the Secretary of 
War may find that the said railway does not meet the needs of river 
commerce and traffic; 

(5) That if and when the Secretary of War or the Federal Power 
Commission shall determine that a reasonable demand exists for pass- 
ing boats over the dam, the licensee shall construct, maintain, and 
operate at its own expense means and appliances as approved by the 
Secretary of War for passing in both directions over the dam, boats 
not exceeding 50 feet in over-all length and 12 feet in over-all width, 
and not exceeding 12 tons in weight, including cargo; 
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(6) In that part of the reservoir site lying below elevation 835 
feet above mean gulf datum, the licensee shall do sufficient clearing 
of brush and trees to prevent any part of said brush and trees from 
extending above elevation 835. In that zone of the reservoir site 
between elevation 835 and elevation 885, the licensee shall clear the 
land of all brush and trees, and the trees shall be so cut that the stumps 
will not be more than 30 inches high. The licensee shall also clear a 
strip of land 15 feet wide outside of and adjacent to the 885-foot 
contour. The licensee shall remove or burn all brush and trees so cut 
or found fallen in any part of the reservoir site to the satisfaction of 
the commission or its designated representative ; 

(7) In the interests of public health, the licensee shall prevent the 
propagation of mosquitoes in the shallow upper reaches of the reservoir 
by the distribution of oil or dilute Paris green powder in such manner 
as may be recommended or approved by the United States Public 
Health Service; and the licensee shall at all times be subject to the 
lawful jurisdiction of the State Boards of Health of Missouri and 
Arkansas; 

(8) That such public roads and bridges as may be affected by the 
project shall be relocated and rebuilt by and at the expense of the 
licensee in a manner satisfactory to the duly constituted county, State, 
and Federal authorities in accordance with agreements on file with 
the commission ; 

(c) That the petition of the applicant for delay in tendering license 
be denied, and that license be forthwith tendered with a condition 
of acceptance on or before December 1, 1932; and, further, that an 
opinion be written setting forth the reasons of the commission for 
such denial. 

It is therefore ordered: That a standard form of major license for 
the said project incorporating the provisions and conditions this day 
prescribed in a separate order be tendered the applicant, and that the 
applicant shall have until December 1, 1932, to notify the commission 
of its acceptance of such license; but that unless the applicant files 
with the commission on or before December 1, 1932, the duly executed 
original and copies of said license, the applicant shall thereupon be 
deemed to have refused to accept the license as tendered. 





Notp.—The “separate order” referred to is the first part of the order as set forth above, 


IN THE MATTER OF 
ALABAMA POWER COMPANY, LICENSEE 


Determination of Actual Legitimate Original Cost of Project No. 82, 
Alabama 


EP-82 
(Decided June 30, 1932) 


Syllabus 


1. The Federal Power Commission has jurisdiction under the Federal 
Water Power Act of June 10, 1920, to determine actual legitimate 
costs of hydroelectric projects licensed under that act. 

2. Under section 3502-8, Code of Alabama, 1907, the Alabama Power 
Co. did not by virtue of its merger in 1913 with other companies 
become a new corporation. 

3. In determining the cost of lands used in hydroelectric projects 
under the act the Commission is limited to their actual reason- 
able and legitimate cost at the time of acquisition by the licensee. 

4. No proper evidence of such cost is furnished by (1) the par value 
of stock given in exchange for such assets or for the acquisition 
of the companies owning them; (2) the value of such assets as 
agreed upon between the parties to their transfer, where such 
parties were under the same common control; (3) a valuation 
of such assets in terms of earnings expected from a hydroelectric 
development in which they are intended to be used; or in terms 
of the economies of hydroelectric generation as compared with 
steam generation. 

5. Where assets are acquired in exchange for stock the cost of the 
assets is the actual value of such stock. 

6. Where such stock is not bought and sold on the market and has no 
ascertainable market value its actual value may, for purposes of 
determining the reasonable cost of such assets, be assumed to be 
equivalent to the fair market value of the assets. 

7. The actual reasonable cost of the Mitchell Dam project lands ac- 
quired by the licensee in and before the merger of 1913 is deter- 
mined to be $76,135.08. 

8. In such determination the Commission cannot regard (1) any spe- 
cial value arising from the right of the owner to use such lands 
in the development of water power from a navigable stream adja- 
cent to them; (2) any special value of such lands arising from 
the earnings expected from their use in hydroelectric development. 
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9. Where bonds are given in exchange for assets acquired, the cost of 
such assets is the market value of the bonds at the time of the 
exchange and not their par value at maturity. 

10. Cost of general administration incurred by the licensee in connec- 
tion with the construction of this project allowed in the amount 
of $171,028.98. 

11. Cost of J. T. Newcomb services: (1) Disallowed in the amount of 
$1,500 for representing licensee’s interest in connection with the 
formulation of general rules and regulations by the Commission ; 
(2) allowed in the amount of $2,500 for representing licensee in 
the settlement of conflicting claims to land needed for the project. 

12. Cost of special services rendered by Henderson, Lafleur, et al., in 
connection with the construction of the project ($1,125) is not 
disallowable by reason of the fact that such persons were at the 
time directors of the licensee and officers of the holding company. 

13. Where a separate corporation is operated in substance as a depart- 
ment of licensee’s own business and maintained with the view 
of obtaining profits not otherwise allowable under the law, its 
Separate corporate entity may be disregarded; and where such 
a corporation contracts for the construction of a federally 
licensed project, no fee paid to it as profit is allowable as a 
part of the legitimate cost of such construction. Fee of the Dixie 
Construction Co., $183,540.15, accordingly disallowed. 

14. Taxes on project lands allowed during preliminary construction pe- 
riod after July 1, 1918, in the amount of $683.09. 

15. The cost of electrical energy furnished by licensee for use in the 
construction of a federally licensed project must be computed 
at its increment or out-of-pocket cost to the licensee without allo- 
cating to it a share of licensee’s system overhead. 

16. The reasonable cost of a federally licensed project may include an 
allowance for interest on all proper costs of its construction dur- 
ing the period reasonably necessary for its construction and prior 
to placing it in commercial operation, including a reasonable 
preliminary period for investigations, designs, acquisitions of 
land, etc. 


By THE CoMMISSsION: 

The question here before the Commission for its determination is 
upon the actual legitimate original cost of the Mitchell Dam, project 
No. 82, of the Alabama Power Co., licensee, located on the Coosa 
River, in Coosa and Chilton Counties, in the State of Alabama. 

For purposes of this determination, the record before the Commis- 
sion embraces the original license, with any amendments thereto, 
including their respective exhibits; licensee’s initial statement of 
costs, with attached schedules; the preliminary accounting report, 
and licensee’s protest thereto; stipulations concluded with the licensee, 
and the Commission’s order approving and ratifying the same; record 
of the proceedings and hearings before the Commission, including 
all testimony and exhibits introduced in evidence, which, in turn, 
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include such portions of the record of testimony and exhibits before 
the Alabama Public Service Commission in its Docket No. 5359 as 
were referred to by counsel in the proceedings before us; briefs of 
counsel; and, also, any formal orders relating to procedure so far as 
pertinent to questions here before the Commission. 

A license for the construction of this project was granted by the 
Commission June 27, 1921, under the Federal Water Power Act of 
June 10, 1920 (41 Stat. 1063; U. S. C., Title 16, secs. 791-823), and 
it is under the authority of that act that the present determination is 
made. Actual physical construction of this project was begun Au- 
gust 1, 1921, and the project was placed in commercial operation 
August 15, 1923. On March 29, 1930, licensee filed an itemized state- 
ment of the costs of the original project as required by section 4 (a) 
of the act, claiming an actual cost for the project up to and including 
December 31, 1925, in the amount of $10,646,056.76. This claim was 
audited by the accounting representatives of the Commission on the 
basis of a detailed examination of licensee’s records and accounts 
previously made jointly with representatives of the Alabama Public 
Service Commission; and the result of the audit is incorporated in 
the preliminary accounting report of the examiner and the chief 
accountant, dated May 31, 1930. Out of the amount claimed, $5,694,- 
117.69 was passed by the accounting division as representing proper 
charges to the construction of this project, in conformity with rules 
prescribed in the Commission’s system of accounts; and the re- 
mainder of the claim, together with certain proposed additions, was 
set out for the Commission’s special consideration. This report was 
duly served on the licensee and its protest thereto duly filed. Fur- 
ther data were submitted in support of some of the items so set out, 
and these were partially disposed of by stipulation with the licensee, 
dated December 7, 1931, adopted by the Commission June 30, 1932, 
which may be summarized as follows: 
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documentary evidence, briefs, and argument by counsel. They are 
as follows: 


I. Fixed capital not classed by prescribed accounts____--__--~ $3, 500, 000. 00 
II. General administration, Alabama Power Co__-~--_ -~---~- 171, 028. 98 
Iit. J. T.. Newoomb, oerveeeeitiic) cui ce sia Joo 4, 000. 00 
EY... W.5 da Orem, | ROP WING ans a ssid led ene 375. 00 
V.. SOS B6 G1, STON i ncitiinigdocanteterebinihbnttnnmnetin 750. 00 
VI. Dixie Construction Co., fee 183, 540. 15 
TE © hha cise eth vinapcictince tiareasiaionnicanaibdaeediadiy™ Sapte Seema inie 910. 
VIII. Electric energy used in construction 72, 788. 92 
IX. Interest during construction 672, 342. 33 


These will here be treated in order, after brief reference to the 
question of jurisdiction raised by the licensee. 


JURISDICTION 


The Commission’s jurisdiction to proceed in the present case has 
recently been settled by the court’s decision in Clarion River Power 
Company v. George Otis Smith et al., 59 F. (2d) 861 (1982), cert. 
denied 287 U. S. 639 (1932). That case sustained the Commission’s 
power “to conduct an official hearing to ascertain the original cost and 
net investment” of a hydroelectric project such as here involved. 

Licensee suggests, however, that this goes only to the hearing, and 
that the court was without power to pass upon the Commission’s 


jurisdiction to determine these facts in advance of any attempt to 
put them to regulatory use. The distinction seems immaterial for 
present purposes. As the Commission can hold hearings only for 
purposes within its jurisdiction, to sustain the one seems necessarily 
to sustain the other. 


The Commission therefore concludes that it has jurisdiction in the 
premises, 


I. Frxep Caprrau Nor Cuassiriep By Prescripep Accounts, $3,500,000 


This amount is claimed as the cost of lands, water rights, and fran- 
chises used in this project, which licensee claims to have acquired in 
1913 through the consolidation in that year of five preexisting com- 
panies, viz: Alabama Power Co., Alabama Electric Co., Wetumpka 
Power Co., Alabama Power Development Co., and Alabama Power & 
Electric Co. 

It is based on the view that a new Alabama Power Co. was formed 
in this merger, which acquired thereby, and as of that time, the assets 
of the five merging companies. The amount claimed represents half 
of the par value of 70,000 shares of new stock, which were exchanged 
at that time for the old stock of the Alabama Power Co., this ratio 
being based upon the assumption that of the assets then held by that 
company approximately half were used in this project. 









m- 


ed 
ets 
alf 
red 
tio 


hat 











ALABAMA POWER COMPANY, LICENSEE 


29 


These companies had been severally organized in 1907 and 1908 
by various groups of interests, and by 1912 had acquired lands con- 
trolling waterpower sites at locks Nos. 7, 12, 14, 15, and 18 on the 
Coosa River in Alabama, as indicated on the accompanying map. 

In 1912 and 1913 their outstanding capital stock was acquired by 
the Alabama Traction, Light & Power Co., Ltd. (hereafter called 
the Traction Co.), a Canadian company organized and financed prin- 
cipally by English capital for that purpose. It also acquired certain 
additional lands controlling another water-power site at Duncan’s 
Riffle (which later became the site of the Mitchell Dam, also shown 
on the attached map), designing to consolidate these properties into 
a comprehensive waterpower development under single control 
through three projects to be located at lock No. 12, Mitchell Dam, and 
lock No. 18. Shortly thereafter it caused the five companies to con- 
solidate under a general enabling act of the State of Alabama (Sections 
3502-8, Code of Alabama 1907), which gave companies so merging 
the option to consolidate with one of their number or to form a new 
corporation, as the directors of the several companies might by their 
agreement elect. The merger agreement in this case, dated June 18, 
1913, provided that the other four companies should be merged : 


> * 





into and with the said Alabama Power Co., under the name of 
Alabama Power Co. (hereinafter called the consolidated corporation), but which 
shall not be a new corporation. 


And further specified : 


It is the intention, purpose, and agreement of the parties that the Alabama 
Power Co. shall be and is hereby continued in existence as the consolidated 
corporation, and that a new corporation shall not be formed by this agreement, 
and that the existence of the consolidated corporation shall be perpetual. 

The merger was effectuated by an issue of new stock of the Ala- 
bama Power Co. in exchange for the outstanding stock of the five 
companies, then held by their common stockholder, the Traction Co. 
These exchanges were in the following proportions: 70,000 shares of 
the new stock for the 50 shares of old stock of the Alabama Power 
Co.; 20,000 shares for the 85 shares of the Alabama Electric Co.; 
7,500 shares for the 60 shares of the Wetumpka Power Co.; 2,000 
shares for the 750 shares of the Alabama Power Development Co.; 
and 250 shares for the 50 shares of the Alabama Power & Electric Co. 
This was all in accordance with the terms of the merger agreement, 
which also stipulated that the assets owned by each of the merging 
companies were equal in value to the par value of the new stock 
respectively so issued for them. 

In support of its claim licensee urges that we are bound by the 
valuation of assets agreed upon by the directors of the five com- 
panies at the time of the merger, since they were contemporaneously 
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familiar with the facts and must be presumed to have exercised their 
fair and honest judgment. Licensee claims that the actual value of 
the new stock represented the cost of the assets acquired in exchange 
for it, but says that since that stock was not bought and sold on the 
public market it had no ascertainable market value; and since Ala- 
bama law (Section 234, Constitution, 1901) prohibited the issuance of 
stock except for money, labor done, or property actually received, the 
par value of this stock must be presumed to be its actual value, in the 
absence of evidence to the contrary. 

In further support of this value, it also produces computations by 
engineering experts as to the value of the lands in question when 
used in a comprehensive water-power development such as that 
planned by the Traction Co. This computation was reached by com- 
paring the estimated cost of producing the power expected from 
these projects with— 

(a) The cost of producing the same power by steam generation. 

(6) The income expected from the sale of that power to the public 
in wholesale lots at then prevailing market rates, which were ap- 
proximately $15 per horsepower per year, and which were not then 
subject to State regulation. 

The difference in each case was capitalized at 8 percent as repre- 
senting the value of the lands involved in the merger, although other 
lands needed for the completion of the project were included in the 
computation at the actual cost estimated as necessary to acquire them. 
The results of these two comparisons roughly corresponded, and 
ranged from $3,780,000 to $5,400,000 as to lock No. 12, and from $3,- 
315,000 to $4,600,000 as to lock No. 14, according to the estimate of 
dependable river flow used. 

We find several difficulties with this sequence of reasoning: 

(1) We cannot accept the view that the Alabama Power Co. ac- 
quired a new corporate existence in the merger of 1913. The law 
under which this merger was effected gave the express option of 
forming a new company or of merging with one of the old and 
continuing its existence; and the merger agreement quite as ex- 
pressly elected to do the latter. We find nothing in Jackson vy. 
Ariton Banking Co., 214 Ala. 483, 108 So. 359, the only case cited 
by licensee on this point, to warrant disregarding the clear language 
of the statute. Whatever might have been the different result had 
the merging companies elected the other alternative, or had tha 
lands here in question all been held prior to the merger by other 
of the merging companies, we are bound by law to deal with the 
facts as we here find them. It seems clear that the Alabama Power 
Co., which is today the licensee, is the same as that which antedated 
the merger. 
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(2) The merger and the valuations therein agreed upon are, 
therefore, immaterial as to any of the lands in question held by 
the Alabama Power Co. prior to the merger. Our problem is to 
determine the actual legitimate original cost of this project, and 
in so doing we are limited as to lands, not only by the definition 
of “net investment” in section 3 but by the more specific provisions 
of sections 14 and 20 of the Federal Water Power Act to their 
actual, reasonable, and legitimate cost at the time of their acquisi- 
tion by the licensee. As to lands held by it prior to the merger, 
we are concerned not with what it cost to acquire the old stock of 
the Alabama Power Co., not with what it cost that company to 
absorb the other four companies, but with what it cost that com- 
pany to acquire those lands. 

(3) The only land here involved which was not held by the Ala- 
bama Power Co. prior to the merger was parcel No. 214, at the lock 
No. 14 site (as indicated on the accompanying map). This was held by 
the Alabama Power & Electric Co., and we agree that it must be 
viewed as acquired by the licensee in and at the time of the merger. 
As to it, however, the system of valuation urged by the licensee is 
equally inapplicable, since it was no part of the assets of the Ala- 
bama Power Co. for which the 70,000 shares of stock were exchanged. 
For the old stock of the Alabama Power & Electric Co. only 250 
shares were given, which under licensee’s view would accord a valu- 
ation of but $25,000 for the total assets of that company, which in- 
cluded also lands at locks Nos. 7 and 12, aggregating several times the 
area of parcel No. 214. 

(4) We reject the view, however, that the par value of stock 
issued under the circumstances here existing must be accepted as 
any criterion of its actual value. Aside from a value created by 
actual buying and selling on the market, which is here admittedly 
absent, the value of stock depends upon the value of the net cor- 
porate assets behind it. The merger here involved and the agree- 
ment upon which it was based was between companies which were 
at the time under the common control of their sole stockholder, the 
Traction Co. Even had they been independent, it seems clear that 
the merger agreement would be without evidential significance as 
to any valuations therein agreed upon, since they all stood to share, 
in common any advantage from an enhancement of apparent values 
that might thereby be effected. But where the parties to the agree- 
ment are under the same common control the law is clear that such 
an agreement is of no evidential significance as to the reasonable- 
ness of prices or values therein agreed upon. Western Distributing 
Co. v. Public Service Commission of Kansas, 285 U.S. 119. The pro- 
visions of the Alabama constitution regarding stock issues raise no 
presumption to the contrary. They are intended for the protection 
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of creditors and injured stockholders, and were so enforced in Ely- 
ton Land Co. v. Birmingham Warehouse Co., 92 Ala. 407, 9 So. 129, 
cited by licensee. They are not binding upon the Government in 
the exercise of powers conferred by Federal statute; but were the 
Government’s rights no greater than those of creditors or stock- 
holders, we are still of the view that the evidence before us affirma- 
tively establishes that the par value of the stock issued for them 
greatly exceeded the actual value of the lands involved. 

(5) The engineering valuation above referred to is also inad- 
missible as evidence of the cost of those lands. It related to the 
earnings expected from the development of these projects, not to the 
cost of assembling the lands, materials, and services necessary to 
their construction. This is sufficiently apparent from the fact that 
that cost (including the estimated purchase price of later acquired 
lands) was deducted from the total of revenues expected in reaching 
its result, the capitalized difference being loaded entirely upon the 
particular lands already held. Why the cost of those lands, more 
than any other, should be computed in terms of the earning power 
of the whole project is not suggested. But to compute costs in terms 
of earnings involves in any case a contradictory use of terms. Earn- 
ings are the difference between revenues and costs, and to magnify 
costs as a reflection of earnings is but to destroy the very earnings 
upon which the process is based, 

In any case the engineering valuation has no bearing on the 
amount here claimed. It is immaterial as to lands previously held 
by the Alabama Power Co., since, for reasons above stated, they must 
be taken at their actual cost to that company. It is immaterial as 
to parcel No. 214, since the merging companies either did not use it in 
reaching the agreed value of the assets of the Alabama Power & 
Electric Co., or, if they did, reached a result of but $25,000 for all 
the assets of that company, which would leave but a minor fraction 
thereof for parcel No. 214 alone, or less than the Commission herein 
allows. 

As to Mitchell project lands acquired by licensee in the merger 
(viz, parcel No. 214), we agree that its cost to the licensee was the actual 
value of the stock exchanged for it. This, we may assume, in the 
absence of evidence to the contrary, was at least equal to the fair 
market value of the land. If it were greater, we could allow no 
more, since our allowance is limited by law to the reasonable cost of 
the land at the time of its acquisition. 

We may proceed, therefore, to ascertain the cost of parcel No. 214 in 
terms of its fair market value at the time of the merger and the 
actual cost of the other lands in terms of the actual consideration 
paid for them by the Alabama Power Co. before the merger. 
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In so doing the Commission recognizes the difficulties inherent in 
the fact that these transactions took place years before the Federal 
Water Power Act was passed andthe Commission’s system of regu- 
lation thereunder established; before, indeed, the establishment of 
State regulation in Alabama, first enacted in 1920. The burden of 
proof to establish the costs claimed by it for one of these federally 
licensed projects is clearly on the licensee. It is making an affirma- 
tive claim and has peculiar knowledge and command of the evidence, 
documentary and otherwise, appropriate to support the amounts 
claimed. Any other rule would throw upon the Government the 
burden of establishing a negative. On the other hand, the Commis- 
sion recognizes that the participants in the transactions here under 
inquiry could hardly be charged with the responsibility of so con- 
ducting them as to meet in all procedural details a system of legal 
supervision not established until 1920. The Commission has felt 
disposed, therefore, to give liberal consideration to all proper evi- 
dence before it, and on that basis to allow such costs as it can feel 
reasonably assured were actually incurred within the meaning of 
the law, even though the amounts allowed may not in all cases be 
supported by what might be termed the voucher class of evidence. 

As before stated, the lands here involved were located at the old 
lock No. 14 site and at Duncan’s Riffle, now the site of Mitchell Dam. 
Of those at lock No. 14, all except parcel No. 214 were acquired by the 
Alabama Power Co. through a series of eight conveyances bearing 
various dates from 1907 to 1912. It is stipulated in the evidence that 
as to all but two of them the considerations recited were the actual 
considerations paid, and that as to those two the considerations re- 
cited were nominal, though substantial considerations were actually 
paid. No direct evidence is available as to their amount, due, no 
doubt, as appears from the evidence, to the fact that the parties to 
the transactions are dead, and the precise terms of the sales are at 
this late date unascertainable. The evidence indicates, indeed. that 
these two conveyances were made as investments in the Alabama 
Power Co. by the grantor, W. P. Lay, who originally organized that 
company; and in that case the consideration paid for them may be 
assumed, in the absence of evidence that it was less, to have been 
the equivalent of their fair market value. It has been possible, by 
comparison of the tracts involved in these two deeds with the other 
lands conveyed, on the basis of acreage involved and of other frac- 
tional interests conveyed in the same lands, to impute to them a fig- 
ure which, in the absence of other evidence, may be taken as their 
fair market value. This we do in the belief that, in the absence 
of any proper evidence to indicate a greater cost, the allowance of 
so much is required by the dictates of justice. 
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A detailed computation of actual costs to the premerger com- 
panies for lands located at lock No. 14 is made in the Solicitor’s brief. 
Without retracing it, we adopt its result, as licensee objects only to 
its relevancy and materiality. It shows the acquisition of parcel 
No. 214 by the Alabama Power & Electric Co. at an allocated cost of 
$990.40, and the acquisition of the remaining lands at lock No. 14 by 
the Alabama Power Co. at actual costs aggregating $8,612.07, which 
we accordingly find to have been their actual reasonable cost to 
the licensee. 

The cost of parcel No. 214 in the merger we reach as follows: It was 
part of the assets involved in the acquisition by the Traction Co. 
in 1912 of the Alabama Power Co., the Alabama Power & Electric 
Co., and the Wetumpka Power Co. For this acquisition a considera- 
tion was paid in cash and securities of the Traction Co. which at 
their then market values aggregated $882,500. Of this it is agreed 
that the lock No. 14 properties represent one-fourth or $220,625, of 
which in turn parcel No. 214 represents in area 6.2 percent or $13,678.75. 
The Solicitor’s computation shows, however, that the cost of parcel 
No. 214 to the Alabama Power & Electric Co. ($990.40) was 10.36 per- 
cent of the total cost of the lock No. 14 properties to the premerger 
companies ($9,607.47). We are, therefore, inclined to use this higher 
percentage for the purpose of reaching the fair market value of 
parcel No. 214 at the time of the merger, based upon its share of the 
price paid by the Traction Co. for it and other similar assets less 
than a year previously; and we accordingly find $22,856.75 to be 
the actual reasonable cost of the acquisition of parcel No. 214 by the 
licensee. 

The lands at Duncan’s Riffle, or the present Mitchell Dam site 
proper, which are designated as parcel No. 9, were partly acquired by 
the Alabama Power Co. from private owners for actual considera- 
tions aggregating $5,785, which we adopt pro tanto as their actual 
reasonable cost. The remainder constituted in value one-third of 
the assets acquired by the licensee from Henry Horne and others 
in 1912 and 1913 for a consideration in cash and securities of the 
Traction Co. aggregating at their then market prices $116,643.80. 
We accordingly assign one-third of this, or $38,881.27, as the actual 
reasonable cost of the Mitchell project share of those assets. 

Assembling the above figures, we have as the actual reasonable 
cost of Mitchell project lands involved in the 1918 merger the 
following: 

Lock No. 14 (except parcel No. 214) 
Parcel No. 214 


Parcel No. 9 (except Horne tract) J 
Parcel No. 9 (Horne tract) 88, 881, 27 


$76, 135. 09 
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The amount of $76,135.09 is accordingly found to be the actual 
reasonable cost of these lands to the licensee at the time of their 
acquisition, and the remainder 6f their claim or $3,423,864.91 is 
disallowed. 

To the principles employed in this determination, the licensee has 
several objections: 

(1) That it does not take account of other expenses incurred in 
investigating the water-power possibilities of these properties and 
securing their consolidation under the licensee. 

There is testimony that some such expenses were incurred. Part 
of them were incurred by the premerger companies before their 
acquisition by the Traction Co., and presumably were given due 
weight in the considerations paid for those acquisitions. The rest 
were apparently incurred by representatives of the Traction Co. in 
planning and negotiating the consolidation. It was made clear at 
the hearing that no objection was offered to the allowance of such 
of these as could be shown in some definite and reasonable amount 
and for a purpose proper to the project. But licensee’s witnesses 
frankly admitted that their amount was unknown, and they knew 
of no way of ascertaining or approximating them. The commis- 
sion finds nothing in the record which would afford it even a basis 
of comparison for imputing a reasonable amount to be allowed for 
such expenses, and is not warranted in allowing the huge amount 
here claimed merely on the ground that it includes some unknown 
amounts not otherwise covered. 

The tabulation of costs urged by licensee, from page 32 of its 
exhibit 6 before the Alabama Commission, does not supply the lack. 
Even though under oath, it is at best but a meagerly itemized state- 
ment of a claim as to costs incurred for all the Traction Co.’s ac- 
quisitions, computed on the basis of par value rather than actual 
values of securities included in the payments, and without any 
adequate voucher or other evidential support for most of the con- 
stituent amounts included, or any proper mode of allocation sug- 
gested as between the various properties acquired. The distribution 
of the merger stock could not have been based upon it, for only 
750 shares were there issued for the Alabama Power Development 
Co., whose properties are here shown as acquired for $199,650, while 
77,750 shares were issued for the old stock of the Alabama Power 
Co., the Wetumpka Power Co., and the Alabama Power & Electric 
Co., the cost of whose properties (as we can identify from other 
parts of the record) are here listed at $1,650,000. In other words. 
100 times as much stock was issued for but eight times as much 
property. 
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(2) It is further objected that our method of determination allows 
nothing for the assembled value of the lands in question, for their 
waterpower value, or for their additional value from the fact that 
they were not at the time obtainable by condemnation. So far as 
these factors affected their fair market value at the time of the 
merger, we think they are all duly represented in the evidence upon 
which we have based our determination, for that evidence is princi- 
pally the cost at which such lands were acquired through the Trac- 
tion Co.’s acquisitions in 1912 and 1913. They were then held in the 
same distributive corporate ownership, subject only to. the Traction 
Co.’s control, were designed for the same scheme of water-power 
development, and were equally immune from condemnation as at 
the time of the merger shortly afterwards. 

Any disregard of the separate identity of their corporate owners 
that would enable us to regard them as the assembled property of 
the Traction Co. would also prevent us from viewing the merger 
as effecting any transfer of ownership, and would relegate us once 
more to the cost of their earlier acquisitions. In any event, we 
could not assume that the Traction Co.’s control imparted any added 
value to them without some evidence as to its character and amount. 
and the record is devoid of both. 

Any water rights that attached to the lands were naturally included 
in the price paid by the Traction Co., as also in our determination. 
This includes riparian rights and any rights to use the lands in 
water-power development that had theretofore been perfected. Such 
were the rights acquired by the plans filed with the Secretary of State 
for Alabama by the premerger companies in 1908. (Sec. 6148, Code 
of Alabama, 1907.) Plans for the revised scheme of development 
contemplated by the Traction Co. were not filed until 1916; and there 
is no evidence of anything done in the meantime to enlarge the rights 
acquired in 1908. 

The right to develop water power in a navigable stream is not in 
any case a riparian right attaching to adjacent lands such as the 
right to the free and natural flow of the stream. JU. S. v. Chandler- 
Dunbar Co., 229 U. S. 58, 75-76. It is a special right granted by 
the sovereign to obstruct its natural flow in a way that, unless prop- 
erly safeguarded, would destroy its navigability. As such it is a 
grant in the nature of a franchise, which, when used in a business, has 
no value except such as it acquires from surplus earnings of the busi- 
ness not required for a reasonable return on other property used. It 
is entitled to no allowance under the Federal Water Power Act other 
than what it costs to acquire it, not only because we are strictly 
limited under that act to the allowance of actual costs, but because 
such an allowance would be inconsistent with the uses for which this 
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determination is authorized; inconsistent with its use for rate or 
security reguiation, since earnings depend upon rates, and rates can- 
not, therefore, be based upon valtiations which find their origin in 
earnings; inconsistent with its use in recapture, since under any view 
the franchise for which such value is claimed will then have expired. 
This is in harmony with the general principle of utility law that 
values for franchises are not allowable for regulatory purpose except 
to the extent of the actual cost incurred for their acquisition. See 
Willcow v. Consolidated Gas Co., 212 U. 8. 19; Consolidated Gas Co. 
v. Newton, 267 Fed. 231, affirmed 258 U. S. 165; Consolidated Gas Co. 
v. Prendergast, 6 F. (2d) 243; Pacific Gas & Electric Co. v. San Fran- 
cisco, 273 Fed. 937, reversed on other grounds, 265 U. S. 403; Georgia 
Ry. & Power Co. v. Railroad Commission, 278 Fed. 242; Brooklyn 
Union Gas Co. v. Prendergast, 7 F. (2d) 628; Publie Utilities Com- 
mission V. Capital Traction Co., 17 F. (2d) 673; Public Service Gas 
Co. v. Board of Public Utility Commissioners, 87 N. J. L. 581, 94 
Atl. 634; Miles v. West, (Md.), 135 Atl. 579; Re Flambeau Power Co. 
(Wise., P. U. C.) P. U. R. 1931-B, 17. 

The engineers’ valuation before referred to is also inapplicable to 
the determination of the cost of these lands on the basis of their fair 
market value. It relates to their special and peculiar value to the 
licensee in the use designed for them, and is also predicated upon 
their income possibilities. While in the determination of fair market | 
value every use to which the property is fairly adapted is entitled 
to consideration as affecting the price which should be obtainable for 
it at an unforced sale in a free and open market. Nichols on Eminent 
Domain (2d ed. vol. 1), 658-667. Its special value in the particular 
use designed for it cannot be allowed. Nichols on Eminent Domain 
(2d ed. vol. I), 671-674; United Fuel Gas Co. v. Railroad Comm., 278 
U. S. 300, 317; Minnesota Rate Cases, 230 U. S. 352, 451; U. S. v. 
Chandler-Dunbar Co., 229 U. 8. 53, 77. 

(3) Licensee further objects to the use of the market value of the 
Traction Co.’s securities given in part payment for its acquisitions of 
1912 and 1913. We think it proper to assume, however, that those 
being their admitted market values, the Traction Co. could with so 
much cash have acquired the securities in question, or could, by a 
sale of such securities, have raised so much cash and paid it instead 
as part of the consideration. It is immaterial from what factors, 
speculative or otherwise, those market prices resulted. It is also im- 
material that the Traction Co. was obligated to redeem the bonds at 
par at their maturity. The discount represents not an additional cost 
of the property acquired, but part of the cost of the credit used for 
that purpose, and as such should, in any case, be distributed over the 
life of that credit. Due allowance is made for the cost of money used 
in the project, under Part IX, below, “Interest during construction.” 
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II. GeneraL ADMINISTRATION, ALABAMA Power Co., $171,028.98 


This amount is claimed as representing the actual cost of services 
of licensee’s general officers and employees and general office expense 
at its Birmingham office, devoted to the Mitchell project during the 
period of its construction. Although this amount represents 3 percent 
upon the Dixie Co.’s direct expenditures on the project, this is not 
used as an arbitrary percentage, since it was supported by testimony 
of the chief engineer of the Alabama Commission that on the basis of 
a thorough audit of the licensee’s accounts relating to this and other 
projects, its actual and proper expenditures for construction overhead 
amounted to about 3 percent of the total direct construction costs. 

This amount is in fact but part of a large original charge for this 
purpose, based upon periodic estimates by heads of departments as to 
the portion of time spent by their respective forces on construction 
work, and is further supported by the testimony of the chief account- 
ant of this commission that it is reasonable in amount. It is accord- 
ingly allowed. 


Ill. J. T. Newcoms, Services, $4,000 


This amount is supported by two vouchers, one for $1,500 and the 
other for $2,500, for services of Mr. Newcomb as counsel for licensee. 
_ The evidence indicates that the former covered representation of licen- 
see’s interests with reference to the formulation and adoption of gen- 
eral rules and regulations by this Commission shortly after the enact- 
ment of the Federal Water Power Act; while the latter covered serv- 
ices in the preparation and trial of a case, and negotiation of final 
settlement favorable to the licensee, involving conflicting claims to 
land needed for the project. 

We think the cost of services rendered generally in an effort to get 
the Commission to adopt a system of rules and regulations that would 
be favorable to the position of licensee is not a proper charge to the 
construction costs of particular Federally licensed projects, and ac- 
cordingly disallow the amount of $1,500 covered by the first voucher. 
The other we deem a proper charge to the cost of perfecting licensee’s 
title to property needed for the project and eliminating obstacles to 
its construction; and it is allowed. 


IV. W. J. Henperson, Services, $375 
V. Larieur er Au., Services, $750 


These represent actual expenditures for special services performed 
by the parties in question in connection with this project, and were 
questioned only because at the time they were rendered Mr. Henderson 


ALABAMA POWER COMPANY, LICENSEE 39 


and one of the partners in the Lafleur firm were officers of the Trac- 
tion Co. and directors of the licensee. We consider the objection 
insufficient. The services rendered were special services not of a char- 
acter already embraced in the duties of those posts. In any case, 
their duties as officers of the Traction Co. were owed to that company 
and not to the licensee. 

These items are accordingly allowed. 


VI. Fee, Dixte Construction Co., $183,540.15 


This represents a 3 percent profit computed upon the direct and 
overhead costs of the Dixie Construction Co. expended on the Mitchell 
project. 

The Dixie Construction Co., from the time of its organization in 
1917 until January 1, 1922 (5 months after active Mitchell construc- 
tion began), was the wholly owned and controlled subsidiary of the 
licensee. Such ownership was then transferred to the Winona Coal 
Co., a wholly owned and controlled subsidiary of the Traction Co., 
which held all of licensee’s common stock and a majority of its voting 
power and controlled it. This status continued for the remainder of 
the construction period. The Dixie Co.’s officers and directors were 
also officers and directors of the Alabama Power Co. Mr. Thurlow, 
its vice president, had prior to its organization been chief engineer 
of the Alabama Power Co., and thereafter continued in that capacity 
but without compensation. 

There is no question that, if licensee had itself constructed this 
project, it could have claimed no profit upon its cost as a part of its 
fixed-capital structure. Upon the facts before us, we cannot view 
the Dixie Co. otherwise than as in substance a department of li- 
censee’s own business, maintained during the construction of this and 
other of its public-utility projects with a view to obtaining emolu- 
ments and profits not otherwise allowable under the law. In such 
case we are entitled, with respect to this question, to disregard 
their separate corporate identity and treat them as one. Ohio Mining 
Co. v. Public Utilities Commission, 140 N. E. 143; Palmolive Co. v. 
Conway, 43 F. (2d) 226; United Fuel Gas Co. v. Railroad Commission, 
278 U. S. 300. The business advantages urged by the licensee in its 
brief for the maintenance of the Dixie Co. as a separate corporation 
are not convincing. All of them would be equally applicable to a con- 
struction department of licensee’s own corporate organization. To 
grant otherwise is to concede a degree of impotency in the management 
of corporate business that is contrary to common knowledge. 

This item will therefore be disallowed. 
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VII. Taxes, $910.54 


Licensee furnished a schedule showing the above amount distrib- 
uted in annual payments from September 30, 1914, to June 1, 1921, 
inclusive. For reasons stated under part IX, “Interest during con- 
struction,” we allow such of these as were paid after July 1, 1918, 
totaling $683.09, and disallow the remainder of $227.45. 


VIII. Execrric Eneray Usep Durtne Construction, $72,788.92 


This amount is claimed as the cost to licensee of electrical energy 
supplied from its own system for use in the construction of this 
project. It is computed at the commercial rates then authorized 
under the public utility law of Alabama for energy of that class, 
and is agreed to represent the proportionate cost of that energy, if 
in that cost is included an allocated share of the system overhead. 

The solicitor contends, however, that licensee is entitled only to the 
out-of-pocket, or increment cost of supplying this energy, since due 
allowance has already been made for the system overhead in fixing 
the rates chargeable to the public, and that to accord a portion of it 
to the fixed capital structure of a new project would result in dupli- 
cating this burden-upon the public. It is agreed that if this view is 
to prevail, the amount properly chargeable under it is $30,660.88, all 
costs of additional facilities required for the purpose of furnishing 
this energy having been elsewhere allowed. 

We think the solicitor’s view is the proper one. 

Licensee’s objection that it was prohibited by law from selling 
power to the Dixie Co. at less than the commercial rate is not in 
point. We find nothing in the construction contract requiring its 
sale to the contractor before its use on the job, nor any reason for so 
handling it if it entailed greater cost to the project. While we do 
not attempt to prescribe methods for the conduct of licensee’s busi- 
ness, we are compelled to disregard excessive expenditures where 
it appears that the same results could, in the exercise of proper busi- 
ness prudence, have been obtained at less cost. Wéilson v. New, 248 
U. S. 332, 380; Milk Producers’ Protective Assn. v. D. L. & W. R. R., 
7 I. C. C. 92, 188, 164; Society American Florists v. United States 
Express Co., 12 I. C. C. 120, 125; United Fuel Gas Co. v. Railroad 
Commission, 278 U. 8. 300; Western Distributing Co. v. Public Service 
Commission of Kansas, 285 U.S. 119; Tagg Brothers & Moorhead v. 
U. S., 280 U. S. 420, 440-442; Chicago & Grand Trunk Railway v. 
Wellman, 143 U. S. 339, 345-346. 

We are also guided in part by the provisions of the Interstate Com- 
merce Commission’s classification, paragraph 2 (e) under General 
Instructions, and account 43, authorizing the allowance of the “ex- 
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pense to the carrier” of transporting men, materials, supplies, etc., 
used in construction, over the carrier’s own line; and the practice of 
the Commission thereunder of computing this allowance at a ton- 
venient figure per ton-mile which does not include any allowance for 
overhead. 

The amount of $30,660.88 is therefore allowed for this item, and 
the remainder of $42,128.04 is disallowed. 


IX. Interest Durtne Construction, $672,342.33 


The rate and method for computing any interest allowable upon 
the costs of this project have been agreed upon. The questions re- 
maining concern principally the allowance of any interest for the 
period prior to the commencement of actual construction, or upon 
the cost of lands used in the project. 

While frequent reference is made to the period of actual construc- 
tion, the period here proper to be considered is that which, with the 
exercise of due diligence and prudence, is reasonably necessary for 
the completion of al] processes required for the achievement of the 
project in commercial operation, including not only the period of 
actual construction under contract, but that devoted to preliminary 
investigations, designs, the acquisition of necessary land, ete. We 
adopt July 1, 1918, as the beginning of such a period in this case, 
In so doing, we have regard partially to the fact that preliminary 
investigations and other activities with reference to this project show 
fair continuity thereafter; partially to the guidance furnished by 
Congress in limiting to three years the period for such activities 
allowable with the maintenance of priority under a preliminary per- 
mit granted under section 4 (e) of the Federal Water Power Act. 

We find no distinction warranted between land costs and other 
costs for the purpose of allowing interest. This is not in conflict 
with section 14 of the Federal Water Power Act limiting values allow- 
able for lands and similar rights to their actual cost. Interest accruing 
with the passage of time upon an investment in land is no part of its 
value, but is an inescapable consequence of keeping that investment 
out of other productive use. Such interest must be defrayed out of 
the income from the land, or, if the land be held unproductive, must 
be lost. Interest on land costs is likewise here allowed, not as a part 
of the cost of such lands, but as the necessary and inevitable cost of 
withholding funds invested in the construction of the project from 
productive use until it can be placed in commercial operation. 

This is in harmony with the provisions of account 76, Interest Dur- 
ing Construction, of the Interstate Commerce Commission’s classi- 
fication, which is, by the act, made our guide for the determination 
of actual legitimate original cost. This authorizes the allowance 
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of interest’ upon expenditures “incurred for acquisition and con- 
struction of original road and equipment,” which, by paragraph 2 
under General Instructions of the same classification, is defined as 
including “the land and fixed improvements provided and arranged 
for in the original plan for the construction of a new road.” That 
no allowance for interest on lands is included by the Interstate Com- 
merce Commission in its valuations for rate-making purposes does 
not affect the present question. There the effort is to ascertain the 
fair value of the property subject to regulation, while here we are 
determining actual original cost as a constituent factor in net invest- 
ment, which the act itself distinguishes from fair value. 

The actual interest to be allowed remains to be computed in accord- 
ance with the above and with the provisions as to method contained 
in paragraph IV, item 6, of the stipulation of December 7, 1931. 


CoNCLUSION 


The Commission finds the actual legitimate original cost of this 
project, as of December 31, 1925, to be $6,173,576.82, plus the allow- 
ance for interest yet to be computed. When so computed, and ap- 
proved by the Commission, an order will issue directing the total 
result to be properly entered in licensee’s fixed capital account, and 
its accounts to be kept consistently therewith hereafter. 

Ciaupe L. Draper. 
Raurn B. Wiiiiamson. 


Smiru, CoMMISsIONER, concurring : 


On two items I desire to add in a separate opinion certain personal 
views which have influenced my concurrence in the opinion in chief. 
These two items are the valuation of power-site lands and the fee to 
the Dixie Co. On both I oppose the contentions of the Alabama 
Power Co. as plainly subversive of the public interest and in direct 
opposition to the purpose and letter of the Federal Water Power Act. 


LAND VALUE 


In setting up a valuation of the power-site lands on a basis of 
capitalized profits possible in an assumed market where the price is 
predicated on cost of steam-generated power, the Alabama Power Co. 
is presenting no novel theory but one long discredited. Not only has 
the validity of this method been denied by Commission decisions, but 
the premises of the power company run counter to established prin- 
ciples of public policy and general economics. The right to use the 
site in power generation is one of State and Federal grant, and the 
present owner and user is a public utility, not engaged in a competi- 
tive business where there is no restriction upon either price or profit. 
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Therefore, the Federal Water Power Act provides that net invest- 
ment shall not be affected “by good will, going value, or prospective 
revenues” and further specifically limits land values to “actual, reason- 
able cost.” Neither “actual” nor “reasonable” can be said of the value 
claimed by the Alabama Power Co. 

Nearly 20 years ago the Public Service Commission of the Second 
District in New York, in Fuhrmann v. Cataract Power & Conduit Co., 
P. S. C. Reports (1913), Sec. Dist. of N. Y., Vol. ITT, pp. 665-671, dis- 
missed the claim of the company seeking to capitalize a contract for 
electric current from Niagara Falls, wherein the alleged value was 
based upon the vested right of the company to sell hydroelectric energy 
at the switchboard cost of steam-generated electric energy. 

It may very well be that the people exploiting the enterprise are entitled to 
large, and even very large, profits for the skill they have displayed and the 
risk to which they have subjected their capital. It may be that the public 
ought to pay them very liberally for the work which they have carried on in 
the public interest; but to say that the public is entitled to no advantage from 
the use of these waters, that the territory which can be served with electric 
energy developed at Niagara Falls has no advantage and is entitled to no 
benefit by reason of proximity to those Falls, is to say something which does 
not appeal to the best judgment of mankind for an instant. 


Especially open to attack on general economic principles is the Ala- 
bama Power Co.’s valuation of this power site on the theory of 
capitalizing the margin between two methods of utilizing natural 
resources, even were the market for the product a competitive one. 
Where progress is the rule of the game and constant improvement 
of practice the accepted procedure, the advantage of today may be- 
come the disadvantage of tomorrow. Even in the matter of power 
generation there is continuing change; water power furnished the 
earlier type of prime mover, but the steam engine, which could be 
installed wherever power was needed, came to displace the localized 
water power; later, long-distance transmission of electricity gave 
water power a fresh start, only to have successive improvements of 
the steamplant increase its efficiency ; and so water power again found 
itself in lively eompetition with the steam turbine, until now, with 
the added efficiency of the mercury boiler, the steam engine is claimed 
by some to be far in the lead. 

So it follows that, with the increasing efficiency of the steam plant, 
whether expressed in pounds of coal consumed to the kilowatt-hour 
or in over-all efficiency of the steam turbine, there has been notable 
progress since 1913, when the valuation in question was made. In 
that valuation a certain margin of saving was claimed for water 
power over steam power, but in 1932, with something like a doubling 
of efficiency and a reduction of at least 60 percent in coal consump- 
tion to the kilowatt-hour, that margin may have disappeared. Or, to 
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look ahead, the discovery of a gas field in central Alabama might 
even further cheapen the steam generation of power, with the conse- 
quent effect that although the Coosa River power site may have been 
an asset in 1913, it may now or at some future time become a liability if 
this method of valuation, based on competition with steam, were to be 
accepted. There is, then, obvious error in capitalizing anything that 
is so ephemeral and transitory as an intangible value based upon the 
temporary position of the balance of progressive techniques. If 
progress is to be capitalized in that fashion, all stability of capital 
structure will vanish. 

Furthermore, valid objection can be raised to any one-sided allo- 
cation of the fruits of progress or the advantages of location. It is 
the public served that gives a major part of the value to a natural 
monopoly. The social validity of any theory of land valuation that 
would give to the licensee the benefit of the saving in cost of power 
generation, thus virtually depriving the surrounding communities of 
the advantages of proximity to the natural resource, cannot be con- 
ceded. The benefits that flow from the utilization by the community 
of either an advantageous water-power site or a cheap fuel supply 
should redound to that community. 

At present, whether the one source of energy or the other is used 
depends upon the local availability of water power or fuel, relative 
costs of equipment, and other economies of using one as against the 
other for the particular locality. The purpose of the Federal Water 
Power Act has been to encourage the development of low-cost water- 
power projects located on public lands or otherwise subject to Fed- 
eral jurisdiction and to assure the consuming public of the resulting 
benefits. If, however, the licensee here is permitted to inflate the 
valuation of its water-power properties through the capitalization 
of the claimed savings, those benefits vanish and the legislation of 
1920 largely fails of its purpose. Indeed, early in the consideration 
of the water-power bill by Congress, this same theory of capitalizing 
the difference between cost of steam power and of hydroelectric 
power was opposed on this same ground (Hearings on H. R. 14893, 
63d Cong., 2d Sess., 1914, pp. 332-334), and the intervening 18 years 
have only strengthened the argument against that theory. 

In determining the respective equities of the licensee and the con- 
suming public, the essential premise is that the licensee shall obtain a 
proper and fair return on his capital investment and no more. This 
principle of measuring the investment by the actual original costs 
legitimately incurred was embodied in the Federal Water Power Act, 
which limits the value to be ascribed to water rights and lands “to 
the actual reasonable cost thereof at the time of acquisition by the 

licensee.” Determination of the valuation is thus put on the factual 
basis of establishing the actual costs, or “the amount of monev which 
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has been honestly and wisely invested”, to which simple question, “the 
mind of a practical man instinctively turns for first guidance”, to 
quote the words of an early decision of the California Railroad Com- 
mission. 

On this basis of actual historic fact, the amount of money wisely 
invested in the necessary, tangible properties is ascertained. Thus 
certain intangibles are not capitalized, even though they deserve to 
be taken into account. Such elements are the financial risks involved 
in the venture, the creative skill in planning the project, the engi- 
neering efficiency in its operation. All these are necessarily to be con- 
sidered, yet they are not elements that can properly be capitalized. 
Rather they are considerations which should enter into the determi- 
nation of the proper rate of return. This rate of return should be 
fixed high enough to attract sufficient capital into the industry, to 
reward the efficient and skillful management, and to put a premium 
on creative skill in the interest of all. The cost of the tangible prop- 
erties can be determined and the Commission can be assured that the 
industry having acquired them will continue to hold and use them, 
but there is no assurance that the mental talent going into a project, 
if it were capitalized, would remain an asset. Adequate provision 
can and should be made for compensating such elements of a going 
concern that better the service and increase the earnings by provid- 
ing for a return over and above the current interest rates for mere 
capital in the money market. 

Indeed, the rate of return upon a project may well change with 
the general trend of money rates. The capitalization having been 
once determined on the basis of money actually invested, full jus- 
tice can be done to investors, even in the face of changing price 
levels, by a proper regulation of the rate of return. The original 
capitalization would remain constant, except for retirements, addi- 
tions, or betterments; variables due to changing conditions would 
then affect only the rate. Current operating revenues should pay a 
rate of return justified by current conditions. Justice to investor 
and customer alike can be accomplished only through valuation of 
tangibles based on historic facts, with a rate of return that takes 
into account the intangible conditions, which vary with the passage 
of time. Capitalizing intangibles can lead only to trouble for the 
investors who may later buy “securities” at transient or imaginary 
values, It is to introduce stability of values that the Federal Water 
Power Act places definite restrictions upon the accounting procedure 
of the Federal Power Commission. 


DIXIE FEE 


The question of allowing a fee to the Dixie Construction Co. as 
a profit, on account of services rendered, directly affects the public 
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interest. Even if the fee claimed is admitted as reasonable in 
amount, its justification in fact must be determined. Even though 
the construction company may have been organized with no intent 
to defraud, the later contract entered into by officials common to 
both companies prompts inquiry as to purpose and motive. The 
legal force and ethical quality of underlying but unexpressed con- 
siderations may properly be questioned when there is, at the time of 
the contract, common control of both parties to the contract. The 
evident and admitted affiliation, if not identity, of the makers of 
this alleged two-party contract surely places upon them a burden 
of proof as to the propriety of any payment of profit. 

In my concurrence in the reasons set forth in the opinion of the 
Commission, I have also been impelled, in the absence of conclusive 
evidence as to the motive, to place much weight upon the possible 
results of the use of this interlocking contract; results that must 
have been clearly foreseen by the contracting officials, The inclu- 
sion in the contract of provision for a fee representing a profit 
obviously had a purpose, which would find its ultimate accomplish- 
ment in an addition of 3 percent to the construction cost of the 
Mitchell Dam; and for what advantage to the parties in interest? 
This question remains without a satisfactory answer in either the 
evidence or the arguments presented in support of the claim. 

It is far from sufficient explanation that the transaction is only a 
bookkeeping matter between two closely affiliated companies, that 
the profit was a fair one and anyway did not go outside the com- 
mon interest. The true function of bookkeeping is to expose such 
transactions in their true light and to keep all items in the proper 
classification. As a basic principle, in accounting as in law, doing 
by indirection cannot make right what is wrong if done directly. 

Strict stewardship over funds derived from the sale of securities 
imposes upon the directors and officers of a public utility the duty 
of keeping absolutely distinct the capital account and the income 
account. The investor’s dollar has but one proper place on a power 
company’s balance sheet, and that is where it is shown to have been 
used in the creation of revenue-producing property to be devoted 
to the public-utility business. When any part, even 3 cents, of the 
investor’s dollar strays into other classifications of expenditures, 
some responsible officer has failed in his duty, and especially recre- 
ant are those who divert money received from sales of securities into 
the channel of current income. 

There is possible danger that corporate transactions possessing 
many points of likeness to graft may lose all sinister aspect when 
they are shown to lack the personal element. Were the company 
officers as individuals the ultimate beneficiaries of this profit, claimed 
by the Dixie Co., few today would contend that the transaction 
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was not tantamount to fraud against the Alabama Co. in that they 
were the responsible officers of that company. Yet that type of 
transfer from a company treasury to the pockets of its officers was 
once commonly defended with the same plea that no higher costs 
to the company were involved. Kansas City So. Ry. Co. et al., T5 
I. C. C. 228, 233. 

In the present case no direct personal gain to the officers was im- 
plied, yet the effect of the allowance of the fee would be a charge to 
the capital account of the Alabama Co., carrying an annual interest 
charge which would have to be met by increased rates. Thus, the net 
result would be that while the original fee returns to the Alabama Co. 
or its successors in the form of dividends from the Dixie Co., the fixed 
capital increment which it incurs remains in the rate base as a per- 
petual burden on the consuming public. 

The recognized principle that “corporate opportunity * * * may 
be exploited * * * only in the equal interests of the corporation 
itself or in the ratable interest of all the stockholders”, Berle, Pro- 
moters’ Stock in Subsidiary Corporations (1929), 29 Col. L. Rev. 
35-36, might well be extended in the case of public utilities to pro- 
tect equitably the interests of both the company’s customers and its 
stockholders. Whether or not any case has yet presented for judicial 
determination this somewhat refined application of the recognized 
principle that the benefits from corporate opportunity must accrue 
to the corporate group, obviously it would be difficult to justify the 
use of a subsidiary company to enable stockholders to profit by means 
of an addition to the capital account, such as that represented by the 
fee claimed by the Dixie Co. 

In purpose and in effect, the transaction would do violence to the 
essential purpose of public regulation. For this reason I cannot con- 
sent to any approval of the proposed method of placing upon the cap- 
ital structure of the Alabama Power Co., by means of what is essen- 
tially an intracorporate contract, the burden of $183,540.15 in addition 
to all actual legitimate expenditures in the construction of the Mitchell 
Dam. 


Georce Orts Smrru. 


MoN1ncu, ComMIssIoNER, concurring in part and dissenting in part: 


The total claim of the licensee, Alabama Power Co., as the cost of 
the Mitchell Dam project is $10,646,056.76. Of this amount the com- 
mission allows and approves $6,173,576.82, plus interest to be calcu- 
lated as directed. 

I concur fully in the determination of each item of cost as set forth 
in the Commission opinion, except one, Organization Expense, 
$152,814.31, and my reasons for dissenting as to this item appear 
herein later. 
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The commission opinion sets forth reasons and considerations mov- 
ing us to unanimous action and united expression. But since a joint 
opinion obviously affords no opportunity to convey individual opin- 
ions, and because our determinations of certain highly important 
questions, for the first time, in this case, may become precedents, I 
now desire to discuss some of these matters with the freedom of 
personal expression. 

JURISDICTION 


In its briefs the licensee denies that the Commission has any au- 
thority, under the Federal Water Power Act, to make at this time an 
order allowing or disallowing any item of cost claimed as a part of 
the cost of Mitchell Dam project. By ingenious argument it seeks 
to differentiate this contention from that of the Clarion River Power 
Co. in a suit to enjoin the Commission from holding a hearing and 
proceeding to investigate the cost of its project. Licensee does not 
question the authority of the Commission to hold hearings and re- 
ceive evidence, as did the Clarion River Power Co., but takes what 
is, to me, an even less tenable position. For its contention, however 
plausibly stated, means, that while the Commission may receive evi- 
dence, oral and documentary, it must not follow the leadings of this 
evidence in quest of the truth; and that particularly it should not 
make any record of conclusions and convictions to which it may have 
been inevitably impelled by such evidence; and that it can only re- 
ceive, embalm, and bury this record of evidence in the Government 
archives, subject to resurrection and consideration in the distant fu- 
ture. This is, to me, reductio ad absurdum. ' 

I perceive no real distinction in principle or effect between the 
position the licensee takes and that of the Clarion River Power Co. 
At best it is a distinction without a difference, for the opinion in 
Clarion River Power Co. v. Hurley, 59 Wash. L. R. 106, by Justice 
Adkins, of the Supreme Court of the District of Columbia, affirmed by 
the Court of Appeals, May 31, 1932, 59 F. (2d) 861, recites that: 


* * * this suit was filed to restrain defendants from exercising any 


jurisdiction to hold such hearing or to make any adjudication with reference 
to the cost of such project, or to require plaintiff to omit from its capital ac- 
counts any item of cost therein. [Emphasis supplied. ] 


The court further said: 


I am of the opinion that it was the intention of Congress to give the Com- 
mission power to make this determination upon completion of a project and 
from year to year thereafter; that such power is necessary to the administra- 
tion of the statute; that such power was conferred by the statute. [Emphasis 
supplied. ] 


Hence it appears that the identical question raised in the instant 
case was squarely raised and decided in the Clarion River case, supra. 
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Several provisions of the statute support this view, but one alone is 
sufficient. In section 4 (a) we find this express delegation of au- 
thority by Congress to the Commission : 

In order to aid the Commission in determining the net investment of licensee 
in any project, the licensee shall, upon oath, within a reasonable period of time 
to be fized by the Commission, after the construction of the original project 
or any addition thereto or betterment thereof, file with the Commission * * * 
a statement in duplicate showing the actual, original cost of construction of 
such project * * *. The licensee shall grant to the Commission or its duly 
authorized agent or agents at all reasonable times free access to such project, 
addition, or betterment, and to all * * * accounts, books, records, and all 
other papers and documents relating thereto. [Emphasis supplied.] 

It is a familiar principle of law that a legislative declaration of 
duty to be performed or of power to be exercised is an adequate 
grant of authority to do all things which by necessary implication 
are required in performance of the delegated duty or in the exercise 
of such power. 

The licensee undertakes to dispose of this and other jurisdictional 
provisions of the statute by contending that “the ultimate purpose of 
ascertaining the net investment * * * in this project, is to ascer- 
tain the compensation which shall be paid for the taking of its prop- 
erty” at the expiration of the license. The contention that this is an 
ultimate purpose is correct, but there are both immediate and 
intermediate purposes which make it imperative that the Commis- 
sion, as soon as practicable, ascertain the cost of a project and there- 
after, from time to time, by determinations on betterments, additions, 
depreciation, reserves, etc., keep the capital investment current. Some 
of these purposes are: 

(a) Under certain circumstances, defined in the statute, this Com- 
mission may at any time be under the duty of regulating the rates, 
services, and securities of a licensee and such action would necessarily 
be dependent upon and directly affected by a previous determination 
by the Commission of the cost of the project. Present determina- 
tions are also necessary in order that the interest of both consumers 
of power and owners of securities of a company may immediately 
and continuously be protected against fictitious inflation of capital 
investment. The purpose of the statute is preventive -as well as 
corrective. 

(6) While the statute provides for the development of hydro- 
electric power by private capital, it expressly forbids excessive profits 
and makes provision that if, notwithstanding regulation, exorbitant 
profits are made, such profits shall be recaptured and applied as a 
reserve to reduce the net investment. Such purpose can only be 
effected by a previous determination of the investment as a measure 
or standard by which to determine whether or not excessive profits 
are made. 
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(c) Even for the admitted wltimate purpose of recapture, a 
present determination of the cost of the project is essential as a basis 
for the system of accounting required by the Commission, in order 
that fluctuations in capital investment may be currently determined 
and recorded, to the end that at the recapture period the then historic 
and actual cost of the project will be a matter of record. 

On page 15 of the licensee’s original brief the argument is made 
that any order or determination by the Commission, whether errone- 
ous or not, could not be reviewed earlier than 20 years and perhaps 
not until the expiration of the license period, 50 years, and that 
“adequate review of the factors on which such order was based, 
would, of course, be at that time impossible, since all of the investi- 
gations of the Commission are not of record. In such case the 
presumption in favor of administrative findings would be practically 
impossible to overcome.” If adequate review could not be had at 
such distant time on a record of evidence, supplemented by a record 
- of conclusions and findings made contemporaneously by the Com- 
mission which heard the evidence, observed the demeanor of the 
witnesses, scrutinized, in person or by its agents, the originals of 
book entries and record data, a fortiori, it would be more difficult 
for a successor Commission or a court to then accurately settle the 
many perplexing questions of fact and law involved, on a bare 
record of evidence devitalized by age. And if the Commission’s de- 
cision, unreviewed, would raise any presumption of correctness, as 
argued by licensee, may it not be said with equal force that the com- 
pany’s claim of cost, made under the sanction of oath, in regard to 
matters as to which it has peculiar knowledge, and in the meantime 
uncensored or unchallenged, might later raise a presumption that 
such claim was just and right. 

It is not to be doubted that Congress was prompted, at least in 
part, to the enactment of the Federal Water Power Act and particu- 
larly to the inclusion therein of the procedure for promptly in- 
vestigating and determining the actual original cost of projects, 
by its knowledge of the practice by some water-power companies 
of including in their “capital investment” unreal and fabricated cost 
items. Such abuses inevitably result in the public being required 
to pay earnings upon an investment base unsupported by fact, and 
purchasers of securities are thus misled by reliance upon fictitious 
assets behind such securities. Every consideration of law and sound 
public policy, it seems to me, supports the view that the Commission 
has jurisdiction and should exercise it now. 

Without attributing to licensee any purpose to resort to obstructive 
tactics and recognizing fully the right of every citizen to have every 
conceived right freely and fully presented to the courts, and believing 
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that effective regulation is beneficial alike to the power companies, 


its customers, and security holders, I am persuaded that the ultimate 
success or failure of regulation is largely dependent upon two fac- 


tors: (1) The w illingness, even desire, of the companies to have all 
of their affairs fully explored and honestly regulated, in which 
tedious and vexatious process they will cooperate with adminis- 
trative bodies to make regulation simpler, less expensive, and more 
expeditious; and (2) the recognition by commissions of the duty to 
vitalize regulation and make it really regulate, to the end that every 
public interest be fully protected and that the operating companies 
be allowed a fair return on investment, thus encouraging the invest- 
ing public to provide the necessary means for operation and expan- 
sion of the industry, and making increasingly available to society 
this essential agency at fair rates. This practicable result may be 
best promoted at times by cooperation, but there may also be neces- 
sity, on occasion, for invoking the limit of lawful authority. But in 
so doing there should be neither autocratic nor bureaucratic attitude, 
no resort to technicalities to the denial of substantial justice, no 
meddling in purely managerial functions, nor any willingness to 
unjustly contribute to a loss of public confidence in any particular 
company or the industry generally. 

I do not share the opinion of some that regulation has failed. It 
has accomplished much. But it is not to be denied that it could 
accomplish more, to the common benefit of power companies and the 
public alike, through a kind and degree of regulation which would be 
protective and beneficial to every honest interest affected. This is 
not too much for which to hope and strive with a measure of 
optimism and confidence. 


COST OF LANDS, ETO. 


The licensee claimed $3,500,000 as the cost of Prose lands, 
water rights, and franchises. The Commission allowed $76,135.09 
and rejected the balance of the claim. The company rests its claim 
upon two separate but interdependent contentions, one economic and 
the other legal. 

First, it builds up a structure of economic value for these lands. 
It computes the potential power production of this project, the cost 
of producing the power, and the income from the sale of the power 
at prevailing wholesale rates. Against this, it estimates a higher 
cost of producing a like amount of power by the steam method. It 
then capitalizes at 8 percent the income differential, or savings, be- 
tween steam and water power methods, and contends that the re- 
sultant $3,500,000 is the value of these lands and water rights for 
power purposes. 
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While my conclusions as to the cost of this land are based upon 
legal rather than economic considerations, nevertheless the company’s 
economic argument is, in my judgment, fallacious, and justifies com- 
ment thereon. Viewed most favorably, it is based not upon facts but 
upon estimates and assumptions. No such foundation of “shifting 
sands” can possibly afford security for the superstructure of value 
raised thereon. 

Some of the company’s contentions, either made directly or by 
necessary implication, which I cannot accept, are: 

(a) That it has a right to capitalize the economic value inherent 
in the water-power site. This assumes an absolute and unqualified 
ownership in a great natural resource, viz., the water power in a 
navigable stream. Such assumption is contrary to fundamental law, 
as it denies the paramount public interest therein. To harness and 
hitch to home and industry the prancing, leaping, racing horsepower 
coursing down our navigable streams is a right which belongs to the 
people. Therefore, savings in power costs through development of 
public waters belong to the public and cannot be taken from it and 
given to the power company in the guise of land values. 

In the case of the United States v. Chandler-Dunbar Company, 
229 U. S. 53, the Supreme Court disallowed $550,000 claimed as 
“the present money value of the rapids and falls to the Chandler- 
Dunbar Co. as riparian owners of the shore and appurtenant sub- 
merged land” (p. 74) which had been allowed by the lower court as 
“estimated value of the water power” (p. 58). The Court further 
said “that the running water in a great navigable stream is capable 
of private ownership, is inconceivable” (p, 69) and that since “these 
‘additional’ values were based upon the erroneous hypothesis that 
that company had a private property interest in the water power of 
the river * * * ™” and that since the claimant, as riparian owner, 
“had no such vested property right in the water power inherent in 
the falls and rapids of the river, and no right to place in the river 
the works essential to any practical use of the flow of the river, the 
Government cannot be justly required to pay for an element of value 
which did not inhere in these parcels as upland. The Government 
had dominion over the water power of the rapids and falls and can- 
not be required to pay any hypothetical additional value to a riparian 
owner who had no right to appropriate the current to his own com- 
mercial use. These additional values represent, therefore, no actual 
loss, and there would be no justice in paying for a loss suffered by 
no one in fact” (p. 76). 

Since a riparian owner has only a qualified title in the banks and 
bed of a navigable stream and cannot, by virtue of any right of 
ownership, develop the water power inherent therein, it follows that 
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it can neither sell nor buy “these additional values” inherent in the 
potential power in public waters. This peculiar value, imparted by 
nature, is the heritage of the people. 

The Mitchell Dam project is on the Coosa River, a navigable 
stream, and the water power could only be developed through Gov- 
ernment franchise or license. Congress effectively protected the 
public interest in this and all like public property by providing in 
section 14 of the Federal Water Power Act that there shall not be 
included in the net investment of any project any evaluation of the 
license or of any Government property covered by the license. It 
further limited the license period to a maximum of 50 years and 
made specific provision for the recapture of licensed projects at the 
expiration of the license, at the option of the Government, upon pay- 
ment of only the net investment, not to exceed the then fair value 
of the project. With such legislative declaration of enlightened pub- 
lic policy, this Commission would be recreant to its public duty as 
trustee for the conservation and administration of these natural re- 
sources if it should knowingly permit, through any device, whether 
economic or legal, the exploitation of this public wealth for private 
profit, to the denial of a fair and just participation therein by society. 

Even if it be admitted, for the sake of argument, that the power 
company has the absolute, unqualified title to these waters, still the 
calculations submitted in evidence assume as facts, over a long period 
of time, certain inconstant elements which are continuously changing 
and have no fixity. For illustration, the cost of coal could be ascer- 
tained in 1913 when these comparisons were made, but in the course 
of time that cost may increase or decrease, to what extent no one can 
foretell. Again, the efficiency of the steam plant is constantly in- 
creasing, as is also that of water-power generation, and we dare not 
conclude as a fact that ratios of cost and efficiency will continue con- 
stant and unvarying. Future advances in science probably will affect 
this economic equation. How and to what degree we cannot foresee. 
I cannot base a decision of fact on even factual probabilities. Yet I 
must follow the guesses and assumptions of facts by licensee if I 
accept its theory of economic value. 

Again, this complex synthesis by the company necessarily includes 
the further enigmatical elements of an assumed constant and unin- 
terrupted demand for an output of power by the hydroelectric proc- 
ess, which, as to both volume and constancy, can only be estimated. 
These are not facts, but only assumptions piled upon assumptions. 
Changing social, economic, and natural conditions may and probably 
will affect, in an unknown and unknowable degree, both production 
and consumption. This leaves us in the domain of uncertainty with- 
out factual guides. 
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Yet another postulate by the licensee is that the prevailing rate in 
1913, at which the sale of this estimated power was calculated, will 
remain static. This, to say the least, implies a rather pessimistic 
prophecy against public interest. Through substantial rate reduc- 
tions since then, we already know this to be false prophecy. Indeed, 
it may be reasonably expected that with the contributions of science, 
increased efficiency in management and operation, increased consump- 
tion, and the influence of regulation, power price levels may yet be 
substantially lowered. 

From all of which it is therefore evident that many important 
elements, treated as facts, entering into the synthetic value claimed 
by the company, are subject to kaleidoscopic change and are there- 
fore unreliable as criteria of value. 

The licensee, contending that it has established the valuation of 
these lands, next proceeds to its further contention that the cost to 
the licensee of these lands is equal to the said value. In support of 
this contention it is argued that the merger in 1913 of the Alabama 
Power Co., with four other corporations, effected a new corporate 
entity of the same name and thereby vested title to the project lands 
in the so-called new Alabama Power Co. at a cost of $3,500,000. All 
five corporations were admittedly affiliates and wholly owned and 
controlled by the Alabama Traction, Light & Power Co., Ltd. Fur- 
thermore, the old Alabama Power Co. owned all of the lands neces- 
sary for this project except one small parcel. It is interesting and 
highly significant to note that in this merger purchase the new 
company issued to the holders of the stock of the old company 70,000 
shares in exchange for 50 shares, each issue having a par value of 
$100. Thus, through the merger device, we see an exchange of stock 
at the ratio of 1,400 shares for each original share in the same 
corporation. 

That the directors of the several merging corporations passed 
resolutions declaring the assets of the merging corporations to be 
worth the greatly enhanced sum that the merger corporation was 
paying, is not convincing when we know that there was no oppor- 
tunity for independent dealing and that such consent to or approval 
of this inflated value was only pro forma. In such circumstances it is 
our duty to look at this transaction with a scrutinizing eye and also 
to “pierce the veil” to discover the dictator or parent to whose im- 
perial will its child is necessarily subservient. It is likewise my 
opinion that officers and directors of public utilities are trustees, not 
only for the stockholders but also for the public affected by their 
official action, and that they fail to discharge this duty if they permit 
or encourage trafficking in public-utility properties to the undue 
advantage of the stockholder and against the legitimate economic 
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interests of the consumer. For these reasons, as well as those men- 
tioned in the Commission’s opinion, this merger “cost” contention is 
without foundation in law or in fact. 

It is further significant to me that in the merger agreement of 
1913, prior to the adoption of the Federal Water Power Act in 1920, 
the merging companies solemnly represented to the sovereign State 


of Alabama in their application for the merger charter that the four 
companies, naming them, 


shall be merged into and with the said Alabama Power Co. * * * but 
which shall not be a new corporation * * *, 


And further that— 


It is the intention, purpose, and agreement of the parties that the Alabama 
Power Co. shall be and is hereby continued in existence as the consolidated 
corporation and that a new corporation shall not be formed by this agreement. 

In the light of these declarations it is clear that the promoters of 
this merger not only did not then intend to create a new corpora- 
tion; but for reasons then controlling they made certain, as plainly 
as language could express it, that the identity of the Alabama Power 
Co. should not be affected in the least. For the licensee to now make 
a contention in direct contradiction of the plain terms of the charter 
naturally suggests inquiry as to what motive or present interest 
would prompt such a “fast and loose” position. Possibly this con- 
tention is designed to meet the cost requirements of the statute, 
adopted after the merger. 

The Federal Water Power Act, enacted in 1920, defines “net invest- 
ment” as “the actual, legitimate original cost”, and in section 4 (a) 
it requires licensees to file a statement showing the “price paid for 
water rights, rights-of-way, lands, or interest in lands”, and in sec- 
tion 14 still further provides that “the values allowed for water 
rights, rights-of-way, lands, or interest in lands shall not be in excess 
of the actual, reasonable cost thereof at the time of the acquisition 
by the licensee.” 

By applying for and receiving a license under this act, the Ala- 
bama Power Co. subjected itself to those statutory requirements and 
must therefore show, not value, but the actual legitimate original 
cost to it of the lands in question. If it should now admit that its 
corporate identity is the same as it was in 1913, before the merger, 
at which time it owned most of the lands involved in this project, 
it could only claim or show such consideration as it actually, orig- 
inally paid for these lands. There can be no escape from these 
provisions of the statute by denying the continuity of the corporate 
existence, for both the facts and the law plainly identify the licensee 
as the same Alabama Power Co. referred to in the merger charter, 
which says it “shall not be a new corporation.” 
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But even if it be admitted, for the sake of argument, that the 
merger of these affiliated corporations under common control resulted 
in the creation of a new corporation, I am of the opinion that such 
merger could not create any new value or cost for these lands because 
of the restrictive provisions of the statute in this respect. The triple 
statutory rule for testing the cost to the licensee of this land is that 
euch cost must be actual, legitimate, and original; actual, as distin- 
guished from fictitious or fabricated; legitimate, as opposed to col- 
lusive or unreasonable; and original, as forbidding, by intercorporate 
trading or other devices, any added costs. These and lke statutory 
safeguards were directed by Congress toward the prevention of cap- 
ital inflation through merger or otherwise, and such considerations 
were doubtless the rationale of the adoption of the act. 

To agree that the magic of this merger could multiply the original 
cost of water-power lands of the Coosa River from less than $100,000 
to $3,500,000 would be to attribute to the corporation the legend- 
ary power of King Midas, who, when he bathed in the Pactolus, is 
said to have left the sands of the river ever after full of gold, 


DIXIE CONSTRUCTION CO, FEE 


The licensee’s claim for an allowance of the Dixie Construction Co. 
fee of $183,540.15 as a part of the capital investment is, in my opin- 
ion, properly denied by the Commission, for reasons set out in the 
opinion in chief, i. e., that the Dixie Construction Co. was a subsid- 
iary of and wholly owned by the licensee, that the officers of the two 
corporations were identical, that the construction company was no 
more than a department of the licensee company, that no good reason 
had been shown for creating the separate corporate entity, that 
licensee could not have claimed a profit on the construction had it 
done the work itself. 

It is interesting, further, to note that the construction was done 
under a blanket, cost-plus contract, and the evidence shows that the 
parent company wholly financed the construction operations; that 
there was complete dependence upon and subservience to the will of 
the parent by its subsidiary; that arm’s length bargaining between 
the two was impossible; and that such an arrangement, instead of 
effecting economies, would more likely encourage extravagance, since 
increased construction costs would mean increase of fee, which fee, 
after being claimed by licensee in its capital-investment account, was 
paid back to licensee as dividends, earned from a public corporation 
by a private corporation not subject to regulation. Under the cir- 
cumstances the allowance of this fee would seem to be approving the 
passing of a bounty by the left hand to the right hand, but without 
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the Biblical virtue of innocence of its transfer. The law deals with 
the substance of such a transaction as if the agency did not exist, 
Chicago, M. & St. P. Ry v. Minn. Civ. Assn., 247 U.S. 490. 

An additional reason influenced me to the denial of this fee, i. e., 
that the statute requires the Commission to find the actual legitimate 
original cost of the project, which clearly implies that no profit shall 
be allowed on services rendered by licensee itself, and also that no 
profit may be tacked on by employment of a wholly owned subsidi- 
ary. This precise question has not been adjudicated under any 
statute like that controlling here, providing for finding actual cost, 
as distinguished from fair value, ete. In the cases of Smith v. 
Illinois Bell Telephone Co., 282 U. S. 133 and Western Distrib- 
uting Co. v. Public Service Commisison of Kansas, 285 U. S. 119, 
we have the last two pronouncements of the Supreme Court on inter- 
corporate contracts. In these cases the subsidiary companies were 
wholly owned and controlled and the terms of the contract dictated 
by the parent company, and the profit of the subsidiary returned to 
the parent company, as in the instant case. The Court was concerned 
with only the first provision, namely, that there was common control, 
and held that this fact gave the State commissions the right to know 
and consider the cost of the services to the parent company. The 
further question, whether the State commissions had the right to 
exclude all profit elements or should allow a reasonable profit, was 
not decided by the Court. But when the statute, as here, expressly 
prohibits the allowance of anything more than the “actual legitimate 
original cost”, I am of the opinion that the true inquiry is: What 
is the actual out-of-pocket cost to the licensee? This fact found, no 
element of profit, reasonable or otherwise, direct or indirect, should 


be added. 


ORGANIZATION EXPENSE 


My dissent from the allowance of $152,814.31 as Organization 
Expense goes not to the approval of the amount, in which I concur, 
but only to the adoption of the stipulation between the company and 
the Commission, which classified as capital investment this expense 
item incident to the sale of preferred stock. I also dissented from 
two other stipulations on the grounds that, in my opinion, they incor- 
porated inferences of facts and conclusions of law, but since these 
settled no amounts and had no effect upon the Commission’s action, 
there is neither desire nor reason for discussing my dissent as to 
these two. 

Through oversight, I suppose, this item of expense was not origi- 
nally claimed by the licensee, but in the investigations by the Com- 
mission’s Accounting Division it was found that this expenditure 
1693—40——-6 
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had been made and it was set up and recommended for approval. 
This was eminently proper. Any other course would be repugnant 
to our sense of fair play and justice. 

The only question I raise is: Whether this expense, under a correct 
interpretation of the statute and accounting rules of the Commission, 
should be classified as capital investment or be amortized ? 

The Federal Water Power Act, section 3, defines “net investment” 
in a project as the “actual legitimate original cost”, plus similar cost 
of additions thereto and betterments thereof and minus depreciation 
reserves and certain other items therein set out. The Commission’s 
rule here applicable is found in its System of Accounts, account 301, 
Organization, and provides for allowance of fees and costs incident 
to incorporating, organizing, and putting a company “in readiness 
to do business”; also payment for services of promoters and counsel. 
It further allows “costs incident to preparing and filing certificates 
of authorization of increase of capital stock and to the negotiation 
and issuance of stock thereunder, and of preparing and filing certifi- 
cates of amendment of articles of incorporation. This account should 
not include any discount on stocks or securities issued nor should it 
include any cost incident to negotiating loans and selling bonds or 
other evidences of indebtedness”. This rule is to be interpreted in 
the light of the statutory requirements, in determining whether this 
preferred stock issue expense can be included in the intangible fixed- 
capital accounts. 

It is my opinion that where, as in this case, the cost of construction 
was paid in cash, the statute limits the Commission to inclusion in the 
actual legitimate cost of the project of only the actual money ex- 
pended, treating as actual expenditures the cash funds provided for 
construction purposes plus interest thereon, paid or accrued, during 
the construction period, and a proper proportion (that assignable to 
the construction period) of the discount and expense incurred in pro- 
viding such funds. This expense of $152,814.31 was not, and could 
not have been, actually put into construction, as it is admittedly a 
cost of obtaining a certain net amount of money which was then used 
in construction. If the rule appears to allow as capital investment 
money not put into construction nor expended in the original organ- 
ization of the company, it goes beyond the limitations of the statute 
and to that extent is invalid. To write into the capital investment 
the cost of obtaining money means that if the project is recaptured 
the Federal Government or other new owner must pay this expendi- 
ture as a part of the “net investment” but would not and could not 
receive in return for such payment any tangible property or any 
interest therein. Furthermore, the inclusion of this amount in the 
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l. capital investment would to that extent permanently increase the rate 
it base. I am unable to find in the statute or the Commission’s account- 
ing rules, as limited by the statute, any provision either requiring or 
ct supporting such procedure. 
ny But even if, for the sake of argument, the rule may be interpreted 
to permit such inclusion, I am of the opinion that the Commission 
v” should not allow this item of expense as a part of the fixed capital, 
st for the reason that there are no allegations or evidence before it to 
- show that in order to issue such preferred stock it was necessary for 
1s the company to incur additional expense in “preparing and filing 
ji, certificates of authorization to increase capital stock and the negotia- 
nt tion and issue of stock thereunder and of preparing and filing cer- 
28S tificates of amendments of articles of incorporation.” Failing to 
el. show such facts, the company has failed to bring this expense within 
Les the most liberal interpretation of this Commission’s accounting rule. 
on The treatment and classification of costs incident to selling the pre- 
ifi- ferred stock as here proposed seem to me to be supported by our 
ild accounting rule No. 394, which provides, in substance, that discounts 
L it and expenses incident to issuance of bonds shall only be charged to 
or fixed capital upon the ratio which the period from the date of issuance 
um of such securities to the date of the completion of tle project bears 
his to the entire life of the securities issued. In other words, that the 
ed- project cost shall only bear its equitable preportion of the expense 
incurred in issuing bonds, such proportion being the amount equi- 
ion tably asstgnable to the construction period when consideration is given 
the to the entire life of the bonds. Since the construction period nor- 
ex- mally represents but a small fraction of the term or life of the bond 
for issue, the result is that only a very small portion of the expense of issue 
‘ing 's chargeable against fixed capital and the balance is required to be 
e to umortized out of income over the period of the life of the securities. 
pro- In the instant case preferred stocks, instead of bonds, were issued, 
yuld but the purpose and effect was the same, namely, to raise money for 
ly a construction purposes. Admittedly, if bonds instead of stock had 
used been issued, only an equitable and small part of the cost incident 
nent thereto could be allowed as a charge to fixed capital. The principle 
gan- should govern regardless of whether bonds or stocks are used to pro- 
tute cure the money and of the further fact that capital stock has no 
nent maturity date. 
ured For these reasons I am of the opinion that only an equitable por- 
ndi- tion of this expenditure should be included in fixed capital and that 
L not the balance should be amortized during the license period of 50 years. 
any 
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FEDERAL POWER COMMISSION 
Order determining cost 
Alabama Power Company 
(Project No. 82) 


This matter comes before the commission for the determination of 
the actual legitimate cost of construction of the above-entitled project 
as of December 31, 1925; 

And licensee having hereinbefore filed its statement of such costs 
in the total amount of $10,646,056.76 ; 

And various of such costs having heretofore been approved by the 
commission for allowance, as follows: 


1. By its order of June 30, 19382: 


(a) Passed by the accounting division__.___.___._._._--_-______ $5, 694, 117. 69 
(3) Allowed by.  stipuiatioti.22 32. culo 197, 326. 09 

2. By its decision of June 30, 1932, and opinion in accordance 
8 a etree See 282, 133. 04 


And licensee having agreed with the solicitor for the Commis- 

sion by stipulation dated Sept. 20, 1932, upon the amount of 

interest during construction to be computed in accordance with 

the Commission’s decision and opinion above referred to, the 

amount of interest so agreed being-----------.---_-~_~~- abel 645, 771. 48 
And it appéaring that a credit of $216,449.89 for electric energy 

generated during construction, which was deducted from the 

cost of the project in the aforesaid decision of June 30, 1932, 

had previously been so deducted by licensee in computing its 

statement of costs; that such deduction was properly com- 

puted, and that a corresponding further allowance should 

therefore be made in the amount of $61,714.32, treated as a 

suspension in connection with this item in the preliminary 
= accounting report; and that an aggregate further allowance 

to the cost of said project is required on account of the fore- 

means 2ig Sale ORE Ge a ea a et! 278, 164. 21 


And this case having been fully heard and duly submitted by the 
parties, and full investigation of the matters and things involved 
having been made and the Commission being fully advised in the 
premises ; 

Now, therefore, pursuant to the foregoing, the Commission hereby 
finds and determines: 

1. That the total actual legitimate cost of the above entitled project 
as of December 31, 1925, was $7,098,512.51. 

2. That the remaining $3,547,544.25 of the amount claimed by the 
licensee does not represent proper, reasonable, and legitimate costs 
for the construction of said project, and should be and the same is 
hereby disallowed. 

Wherefore, pursuant to such findings and determinations, the 
Commission hereby orders: 
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1. That the licensee establish and maintain control ledger sheets or 
accounts with reference to said projeet showing a total debit balance in 
its fixed capital accounts beginning with an entry of $7,098,512.51 as 
the actual legitimate original cost of said project as of December 31, 
1925. 

2. That said licensee establish and maintain subsidiary ledger sheets 
or accounts or records, showing and substantiating all entries in such 
control account, and classifying the total for fixed capital in appro- 
priate detail and in accordance with the Commission’s rules, regula- 
tions, and decisions. 

3. That the licensee comply with this order within 60 days from 
the date of its service. 







































In THE MATTER OF 
ALABAMA POWER COMPANY, LICENSEE 


APPLICATION FOR REHEARING AND PETITION FOR MODIFICATION OF THE 
CoMMISSION’S ORDER AND OPINION OF JUNE 30, 1932, Prosect No. 82, 
ALABAMA 


EP-82 
(Decided December 19, 1932) 
Syllabus 


1. The record will not be reopened for the receipt of newly discovered 
evidence which does not indicate that the cost of project lands 
might be higher than the cost allowed. 

2. A rehearing will not be granted for the purpose of re-arguing differnces 
of judgment as to the inferences of fact and conclusions of law. 


By Tue ComMIssIoNn : 


The Commission has before it the licensee’s application filed Novem- 
ber 21, 1932, for rehearing and the petition for modification of opinion, 
In the matter of Alabama Power Co., ante p. 25, dated June 30, 1982, 
relating to the actual legitimate cost of the above entitled project as of 
December 31, 1925. Licensee urges its application for the purpose of 
introducing certain newly discovered evidence, and reviewing certain 
alleged errors of law and fact assigned by licensee in the application. 

The new evidence is described as a deed dated January 15, 1912, 
conveying all the lands owned by the Alabama Power & Electric Co. 
at Locks 12 and 14, to the Alabama Power Co. These lands include 
parcel 214 at Lock 14 site, for which an allowance was made in the 
Commission’s decision above referred to, in the amount of $22,856.75 
as its actual reasonable cost of acquisition by the licensee. That 
allowance was based upon all the evidence before the Commission, in- 
cluding a deed showing conveyance of this parcel from the Alabama 
Power & Electric Co. to the licensee in October 1913; evidence showing 
its proportional cost of acquisition as part of the assets of Alabama 
Power & Electric Co., through acquisition of that company’s stock 
by the Alabama Traction, Light & Power Co. in 1912; and evidence of 
its proportional cost of previous acquisition by Alabama Power & 
Electric Co. from W. P. Lay and wife, its previous owners, in June 
1911. 
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In its decision above referred to, the Commission held that the life 
of the Alabama Power Co., the present licensee, was continuous through 
the merger of June 18, 1913. The only effect of the deed here offered 
as new evidence, therefore, would be to introduce conflicting evidence 
as to when the parcel in question was acquired by the licensee, without 
any indication that a greater cost might be shown for such acquisition 
than that which has already been allowed. Licensee offers no evidence 
as to what the actual consideration paid for this alleged transfer may 
have been, other than the ten dollars recited in the deed, which it 
assumes to be merely nominal. On the contrary, it states that it has 
been unable to ascertain the actual consideration given. 

Under the circumstances, we find nothing in the offer suggesting that 
licensee’s interests have been in any way prejudiced by the omission 
of this evidence, or could be improved by its introduction, and we do 
not feel warranted in reopening the case for a merely technical amplifi- 
cation of the record. 

The errors of law and fact assigned by the licensee, with the two 
exceptions noted below, represent merely differences of judgment as to 
the inferences of fact and conclusions of law warranted upon the 
record, and a rehearing upon them would serve no other purpose than a 
re-argument of the case, which we do not deem warranted by any of 
the reasons assigned. If, contrary to our present judgment, any of the 
assignments are meritorious, licensee retains the privilege to raise 
them upon judicial review of the decision when an appropriate occa- 
sion for such review arises. 

The two exceptions referred to relate to Assignments of Error Nos. 
4and 9. As to the former, licensee is correct that 2,000 shares of stock 
of the Alabama Power Co. were issued for that of the Alabama Power 
Development Co. in the 1913 merger instead of 750 shares, as stated 
in the decision, the latter referring properly to the stock the Develop- 
ment Company received in exchange. The result alters the conclusion 
of the paragraph referred to, to the effect that more than 35 times as 
much stock was issued for but 8 times as much property, but does not 
affect the inference drawn from this comparison that any merger costs 
listed in exhibit 6, page 32, could not have been used as the basis of 
distribution of merger stock. 

As to Assignment of Error No. 9, licensee mistakes the amount dis- 
allowed in the Commission’s opinion ($5,554.34) for the amount allowed 
($5,393.16), but is correct that the allowance should have been $1,794.34, 
leaving, as the remainder to be disallowed, $9,153.16. The confusion 
arose from failing to treat as an additional credit the amount of 
$4,393.16 agreed upon in item 10 (2) of the stipulation of December 7, 
1931, as salvage of the equipment in question in addition to that already 
credited by licensee. The net result of the correction is to reduce by 
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$3,598.82 the actual legitimate original cost of the project as fixed 
and determined in the Commission’s order of November 7, 1932. 

An order will accordingly issue, denying the application for re- 
hearing and amending the actual legitimate original cost fixed in 
the Commission’s order of November 7, 1932, in accordance with the 
above treatment of licensee’s Assignment of Error No. 9. 

Geo. Orts Situ. 
Ciaupe L. Draper. 
Frank R.-MoNrvcu. 


Order denying rehearing and modifying order dated November 7, 1932 


Alabama Power Company 
(Project No. 82) 


It appearing that the Commission has fully considered the premises 
urged in licensee’s application dated November 21, 1932, and on the 
date hereof has made and filed its opinion thereon, which said opinion 
is hereby referred to and made a part hereof: 

It is ordered: That said application for rehearing be and the same is 
hereby denied ; 

It is further ordered: That this commission’s order herein of 
November 7, 1932, be revised and amended as follows: 

(1) That the amount allowed by stipulation and decided in said 
order as $197,326.09 is amended to read instead $193,727.27; 

(2) That the total actual legitimate cost of the above entitled project 
as of December 31, 1925, referred to in said order as $7,098,512.69, 
is amended to read instead $7,094,913.69 ; 

(3) That the remainder of licensee’s claim to be disallowed, referred 
to in said order as $3,547,544.25, is amended to read instead 
$3,551,143.07; 

(4) That the time accorded in said order for compliance therewith 
be extended to sixty (60) days from the date of service of this order. 
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IN THE MATTER OF 


ROCKY MOUNTAIN POWER COMPANY, LICENSEE 










































Application for Amendment of License for Project No. 5 
EP-5 
(Decided December 29, 1932) 


Syllabus 





1. Upon an application for an extension for 1 year of the period fixed 
in a license for the completion of construction of the project 
works contemplated thereby, which license was issued pursuant 
to the act of March 7, 1928 (45 Stat. 212), and the Federal Water 
Power Act, the time for completion being subject to the provi- 
sions of section 13 of said Water Power Act and any change 
in the terms of the license that may affect the Flathead Indians 
requiring the approval of the Secretary of the Interior (Art. 41 
of the license), the discretionary power in said section 13 to 
extend the time for completion is limited by the act of 1928 and 
by article 41 of the license. 

. The protests of water users of the irrigation project looking for 
relief from the effects of an inadequate water supply caused by 
the delay in completion of such construction would appear to be 
satisfied under circumstances wherein their power needs are 
offered to be supplied from other sources at the rate provided in 
the license, and consequently no loss to the irrigation project can 
occur by reason of such delay. 

3. Objections to an extension of time based upon a desire to supply 
gainful occupation for deserving citizens, while highly commend- 

able, are not convincing that a denial of the application would 
result in the immediate prosecution of the construction work in 
the face of conditions existing in Montana affecting the demand 
for electrical energy. 

4. It is common knowledge that practically all investment funds do, 
and of necessity must, come from individual investors and not 
from the coffers of the promoters of the enterprise; the interests 
of investors in the licensed project is a practical consideration 
of which the Commission is mindful in the exercise of its discre- 
tion herein. 

5. Where the conditions prescribed by the Secretary.of the Interior 
in the matter of such extension of time satisfy all legal claims 
under the license which the United States is charged with the 
duty of enforcing, and consideration has been given to safeguard 
the interests of water users and investors, an extension of time, 
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upon such conditions and in the light of such considerations, for 
completion of the first units of the project for 1 year beyond that 
stipulated in the license is justified. 


Draper, COMMISSIONER: 


The Rocky Mountain Power Co. filed its petition dated February 
25, 1932, for an extension for 1 year of the period fixed in the license 
for the completion of construction of the project works contemplated 
thereby. 

The effect of granting the prayer of the petition will.be to extend 
the time for the completion of the said project works for 1 year, or 
until May 23, 1935. Instead of waiting 1 year from the date of said 
license as provided in article 6 thereof, construction work began 
immediately and was prosecuted until July 1, 1931. 

The particular requirement of said license with respect to which 
relief is now sought is contained in article 6 thereof, which provides 
as follows: 


Arr. 6. Subject to the provisions of section 13 of the act, the licensee shall 
begin the construction of said project works within 1 year from the date of 
issuance hereof, shall thereafter, in good faith and with due diligence, prosecute 
such construction, and shall within three (3) years thereafter complete the 


installation of three units of not less than 150,000 horsepower aggregate 
capacity. 


The license was issued May 23, 1930, and under its terms as above 
set out the licensee was not obligated to commence construction be- 
fore May 23, 1931, but was obligated to complete the installation of 
three units of not less than 150,000 horsepower aggregate capacity 
within 3 years from the date of commencement, that is, May 23, 1934. 

The license involved herein was issued on the date hereinbefore 
stated, pursuant to the act of March 7, 1928 (45 Stat. 212), and the 
Federal Water Power Act, and contains special provisions affecting 
the rights of the Flathead Indians and of the irrigation project 
approved by the Secretary of the Interior. The said provisions 
appearing therein are as follows: 


Arr. 26. Coincident with the beginning of commercial operation of the project 
works and thereafter throughout the remainder of the term of the license, 
licensee shall make available, at the project boundary at or near the licensee’s 
generating station, and the United States, for and on behalf of the Flathead 
Irrigation Project or the Flathead Irrigation District, may take and, having 
taken, shall pay for, at the price of 1 mill per kilowatt-hour: (1) electrical 
energy in an amount not exceeding 5,000 horsepower of demand to be used 
exclusively for pumping water for irrigation; and (2) electrical energy in an 
amount not exceeding 5,000 horsepower of demand for all project and farm 
uses and for resale. Such deliveries shall be made at such standard voltage 
as may be selected by the Commission. The licensee shall also make available, 
at the voltage of the line from which service is taken, either at the project 
boundary at or near the licensee’s generating station or at some more con- 
venient place on the project to be agreed upon, and the United States, for and 
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on behalf of the Flathead Irrigation Project or the Flathead Irrigation District, 
may take and, having taken, shall pay for, at the price of 244 mills per kilowatt- 
hour, additional electrical energy in an amount not exceeding 5,000 horsepower 
of demand for all project and farm uses and for resale. 

Art. 27. The licensee shall, during the period of construction, deliver at line 
voltage and at a point to be agreed upon on the line or lines which it will 
construct to supply power for construction purposes, power for farm and project 
purposes on the Flathead irrigation project or the Flathead irrigation district 
in quantities required by the United States for said purposes up to a maximum 
demand of 500 horsepower, at the price of 214 mills per kilowatt-hour. 

Arr. 28. The United States reserves to itself or to the Flathead irrigation 
project management the exclusive right to sell power within the boundaries of 
the Flathead Indian Reservation, to the extent of 10,000 horsepower to be 
delivered for use and/or sale as provided in article 26 hereof. 

” * 7 * * * cm 

Arr. 30. (A) The licensee shall pay into the United States Treasury as com- 
pensation for the use, in connection with this license, of the Flathead Indian 
tribal lands, annual charges computed as follows: 

(1) A charge at the rate of One Thousand Dollars ($1,000) per calendar 
month, beginning with the month in which the license is issued and extending to 
and including the month in which the project is placed in commercial opera- 
tion. For the purpose of the payments under this article, the beginning of com- 
mercial operation shall be considered as the time when one of the licensee’s 
generating units shall have been installed, tested, and demonstrated to be in 
suitable condition to produce electric energy for commercial purposes with a 
reasonable degree of reliability. 

(2) A charge at the rate of Five Thousand Dollars ($5,000) per month, be- 
ginning with the calendar month next succeeding the date on which the project 
is placed in commercial operation and extending to the end of the calendar year 
in which such commercial operation shall commence. 

(3) For each full calendar year from and after the ist of January next 
following the date on which the first unit is placed in commercial operation, 
annual charges will be as follows: 


Per year 
For the first 2 years 


For the third year 

For the fourth year 

For the fifth year 

For the next 5 years 

poe Ce meme ye a Se Ee et eee a 160, 000 

For the next 5 years and/or until readjustment of the annual 
charges payable hereunder shall have been effected pursuant to 
the provisions of paragraph (D) of this article 30 175, 000 


(B) Payments shall be made for each calendar year within 30 days after the 
close thereof on bills rendered by the Commission. 

(C) Pursuant to the provisions of the act of March 4, 1929 (45 Stat. 1640), 
all charges for reimbursing the United States for the cost of administration of 
the Federal Water Power Act have been and are hereby expressly waived. 

(D) The annual charges payable under this license may be readjusted at 
the end of twenty (20) years after the beginning of operation under this 
license and at periods of not less than ten (10) years thereafter by mutual 
agreement between the Commission and the licensee, with the approval of the 
Secretary of the Interior. In case the licensee, the Commission, and the Sec- 





68 FEDERAL POWER COMMISSION 


retary of the Interior cannot agree upon the readjustment of such charges, it is 
hereby agreed that the fixing of readjustment charges shall be submitted to 
arbitration in the manner provided for in the United States Arbitration Act 
(U. 8. C., title 9), such readjusted annual charges to be reasonable charges 
fixed upon the basis provided in section 5 of regulation 14 of the Commission, 
to wit, upon the commercial value of the tribal lands involved, for the most 
profitable purpose for which suitable, including power development. 

The Bureau of Indian Affairs took the position that the extension, 
if granted, would affect the interests of the Indians and the irriga- 
tion district, and therefore would constitute a change in the terms of 
said license to such an extent as to necessitate resubmission to the 
Secretary of the Interior for his approval. 

The Rocky Mountain Power Co. took the position that the license 
was approved by the Secretary of the Interior, as required by the act 
of March 7, 1928, and in so doing expressly authorized the Commis- 
sion to grant extensions of time by providing that the time for com- 
pletion of the project works was subject to the provisions of section 
13, and therefore that the granting of the application for extension is 
not subject to the approval of the Secretary of the Interior. 

The above construction urged by the licensee in our opinion is not 
in harmony with either the spirit or the letter of the act of March 7, 
1928. Section 13 of the Federal Water Power Act must be inter- 
preted, for the purposes of the present license, in the light of the act 
of 1928, and particularly in view of article 41 of the license, which 
provides that any change in the terms of the license that may affect 
the interests of the Flathead Indians shall require the approval of the 
Secretary of the Interior. To hold, as licensee would have us hold, 
that article 6 of the license authorizes us to extend the time for com- 
pleting the construction of this project, with its effect upon the In- 
dians, without approval of the Secretary of the Interior, guardian 
of the Indians, would involve the acceptance of an interpretation 
contra to the spirit and purpose of the proviso contained in article 41 
of the license and contra to the spirit and purpose of the act of 1928. 
Such a strained technical construction of article 6, setting said article 
squarely against article 41 of the license would be tantamount to 
the assertion that the Congress intended to confer power upon the 
Secretary of the Interior for the protection of the Indians and yet 
in the same act gave him authority to surrender such power. Our 
discretionary power to extend the time in this license is limited by the 
act of 1928 and by article 41 of the license. To hold otherwise would 
not be tenable. 

By letter of June 29, 1932, the Secretary of the Interior was ad- 
vised that the Commission had under advisement the matter of ‘the 
application for amendment of license for project No. 5 so as to extend 
the time of completion of construction until May 23, 1935, and the 
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advice of the Secretary was invited as to what terms would be satis- 
factory as possible conditions to the granting of said requested ex- 
tension of time. In response to this communication the following let- 
ter was received by us on October 1, 1932: 


The matter of the pending application of the Rocky Mountain Power Co. for 
amendment of its license, project No. 5, for an extension of time in which to 
complete its development to May 23, 1935, dealt with in your recent letter and 
memorandum of July 2, 1932, from the Commissioner of Indian Affairs, was 
again referred to the Indian Bureau and there is handed you further memo- 
randum from Assistant Commissioner Scattergood on this subject. 

The adverse economic showing made by the Montana Power Co., caused by 
existing economic conditions, makes it undesirable to impose upon this com- 
pany additional financial burdens at this time, for I see no advantage to the 
citizens of Montana in compelling power development for which the several in- 
dustries of the States have no immediate need. My desire is to balance the 
equities of the irrigation interests, the Indians, and the power company so as 
to place the least possible burden on each. The alternative No. 1 suggested in 
Mr. Scattergood’s present memorandum appears to take care of this situation in 
a satisfactory way in that the Indians will ultimately receive the total sum 
that would accrue under the license as originally issued to the company, 
without imposing added burdens upon the company before its actual operation 
of the Flathead project. 

The two other provisions recommended to be imposed as conditions to the 
granting of an extension of time to the licensee may not in any material way 
affect the present financial conditions of the company in that the company has 
an excess quantity of power for which it has no present market and at this time 
there are no funds available for the construction of the pumping plant for use 
on the Flathead Irrigation Project. It may be some time before the project 
would be in a position to utilize pumping facilities that it may later install 
which, of course, is dependent upon action by Congress authorizing funds for 
such a purpose. It appears proper, however, to require the company to take 
eare of this matter should the pumping plant be installed by the project. 

In view of all the facts and circumstances, it would be satisfactory to me for 
you to grant the extension of time requested by the Rocky Mountain Power Co. 
for a period of 1 year upon the requirements that the company meet the condi- 
tions set forth in alternative No. 1, and Nos. 2 and 3 appearing in the memoran- 
dum from the Assistant Commissioner of Indian Affairs. 


The conditions referred to by the Secretary of the Interior as being 
satisfactory to him are as follows, to wit: 


Alternative No. 1: That during the extension period of 1 year granted the 
licensee, the rentals payable to the Indians shall continue at the rate of $1,000 
per calendar month as provided for in article 30 of the license, provided, that 
the Indians shall not suffer any loss in the rentals that would otherwise accrue 
to them had no extension of time been granted to the company pursuant to its 
application in which to complete the power development and said power develop- 
meut had been completed under the terms of the original license on May 23, 
1934. The additional compensation that would otherwise accrue to the Indians 
from and after May 23, 1934, which, for purposes hereof shall be considered as 
the date on which commercial operations shall begin, shall be added to the sums 
set out in article 30 of the existing license accruing to the Indians after the 
first unit shall have been vlaced in commercial operation, as defined in the 
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license, shall have actually taken place, so that the total sum payable to the 
Indians during the first 20-year period of commercial operation shall equal the 
amount that they would otherwise have received up to the end of that period 
if the construction work of the project had progressed and had actually been 
completed on or before May 23, 1934, and commercial operation been effective 
as of that date. 

2. That the irrigation project shall be held harmless from any increased cost 
that might arise by reason of expense incurred on behalf of the project in 
providing additional pumping facilities to raise the water for irrigation pur- 
poses by reason of the failure of the company to complete the power develop- 
ment by May 23, 1934, including additional cost of operating such facilities. 

8. That the company or its parent organization shall furnish electrical 
energy at the same rates and to the same extent as provided for in the license 
as though such project development were completed as of May 23, 1934. 

Notice of application for extension of period for the completion of 
construction of the project and setting said matter for hearing before 
Commissioner Draper at Polson, Mont., was given by publishing an 
announcement thereof in four newspapers published in the State of 
Montana and also by notices mailed to divers persons and organiza- 
tions in interest. 

Numerous protests against granting of said application for ex- 
tension were filed and a public hearing was held pursuant to said 
notice at Polson, Mont., on April 7 and 8, 1932, at which time all 
parties were given an opportunity to appear and be heard, and later 
to file briefs and be heard in oral argument. 

The hydroelectric development contemplated under the license is 
of great community interest because it is so intimately related to the 
Flathead irrigation project, a project conceived by the Federal Gov- 
ernment in April 1904, and comprised of some 74,000 acres of irri- 
gable land opened for homestead filings in 1909, affording the 
privileges of homesteads to some 6,000 people drawn by lottery from 
86,000 applicants. Some 16 years after the settlers had come in, the 
project was visited by a subcommittee of the Committee on Appro- 
priations of the House of Representatives, which found the gravity 
irrigation system to be wholly inadequate. Accordingly it was de- 
cided that the gravity system should be augmented by a pumping 
plant to be operated by electric energy generated by a hydroelectric 
plant to be constructed under the Secretary of the Interior on part 
of the site now under license to the Rocky Mountain Power Co. 
Funds were appropriated by Congress and construction was com- 
menced on the Newell Tunnel, an adjunct to the development. The 
construction of the small Government plant would have destroyed 
the larger development proposed by the applicant company unless 
the said Government plant was later abandoned. This obviously 
would have resulted in the sacrifice of a major part of the investment. 
therein. 
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The Rocky Mountain Power Co.. urged the Secretary of the In- 
terior to permit the larger development by it, and offered to make 
certain concessions in rates for power to be used for irrigation pur- 
poses and other project purposes, but a special act of Congress was 
deemed necessary before a change in the development would be 
possible. The Act of March 7, 1928 (45 Stat. 212), was finally passed, 
and pursuant to the terms of that act and of the Federal Water 
Power Act, the present license was issued to the Rocky Mountain 
Power Co., a subsidiary of the Montana Power Co. This latter com- 
pany is engaged in the distribution of electric power to the in- 
habitants of the State of Montana and is under contract to purchase 
the power generated by the hydroelectric plant here involved, upon 
its completion. 

The Montana Power Co.’s load increased from a maximum of 
130,000 kilowatts in 1921 to a maximum of 227,000 kilowatts in 1929, 
an increase of approximately 100,000 kilowatts in 8 years, or an 
average increase of 12,125 kilowatts per year. The existing kilowatt 
plant capacity was fully absorbed by the 1929 demand, and the com- 
pany was faced with a rapidly expanding future demand for power, 
requiring the construction of additional generating plants. But 
suddenly the picture changed and during the years 1930 and 1931 
and into 1932, the demand for power dropped steadily reaching ap- 
proximately 90,000 kilowatts in April of this year. To meet that 
demand it had a plant capacity of 293,400 kilowatts, increased from 
the 1929 capacity by the addition of one new plant and by the re- 
building of an obsolete plant. Therefore, it clearly appears that 
more than two-thirds of its plant capacity was idle during April of 
this year, or, in other words, it had a plant capable of delivering 
three times as much electric energy as it had sale for. The decline 
in the power consumption was due principally to the lesser demand 
for industrial purposes and also to a noticeable falling off in the 
so-called lighting and small power consumption. 

The Office of Indian Affairs was represented at the hearing in 
Polson by Maj. Charles E. Coe, Superintendent of the Flathead Indian 
Agency, who read into the record a statement signed by J. Henry Scat- 
tergood, Acting Commissioner of Indian Affairs, and approved by 
Joseph M. Dixon, First Assistant Secretary of the Interior, express- 
ing the views of that Department, which views are, in substance, as 
follows: 

If because of financial and economic conditions, the matter of extension of 
time as requested by the power company is favorably acted upon, that it be 
upon the condition that the payments required to be made to the Flathead 
Tribe be in exact compliance with the schedule set out in the present license, 
and as a further condition that electric energy be delivered from some existing 
plant for the Flathead Irrigation Project requirements at the same rates as 





72 FEDERAL POWER COMMISSION 


provided in the license after the plant is completed, and in addition that the 
company deliver at its own expense all water required by the project to the 
permanent pumping plant to be erected. 

Testimony was offered for and on behalf of the several Indian 
tribes by their respective chiefs who expressed themselves as being 
opposed to the extension of time being granted because of the effect 
such action would have on future payments to them by the company, 
and further, because suspension of work would deprive their tribes- 
men of employment at this time. As one chief expressed himself, 
“Of course I know that the Montana Power Co. and all the farmers 
and the settlers and everybody is broke in this country and that is 
the reason they want an extension and to be excused.” 

The Central Water Users Association and Moiese Water Users 
Association of the Flathead irrigation district introduced in evi- 
dence resolutions passed by the said associations protesting against 
the requested extension of time, said objections being based upon 
the premise that the extension, if granted, will result in delay of 
available power for pumping water to augment the present inade- 
quate water supply available for irrigation purposes. 

Mr. Duncan, president of the Montana State Council of Electrical 
Workers, testified and introduced in evidence a statement of facts 
and objections to the granting of the application, said objections 
being based entirely upon their desire to see the construction work 
continued because of the resulting benefits to the unemployment 
situation. 

The Ronan Commercial Club, of Ronan, a community situated in 
the center of the irrigation project, was represented by a witness who 
objected to the extension on the grounds of the effect the delay would 
have upon the water supply for irrigation purposes. The Lake 
County Taxpayers Association was also represented by a witness 
who presented objections to the extension because of the effect it 
would have on the economic conditions within the county. 

The Montana State Council of Carpenters, Butte Building Trades 
Council, United Brotherhood of Carpenters and Joiners of Amer- 
ica, Union No, 112, presented a petition protesting against granting 
of the application, basing their objections upon grounds similar to 
those of the electrical workers, hereinbefore mentioned. 

The Flathead Irrigation District presented its evidence through 
one of its commissioners and secretary, Mr. Dellwo. Its chief con- 
cern was in the situation due to inadequate water supply for irriga- 
tion, which supply cannot be augmented until the proposed project 
pumping plant is completed and the power for the operation thereof 
supplied by the applicant company either from the proposed Flat- 
head hydro development or from some other source. It was stated 
that the only safeguard against absolute ruin for the settlers is the 
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completion on time of the proposed pumping plant and a supply of 
electrical energy for pumping purposes at a cost which will permit 
of its economical use for pumping. 

The Flathead irrigation district and the Mission irrigation dis- 
trict jointly recommended that the extension be not granted except 
on condition that the licensee agree, as a condition of such exten- 
sion, that it will not later than May 23, 1934, and at all times there- 
after, deliver from other sources, as demanded by the United States 
for benefit of the Flathead project, electrical energy as stipulated 
and agreed upon in article 26 of petitioner’s license; and further, 
that petitioner make available at the same elevation as that at which 
it would be available if the dam specified in the license were com- 
pleted, all water required and permitted by said license to be 
pumped from Flathead Lake for irrigation. 

Through witness MacGilvra, Hardwick Post No. 112, American 
Legion, Department of Montana, voiced its objections to granting 
the application for extension of time. Its objections are based upon 
a desire to supply .gainful occupation for deserving citizens, which 
desire it believes will be realized to a great degree if the construc- 
tion work on the project is prosecuted, because of the employment 
which would be afforded thereby. The desire of the Legion is 
highly commendable and based on high ideals, but we are not con- 
vinced that a denial of the application would result in the immedi- 
ate prosecution of the construction work in the face of the condi- 
tions existing in Montana affecting the demand for electrical energy; 
nor are we convinced that if such denial were made it would be 
compatible with the public interest. 

The licensee is a subsidiary of the Montana Power Co., a public 
utility which serves with electric power and light the greater part 
of the population of the State of Montana, and the licensee, by the 
terms of article 36 of said license, is obligated to enter into a con- 
tract with the Montana Power Co. under which all electric power 
or energy generated by the project works here involved, except that 
delivered to or reserved for the United States under the terms of 
said license, shall be delivered to or made available for said Mon- 
tana Power Co. The above provisions for the disposition of the 
electric energy generated by the project works mean that the proj- 
ect will in fact when completed become an addition to the present 
existing public-utility facilities serving the public of Montana under 
the jurisdiction of the Montana Railroad and Public Service Commis- 
sion. This is an addition of approximately 100,000-kilowatt capacity to 
already existing facilities now only partially utilized, due to lack of 
public demand, and an addition of some $8,000,000 to capital in- 
vested in a public-utility property which must of necessity ulti- 
mately result in increased demand upon the customers served by 
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said property, for additional revenues to provide a reasonable re- 
turn upon the actual legitimate cost of the property when available 
for public use. 

Section 39 of the license provides that the securities of the licensee 
shall be issued only to the Montana Power Co. upon condition that 
they shall be retained by said Montana Power Co. and not disposed 
of (except to a trustee) without the express approval of the Com- 
mission, and that such securities shall be sold to the Montana Power 
Co. for cash or its equivalent. The Montana Power Co. in 1931 
carried on a so-called “customer ownership” campaign by offering 
to its customers a limited number of shares of its preferred stock, $6 
series, thus extending to its customers and residents of Montana as 
stated in its circular letter, “another opportunity” to become share- 
holders in the company. It was also stated in the circular that “its 
officers believe that many more Montanans will be interested in be- 
coming partners in this enterprise, as it is only logical to suppose 
that the people who support a business should be the ones to share its 
success.” It was also further stated that “the stock offered is being 
sold to secure additional Montana partners; to attract investors; and 
to supply funds for additional expansion as it becomes necessary.” 
A further paragraph reads: “By buying the Montana Power Co. pre- 
ferred stock you can accumulate savings that will increase your pros- 
perity, add to the comfort of your home, or provide a fund to edu- 
cate your children.” 

While the evidence is meager as to the number of Montanans who 
have invested their funds in the above-named and other securities, 
and also as to the magnitude of such investment, it is fair to assume 
that no doubt many did so invest their savings and that obviously 
their money was in turn paid to the licensee company by the said 
Montana Power Co. for the former’s securities and by it invested or 
held for investment in the project here involved. It is common 
knowledge that practically all investment funds do and of necessity 
must come from individual investors and not from the coffers of the 
promoters of the enterprise. 

The granting of or denial of the application here involved affects 
vitally a considerable number of interests in the community : business 
men. desirous of new trade, laborers and mechanics hoping for em- 
ployment, farmers seeking to augment their reduced incomes through 
wages earned on the project, water users of the irrigation project, 
looking for relief from the effects of an inadequate water supply, 
members of the Flathead Indian Tribe looking anxiously forward 
to the day of increased payments from the tribal lands, and investors 
awaiting improvement in economic conditions sufficient to result in 
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increased earnings from the properties underlying their security 
holdings. 

If the conditions prescribed by the Secretary of the Interior be 
now made a part of our determination in this matter, all legal claims 
under the license, which the United States is charged with the duty 
of enforcing, will have been satisfied. Nothing more can be gained 
while much might be lost if we insist upon an impossible perform- 
ance. If the licensee should default in performance of its contract 
and abandon the site, it is clear that there would be no further pay- 
ments to the Indians and no further performance in aiding the de- 
velopment of the irrigation project. So long as the payments to the 
Indian tribe are safeguarded and the supply of power is adequate it 
does not seem that anything would be gained other than the tem- 
porary activity in construction work by compelling the licensee to 
proceed immediately. It seems wholly improbable that any other 
responsible party would come forward with an application for li- 
cense and a guaranty that payments, such as contemplated by this 
license, would be made to the Indians. Substantially, the company 
has agreed, and if it accepts the conditions in this extension will 
agree to care for the power needs of the irrigation project from its 
other sources of power. Since the pumping project is not yet ready, 
and since the company offers to supply power from these other 
sources at the rate provided in the license, no loss to the irrigation 
project can occur by reason of the delay. 

We find it necessary to consider these practical considerations: 
that the payments to the Indians are to proceed substantially as orig- 
inally agreed upon, that claims of the irrigation districts for power 
will be satisfied as originally agreed, and that the project may be 
put on a sound operating basis. 

On the other hand, if completion is immediately forced in accord- 
ance with the terms of the original license, a needless duplication of 
facilities will be created and carried at great and useless expense, or 
the project will be abandoned and all of the benefits counted upon, 
both for the irrigation districts and for the Indians, will be lost. 

Having such practical considerations in mind, we feel fully justi- 
fied in granting and do hereby grant the application of the Rocky 
Mountain Power Co. for an extension of time for completion of the 
first units of the project for 1 year beyond that stipulated in the 
license, upon the conditions named by the Secretary of the Interior 
hereinbefore set out. 

An appropriate order will be entered. 


Grorce Orts SmirH. 
Cravupe L. Draper. 
Frank R. McNincen. 
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Order amending license 


Rocky Mountain Power Company 


(Project No. 5) 


Application of Rocky Mountain Power Co. for extension of time for 
1 year to complete construction of the first units of project No. 5: 

This case having been duly heard and submitted by the parties and 
full investigation of the respective matters having been had, and the 
Commission having on the date hereof made and filed an opinion con- 
taining its conclusions thereon, which opinion is hereby referred to 
and made a part hereof: 

It is ordered that the license for project No. 5 be, and the same is 
hereby, amended to read as follows: 

Art. 6. Subject to the provisions of section 13 of the act the licensee shall 
begin the construction of said project works within 1 year from the date of 
issuance hereof, shall thereafter, in good faith with due diligence, prosecute such 
construction, and shall on or before May 23, 1985, complete the installation of 
three units of not less than 150,000 horsepower aggregate capacity. 

The above amendment which in fact grants an extension of time to 
the applicant of 1 year in which to complete the first three units of the 
project is conditioned upon the following provisions: 

(a) That during the extension period of 1 year granted the licensee, 
the rentals payable to the Indians shall continue at the rate of $1,000 
per calendar month, as provided for in article 30 of the license: Pro- 
wided, That the Indians shall not suffer any loss in the rentals that 
would otherwise accrue to them had no extension of time been granted 
to the company pursuant to its application in which to complete the 
power development. and said power development had been completed 
under the terms of the original license on May 23, 1934. The additional 
compensation that would otherwise accrue to the Indians from and 
after May 23, 1934, which, for purposes hereof, shall be considered as 
the date’on which commercial operations shall begin, shall be added 
to the sums set out in article 30 of the existing license accruing to the 
Indians after the first unit shall have been placed in commercial opera- 
tion, as defined in the license, shall have actually taken place, so that 
the total sum payable to the Indians during the first 20-year period of 
commercial operation shall equal the amount that they would otherwise 
have received up to the end of that period if the construction work of 
the project had progressed and had actually been completed on or 
before May 23, 1934, and commercial operation been effective as of that 
date ; 

(6) That the irrigation project shall be held harmless from any 
increased cost that might arise by reason of expense incurred on behalf 
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of the project in providing additional pumping facilities to raise the 
water for irrigation purposes by reason of the failure of the company 
to complete the power development by May 23, 1934, including addi- 
tional cost of operating such facilities; 

(c) That the company or its parent organization shall furnish elec- 
trical energy at the same rates and to the same extent as provided for 
in the license as though such project development were completed as 
of May 23, 1934. 





IN THE MATTER OF 


COLUMBIA RAILWAY & NAVIGATION COMPANY, 
LICENSEE 


(1) Application for amendment of the license, and (2) Rule to show 
cause why license should not be canceled for failure of licensee to: 
(a) Prosecute construction with due diligence; (b) establish and 
maintain accounts in accordance with the prescribed system; and 
(c) pay past-due annual charges. 


EP-199 
(Decided April 22, 1933) 


Syllabus 


1. The subordination of the interests of private property to the para- 
mount public good is one of the considerations which invests a 
public utility with the character of a public trust to be adminis- 
tered primarily for the social and economic well-being of the com- 
munity at the lowest service rates consistent with a fair return 
on the investment. 

2. Where a licensee is directed by an order of the Commission to 
show cause why its license should not be canceled for failure to 
pay charges as fixed in the license and the licensee, subsequent 
to such order, pays said charges, answering that its failure to 
make said payment theretofore had been due to failure to receive 
a bill from the Commission on account of a change in licensee’s 
mailing address, the Commission holds such answer to be satis- 
factory. 

3. Where a licensee is directed by an order of the Commission to 
show cause why its license should not be canceled for failure to 
establish and maintain its accounts in accordance with the Com- 
mission’s prescribed system of accounts and the licensee answers 
that such failure was due to a misunderstanding of the Commis- 
sion’s requirements and gives the Commission assurance of its 
purpose to conform in the future to the Commission’s accounting 
rules and regulations, the licensee in the meantime having 
brought its accounting into substantial compliance with the pre- 
scribed system, the Commission holds the evidence of such com- 
pliance with the accounting regulations to be a satisfactory 
answer to the show cause order; such finding, however, being 
made for no other purposes, and the Commission expressly reserv- 
ing the right to require the licensee to make additional adjust- 
ments and changes in its accounting system as may be necessary. 

4. The question whether a licensee’s failure to complete the construc- 
tion of a project constitutes a default warranting cancellation of 
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the license is to be determined not alone upon an express provi- 
sion in the license fixing the date for completing construction, 
but upon a consideration of all the facts and circumstances con- 
cerning the retarded construction, the express provision of the 
license, the failure or inability of the Commission, for whatever 
reason, to take action necessary to authorize construction upon 
plans finally approved, and fhe law applicable thereto. 

5. A licensee has met the requirement of a license to prosecute con- 
struction work “in good faith” when it has acted with honesty 
of purpose and intention and with freedom from deceit or evasion 
in the performance of its duty or obligation under the license; 
and it has satisfied a license requirement to prosecute construc- 
tion work “with due diligence” when it has proceeded with that 
degree and kind of effort which may reasonably be expected of 
one of ordinary prudence in the particular circumstances. 
Hence, the question whether a licensee may be said to have 
acted “in good faith” and “with due diligence” is to be deter- 
mined in the light of the relative facts and circumstances of the 
particular case. 

6. Upon order to show cause why a license should not be canceled for 
failure to prosecute construction “with due diligence” the Com- 
mission will not adjudge the licensee to be in default because it 
has failed to comply with an express provision in the license 
fixing the period for the completing of the construction where such 
provision contradicts other provisions of the license requiring 
the licensee to submit revised plans for the Commission’s ap- 
proval before proceeding with construction, the licensee having 
submitted the required revised plans and the Commission having 
the same under consideration; that under such circumstances 
there is, in legal effect, no time period of unqualifiedly author- 
ized construction by which “due diligence” may be tested. 

7. Upon an application for amendment of license the Commission 

"limits its jurisdiction tod the scope of the amendment and regards 
as settled those questions of fact which were necessarily deter- 
mined by a predecessor Commission at the time of the issuance 
of the original license. 

8. Substantial damage to private recreational interests, such as pri- 
vately owned shooting preserves, would not of itself constitute 
a bar to the issuance of an amendment to a license, such damage 
constituting a proper claim for compensation under section 10 (c) 
of the Federal Water Power Act; and the Commission entertains 
serious doubt as to its right under the law to consider damage 
to public or general recreational interests as a valid objection 
to the granting of an amendment to a license. 

9. In determining whether a project is economically feasible the Com- 
mission carefully considers the costs of the power to be generated 
and the available market for such power; and in determining 
that the normal increase in power consumption in the region to 
be served will absorb the power to be produced, the Commission 
properly assumes that the project will be economically con- 
structed and efficiently managed to the end that over a large 
expanse of territory, to the limits of economic transmission, 
power will be available for industry, commerce, agriculture, and 
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the home at rates which will not only encourage consumption by 
potential users resident within such area, but will likewise en- 
courage the location there of new industry, commerce, and 
domestic consumers. 

10. The expression of the Commission’s opinion as to the feasibility of 
an amended project is not to be taken as implying any endorse- 
ment of the securities which’ may be issued by the licensee in 
financing construction. 


McNtincu, CoMMISSIONER : 


Upon a careful review of the voluminous record of evidence, the 
Commission is of the opinion that licensee has made satisfactory 
response to the show cause order, and, further, that the application 
for amendment of license should be granted. In reaching this con- 
clusion the Commission is not unmindful of the inconvenience and 
damage which may result from the taking of private property for 
this public purpose, but private interests must be subordinated to 
the paramount public good. This principle, which justifies devotion 
of private property and public resources such as streams, streets, 
highways, etc., to the public service, is one of the considerations 
which invests a public utility with the character of a public trust to 
be administered primarily for the social and economic well-being of 
the community at the lowest rates consistent with a fair return on 
investment. 

A review of the essential facts of record in this case will make 
clear the issues which are presented by the order to show cause why 
the license should not be canceled and by the pending application for 
amendment of license, 

Pursuant to a preliminary permit theretofore granted, the Colum- 
bia Railway & Navigation Co., on September 10, 1923, filed an appli- 
cation for a major, or standard, license, for a hydroelectric power 
project on the Santee and Cooper Rivers in the State of South 
Carolina. Both of said rivers are navigable waters of the United 
States. The proposed power project includes the building of a 
diversion dam on the Santee River, another dam near Pinopolis, 
a diversion canal from the Santee River to the reservoir in the 
Pinopolis basin formed by the latter dam, with a power house and 
appurtenant works and a tailrace leading into the Cooper River. 
License was issued April 2, 1926, for this project, designated as 
project No. 199. Article 3 of the license provided only for a provi- 
sional approval of the plans submitted. Article 7 of the license as 
originally issued provided that— 
before proceeding with the construction of the said diversion dam and canal, 
the licensee shall prepare and submit for the approval of the Commission, the 


Chief of Engineers, and the Secretary of War, new plans for the diversion dam 
and for the canal control gates * * *. 
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Article 8 of said license carried a similar requirement that, before 
proceeding with the construction of the power house and dam at 
Pinopolis— 


the licensee shall prepare and submit for the approval of the Commission, the 
Chief of Engineers and the Secretary of War, new plans for such power house 
and dam * * *, 

Notwithstanding these provisions of the license, clearly investing 
the project plans with a provisional character and requiring licensee 
to make further studies and submit new plans, plainly anticipating 
their subsequent modification as to major features, the license, in 
accordance with section 13 of the Federal Water Power Act, requir- 
ing the fixing of the construction period, set December 31, 1928, as 
the date for the completion of the intial installation of the construc- 
tion. 

Among other important requirements in the license was one, 
approved by the War Department, that there should be wasted past 
the Santee River dam 500 cubic feet per second, in lieu of a wastage 
of 4,120 cubic feet per second, which had been originally proposed 
by the War Department. 

On November 24, 1926, the licensee applied for an amendment of 
the license extending the time for the beginning and the completion of 
construction. Acting upon this application for amendment, the 
Commission, on January 13, 1927, extended to December 31, 1928, 
the time for beginning construction and to December 31, 1930, the 
time for the completion of the initial installation and recited as 
reason therefor, “said extension being desired by the licensee to com- 
plete studies of a combined development within the watershed”, and 
provided in said amendment that the licensee should submit monthly 
reports of progress in the preparation of the final plans and that 
said plans should be submitted for approval not later than July 1, 
1928. The revised plans were filed with the Commission on June 
25, 1928. 

On August 21, 1929, the Chief of Engineers recommended to the 
Commission that the revised plans thus submitted by licensee, in 
accordance with the requirement of the license, as amended, be not 
approved, but that the licensee be required to waste down the Santee 
River not less than 4,000 cubic feet per second, a requirement which, 
as previously stated, had been originally proposed by the War De- 
partment but later modified by the War Department in approving a 
500 cubic feet per second wastage. Seven months later, however, on 
March 10, 1930, the Chief of Engineers recommended approval of 
the revised plans which carried provision for a wastage of only 500 
cubic feet per second past the Santee dam, as originally proposed 
and approved. 

















































































82 FEDERAL POWER COMMISSION 


Normally, the Commission would have soon thereafter considered 
and acted upon the proposed license amendment carrying the revised 
plans, but it appears, that at that time, action upon matters of major 
importance before the Commission was temporarily suspended be- 
cause of proposed legislation then before Congress making provision 
for the reorganization of the Commission. By the Act of June 23, 
1930, (46 Stat. 797), reorganization of the Federal Power Commission 
was authorized, but reorganization was not effected until December 
22, 1930. Thereafter, on account of protests against the project by 
property owners in the area affected, the Commission decided that a 
public hearing should be held before final action was taken, but such 
hearing was postponed from time to time for the convenience of pro- 
testants who desired to be heard in person’ and through counsel. In 
the meantime, the licensee applied for a further extension of time 
for completing construction of the project and renewed its request 
for approval of the revised plans. 

The Commission issued an order directing the licensee to show 
cause why the license should not be canceled for failure to: 

(a) Prosecute construction of the project works with due diligence 
in accordance with the terms and conditions of the license, the Fed- 
eral Water Power Act, and regulations thereunder ; 

(6) Establish and maintain accounts, showing cost of construction 
of said project works in accordance with the Commission’s prescribed 
system of accounting; 

(c) Pay the charges agreed to in said license and now in default 
in the sum of $400. 

Upon this show-cause order and the pending application for 
amendment of license, the hearing was had. 

The licensee submitted evidence, corroborated by statement from 
the Commission’s accounting department, that licensee had paid, since 
the issuance of the show-cause order, all past-due charges, and the 
Commission so finds. Licensee contended that default in payment 
theretofore had been due to failure to receive bill from the Commis- 
sion, on account of licensee having changed its mail address. 

Licensee admitted that at the time of the issuance of the show-cause 
order it had not established and maintained its accounts in complete 
accordance with the Commission’s prescribed system of accounts, 
alleging its failure in this respect to be due to misunderstanding of 
the Commission’s requirements. From testimony by licensee, cor- 
roborated by the Chief Accountant of the Commission, it satisfac- 
torily appeared to the Commission that the licensee had brought its 
accounting into substantial compliance with the prescribed system. 
The licensee further gave the Commission assurance that it’ will 
promptly conform to all accounting rules and regulations to the com- 
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plete satisfaction of the Commission. The Commission finds the 
evidence of compliance with the accounting requirements a satisfac- 
tory answer to the show-cause order, but in so ruling the Commission 
makes no finding for other purposes and expressly reserves the right 
to require the licensee to make such additional adjustments and 
changes in its accounting system as may be necessary, in the judg- 
ment of the Commission, to bring the same into strict conformity to 
the Commission’s accounting rules and regulations. 

Having found that the licensee has made satisfactory answer to 
paragraphs (4) and (c) of the show-cause order, relating to account- 
ing and the payment of the annual charges, there remain for consid- 
eration the following questions, the first arising upon the show-cause 
order under paragraph (a@) and the second upon the application for 
amendment of license: 

(1) Whether the licensee has failed to prosecute construction of 
the project works in good faith and with due diligence. 

(2) Whether the revised plans, which form the substance of the 
application for amendment, should be approved and, if so, what 
further extension of time for completion of construction should now 
be granted. 

1. The time limit, December 31, 1930, for completion of the initial 
installation having expired and licensee having admitted that this 
construction has not been completed, the question presented is: 
Whether licensee’s failure to complete constructien constitutes such 
a default as warrants cancellation of the license. Such a question of 
default is not to be determined by reference to the calendar alone, 
but consideration must be given to the facts surrounding the retarded 
construction, the express provisions of the license, the failure or 
inability of the Commission, for whatever reason, to take action 
necessary to authorize construction upon plans finally approved, and 
the law applicable thereto. 

Article 6 of the license required that the construction work be 
prosecuted “in good faith and with due diligence.” The term, “good 
faith”, imports honesty of purpose and intention, freedom from de- 
ceit or evasion, in performance of a duty or obligation. “Due dili- 
gence” is that degree and kind of effort which may be reasonably ex- 
pected of one of ordinary prudence in the particular circumstances. 
Obviously, there can be no inflexible rule nor fixed measure of the 
quantum of diligence which, under all circumstances, meet the re- 
quirements of due diligence. What might properly be held to be due 
diligence in one case might not at all meet such requirement under a 
different state of facts, for due diligence is a mixed question of law 
and fact. See: 


Brewster v. Lanyon Zine Co., 140 Fed. 801; 
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Hendricks v. Western Union Telegraph Co., 126 N. C. 304, 35 S. E. 
543; and 

People v. Johnson, 110 Pac. 965. 

Hence the question whether the licensee may be said to have acted 
in good faith and with due diligence is to be determined in the light 
of the relative facts and circumstances of this particular case. 

What are the facts upon which the Commission must now resolve 
this question in the instant case? 

The uncontradicted evidence shows that construction was com- 
menced on this project in December 1928 just prior to the time fixed 
by the license for beginning such construction, and that for some 
months thereafter preliminary construction work was carried on. 
Active construction efforts were then discontinued and licensee made 
no attempt at construction of any of the major features of either the 
original or enlarged project, awaiting the Commission’s necessary ap- 
proval of the revised plans. The original license, as has been pointed 
out, involved only provisional plans and required the licensee to sub- 
mit revised plans for the Commission’s approval. And the license ex- 
pressly provided that licensee should make no substantial change in 
the plans as provisionally approved nor do any construction pursuant 
to any such proposed changes in plans without first submitting such 
proposed changes to and receiving the approval of the Commission. 

The revised plans involved substantial changes in the design of the 
project. The proposed Santee Dam was to be moved downstream 
about 6 miles from Ferguson to Wilson’s Landing, increasing the 
surface area of the pool from 22,000 to about 74,500 acres; the diver- 
sion canal from the Santee River was to be greatly changed, elimi- 
nating the hazard of possible loss and damage through seepage and 
breaking of the retaining wall; the Pinopolis basin was to be in- 
creased so that the total storage capacity of the two reservoirs would 
be 1,254,000 acre-feet instead of 574,000 acre-feet, as originally pro- 
posed, and the installed capacity increased from 122,000 horsepower 
to about 200,000 horsepower; the elevation of the pools was to be in- 
creased to 75 feet above sea level, instead of an initial elevation of 
35 feet and an ultimate elevation of 65 feet. These changes involved 
an estimated increase in the output of firm power from 292,000,000 
kilowatt-hours to 438,000,000 kilowatt-hours. The estimated cost of 
the original project was $20,000,000, and the cost of the revised or 
enlarged project was estimated at $34,000,000, both of these estimates, 
however, being made upon the then prevailing high construction 
costs, and the enlarged project could undoubtedly be built now for 
substantially less than the former cost estimate. 

As affecting navigation, the revised plans eliminated the lock in 
the diversion canal at Ferguson and provided a wider and deeper 
channel throughout the storage basin and increase the Santee basin 
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from 12 miles to approximately 30 miles, thus adding substantial 
mileage to the slack water channel-. 

From the foregoing recital of some of the principal features of the 
revised plans, as compared with the original plans which were provi- 
sionally approved, it is evident that a materially different project was 
proposed by the revised plans which the Commission finds to be 
better adapted to a more comprehensive use of the water resources 
and for the improvement and development of navigation and also to 
provide a more efficient, dependable, and economic development of 
hydroelectric power. And by reason of the material alterations of 
the project, as contemplated by the revised plans, it is clear that the 
licensee would not have been able to complete construction as required 
by the original license without violating those other provisions of the 
license requiring the presentation of the revised plans. Had the li- 
censee prosecuted its construction work with reference to the major 
features comprised in the original plans it would have done so in 
violation of articles 7 and 8 of the license, which clearly contemplated 
a revision of the plans. On the other hand, had the licensee prose- 
cuted the construction in accordance with the revised plans for the 
enlarged project, without the approval of the Commission, it would 
have done so in violation of the law and of the terms of the license, 
both of which forbid such construction except upon plans approved 
by the Commission. Thus, compliance with one article of the license 
would have involved substantial violation of another article of the 
license or a violation of the law. 

Under such inconsistent and conflicting provisions in the license (the 
one requiring the filing of revised plans and their approval before 
construction could go forward and the other requiring completion of 
construction by a fixed date which expired while such revised plans 
were still pending before the Commission without approval), it would 
be unreasonable to hold licensee in default for failure to go forward 
with construction and especially since the power to relieve against 
such dilemma resided with the Commission and not with the licensee. 
Hence it is clear that at no time since the date the license was granted 
did the licensee have the unqualified approval and authority of the 
Commission to prosecute construction pursuant to specifically ap- 
proved plans, and there is, therefore, no period of time to which the 
test of due diligence is properly applicable. Under all the circum- 
stances, the Commission is of the opinion that the licensee was justified 
in regarding the construction of the project in substantial conformity 
to revised plans as the preference and purpose of the Commission, as 
expressed in the license, and as controlling upon its conduct with ref- 
erence to its prosecution of construction. The record and evidence 
submitted show efforts by licensee to secure the Commission’s approval 
of the revised plans and that licensee advised the Commission on Jan- 
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uary 5, 1931, that it was willing to accept the recommendations of the 
Chief of Engineers calling for still further modifications of the plans, 
all of which indicates the purpose to comply reasonably with its 
obligations under the license. 

In view of the foregoing facts and the law applicable thereto, the 
Commission is of the opinion that licensee has acted in good faith, 
under all the circumstances, and has not been guilty of default in 
compliance with the reasonable interpretation of the license and of the 
Federal Water Power Act, and the Commission therefore holds that 
the licensee has made satisfactory answer to the show-cause order as 
to why the license should not be canceled for failure to prosecute con- 
struction with due diligence; and also having found that satisfactory 
answers have been made by licensee touching the other matters set 
forth in the show-cause order, the said order is hereby dismissed. 

2. The only questions remaining for determination are whether the 
revised plans, which form the substance of the application for amend- 
ment, should be approved, and if so, what extension of time for 
completion of construction should be granted. 

The evidence and argument of the protestants against granting the 
amendment relate partly to the original and partly to the revised 
plans. Upon the application for the amendment of the license the 
Commission limits its consideration to the scope of the amendment and 
regards as res adjudicata those questions which were necessarily deter- 
mined by a predecessor Commission at the time of the issuance of the 
original license. The evidence shows that the construction of the pro- 
posed project in accordance with the revised plans would cause the 
flooding of an additional large acreage of land by the enlarged reser- 
voirs, much of said land being swamp land and some of it farm land. 
In the opinion of the Commission, this fact alone would not warrant 
the disapproval of the project, as compensation for such land damages 
is provided for in section 10 (c) of the Federal Water Power Act. 

The evidence shows that the lowlands bordering on the. Cooper 
River, and, to a lesser extent, lands on the Santee River, are used as 
shooting preserves by private parties and gun clubs which have made 
investments along these rivers for that purpose. The protestants con- 
tend that the increased flow in the Cooper River caused by the opera- 
tion of this project will prevent the alternate flooding and drainage 
of rice fields which serve as feeding grounds for wild fowl, and thus 
impair or destroy the value of such hunting grounds. The evidence 
submitted satisfies the Commission that the enlarged dikes along the 
Cooper River, together with the deepening of the channel by dredging, 
provided for by the amended plans, offer reasonable assurance of the 
proper alternate flooding and drainage of the rice fields in much the 
same manner as now carried on, and that no substantial damage will 
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probably result to the property along this river by reason of the 
increased flow. However, if experience shall prove otherwise and if 
substantial damage to such property should result from the construc- 
tion and operation of the project, those who may be thus damaged 
must be compensated in accordance with the law. 

Protestants also contend that the withdrawal of the major portion 
of the flow of the Santee River, and diverting it ultimately into the 
Cooper River, will produce a similar effect along the Santee. River 
through flooding of the rice fields by salt water from the ocean. Since 
the effect of the enlarged project on the flow of the Santee River will 
be exactly the same as the effect produced by the original project, no 
additional or different diversion from the Santee River being provided 
for under the revised plans as against that under the original plans, 
the objection of those interested along the Santee River must be 
disregarded. 

It is to be noted that the protests of those owning or using the duck- 
shooting grounds relate to private and restricted use, as distinguished 
from public or general recreational interests. Even if the facts were 
otherwise and substantial damage to public recreational uses would 
ensue, the Commission entertains serious doubt as to its right, under 
the law, to consider this as a valid objection to the granting of the 
amendment, since, to use the language of the Attorney General in an 
opinion involving public recreational uses: 


* * * To construe the statute (the Federal Water Power Act) to allow 


the Commission to take such matters (aesthetic, recreational, scenic, or like 
considerations) into consideration would raise very graye doubt as to its 
validity. Cumberland Hydroelectric Power Co. case, Tenth Annual Report, 
Federal Power Commission, p. 146. 

The substantial increase in the cost of and output of the project 
contemplated by the amendment makes relevant the questions as to 
the economic feasibility of the proposed plan and the available 
market for the power. The evidence before the Commission, includ- 
ing the results of careful engineering surveys, of the costs of the 
power to be generated, and of the available markets for such power, 
establishes to the satisfaction of the Commission that it is not unrea- 
sonable to expect that the normal increase in power consumption in 
the region to be served will absorb the power to be produced. Thus, 
assuming, as we have a right to assume, that this project will be eco- 
nomically constructed and efficiently managed, to the end that over a 
wide expanse of territory, to the limits of economic transmission, power 
will be available for industry, commerce, agriculture, and the home 
at rates which will not only encourage consumption by potential 
users now within such area, but will likewise encourage the location 
there of new industry, commerce, and domestic consumers. The 
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amended plans are also justified by provisions for the better use and 
more complete conservation and development of the water resources 
of the region affected. 

This expression of the Commission’s opinion as to the feasibility 
of the amended project is not to be taken as implying any endorse- 
ment of the securities which may be issued by the licensee in financ- 
ing construction. 

In case the amendment to the license is granted, the licensee has 
petitioned for an extension of the time for completion of the initial 
installation to December 31, 1937, but, after careful consideration of 
the matter, the Commission is of the opinion that an extension of 
time to December 31, 1936, will afford licensee reasonable and ample 
time within which to do the necessary financing and construction 
work. Therefore, the Commission grants the application for amend- 
ment and extends the time for completion of the initial installation 
to December 31, 1936. 

Reference is made to the findings and order of the Commission in 
this matter, of even date herewith, setting forth in detail the ap- 
proval of the plans, together with the conditions and requirements 
of such amended license. 

Grorce Orts SMITH. 
Frank R. McNrncu. 
Ciaupe L. Draper. 


Order approving revised plans 
Columbia Railway & Navigation Company 
(Project No. 199) 


Whereas, on April 2, 1926, a license was issued to Columbia Railway 
& Navigation Co. for a proposed power development on the Santee and 
Cooper Rivers in South Carolina, designated in the Commission’s 
files as project No. 199, which license, as amended February 14, 1927, 
required construction to begin on or before December 31, 1928, and to 
be completed on or before December 31, 1930; and 

Whereas, construction of said project works was started prior to 
December 31, 1928, as required by said license, as amended; and 

Whereas, articles 6, 7, and 8 of said license, as amended February 
14, 1927, required the licensee to submit on or before July 1, 1928, 
new and revised plans for certain of the project works authorized by 
said license, and that said new and revised plans be approved by the 
Chief of Engineers of the War Department, the Secretary of War, 
and the Commission before construction of said project works; and 

Whereas, pursuant to the provisions of articles 6, 7, and 8 of said 
license, the licensee on June 25, 1928, within the time specified in said 
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license, submitted revised plans, which plans were referred to the Chief 
of Engineers, War Department, on June 29, 1928; and 

Whereas, the Chief of Engineers, War Department, by letter dated 
March 10, 1930, submitted to the Federal Power Commission the 
following recommendations: 

(a) That the license be amended to agree with the revised project 
as shown on the plans referred to this office by the Commission on 
June 29, 1928; 

(6) That the time for completing the project be extended for a 
period not exceeding 2 years; 

(c) That the request of the licensee to postpone the construction 
of the Pinopolis locks be denied ; 

(d) That article 19 be revised to read as follows: 

That until such time as the United States improves the Santee River 
in the interest of navigation the licensee shall so operate its project. 
works as to permit a continuous discharge below its diversion dam at 
Wilson Landing of not less than 500 cubic feet per second. That after 
the improvement of the river by the United States the licensee shall 
release such additional quantities of water as, in the opinion of the 
Chief of Engineers and Secretary of War, are necessary to insure 
the proper operation of the navigation facilities provided by the 
United States. 

(e) That the licensee shall so operate its project works that the 
velocity of the current in the diversion canal and tailrace shall not 
be over 3 miles per hour; and 

Whereas, under the revised plans the licensee proposes to increase 
the head, storage capacity, installed capacity, and the power capacity 
of the project, thus affording a more complete utilization of the water- 
power resources of the region; and 

Whereas, public notice has been given by advertising, in accordance 
with section 6 of the Federal Water Power Act, of the pendency of 
the licensee’s application for approval of the revised plans submitted 
June 25, 1928, and persons claiming interest in said revised plans have 
submitted protests, and all of said persons have been afforded full 
opportunity to be heard at public hearings before the Commission on 
September 28, 29, and 30, and October 5, 1932; 

Now, therefore, the Commission, having considered all matters per- 
tinent to said application for approval of revised plans, together with 
protests received and evidence taken at the public hearings heretofore 
mentioned, finds: 

That approval of the revised plans for project No. 199 submitted 
by the licensee, Columbia Railway & Navigation Co., on June 25,° 
1928, and amendment of the license to postpone the date for complet- 
ing construction and to include the conditions recommended by the 
1693—10——-8 
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Chief of Engineers for the protection of navigation, are desirable and 
justified in the public interest, as more fully appears in the Com- 
mission’s opinion in this matter of even date herewith; and 

It is ordered: 

(a) That the revised plans for project No. 199 submitted by said 
licensee on June 25, 1928, as modified by paragraph “d” herein and 
the elimination of a notation on sheet 7, exhibit L, providing for 
postponement of construction of the Pinopolis locks, be, and they are 
hereby, approved ; 

(6) That said license for project No. 199 be amended to provide 
for completion of construction on or before December 31, 1936; 

(c) That article 19 of said license for project No. 199 be amended to 
read as follows: 

That until such time as the United States improves the Santee 
River in the interest of navigation, the licensee shall so operate its 
project works as to permit a continuous discharge below its diversion 
dam at Wilson Landing of not less than 500 cubic feet per second. 
That after the improvement of the river by the United States the 
licensee shall release such additional quantities of water as, in the 
opinion of the Chief of Engineers and Secretary of War, are neces- 
sary to insure the proper operation of the navigation facilities pro- 
vided by the United States. That the licensee shall so operate its 
project works that the velocity of the current in the diversion canal 
and tailrace shall not be over 3 miles per hour. 

(d) That article 4 of the Jicense be amended by adding the pro- 
vision that when and if the Commission shall deem it necessary, the 
licensee shall make further investigations for foundations for struc- 
tures and shall make such changes and revisions in the project plans 
as the Commission may deem advisable for the safety of said project 
structures. 

(e) That article 27 of said license be amended so as to increase the 
power capacity of the project, as stipulated therein, from 20,000 
horsepower to 57,888 horsepower. 

(f) That all articles of the license, including articles 2, 6, 7, 8, 18, 
19, 20, and 27, be amended where necessary to conform to the revised 
plans and changes herein authorized and that an instrument evidencing 
this action be issued. 

































IN THE MATTER OF 
CHELAN ELECTRIC COMPANY, LICENSEE 


Determination of Actual Legitimate Original Cost of Project No. 637, 
Washington, as of December 31, 1929 


EP-—637 
(Decided June 28, 1933) 


Syllabus 


The actual original legitimate cost of a federally licensed project may 
include charges for taxes and interest for a preliminary period 
prior to the commencement of actual physical construction as 
necessary for the purchase and acquisition of land and the ac- 
complishment of preliminary investigations, surveys, plans, and 
designs. 

. In this case, considering the necessity of making extensive surveys 
and engineering studies and acquiring a large number of parcels 
of land widely scattered, the maximum period of 3 years is rea- 
sonably allowed during which charges for taxes and interest may 

inal be made to the net investment. 

. Upon the supposition that the expenditures for land purchases and 

pro- engineering investigations would be fairly evenly allocated to the 

| 36 months of the preliminary period in which charges for taxes and 
the interest are allowable, an equivalent allowance for accrued in- 
terest would be interest for 144 years, figured on the total expendi- 

lans tures prior to January 1, 1926. 

yject . September 15, 1927, the date of the completion of unit no. 1, is 

found and determined to represent, for the purpose of computing 

‘ius the taxes and interest properly chargeable to the actual legiti- 

. mate original cost, the end of the construction period when the 

),000 project works then completed became available for service. 

. August 1, 1928, is found and determined to represent, for the purpose 

, 18, of computing the taxes and interest properly chargeable to the 

ised actual legitimate original cost, the end of the construction period 
for unit no. 2 and when it became available for service. 

. The theory that a proportion of the initial investment should be 
carried in suspense after the completion of the first unit until 
other projected units are constructed, permitting interest and taxes 
to run on such “unused capacity”, is rejected as not in conformity 
with the Federal Water Power Act and as unsound in principle. 

Upon the basis of the average cost of money to the parent company 
during the period of construction of this project, which was 
financed by advances from the parent company, 6 percent is de- 
termined to be a reasonable charge for interest. 

. Compounding of interest is not allowed in the determination of the 
original legitimate cost. 
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John F. MacLane for the licensee. 
Norman L. Meyers for the Commission. 


SMITH, COMMISSIONER : 
HISTORY OF PROJECT 


This project is located on the Chelan River near the outlet of 
Chelan Lake in the State of Washington. An application for license, 
dated August 20, 1925, was filed August 25 with the Federal Power 
Commission; granted on March 26, 1926; accepted by. the company 
on April 17; and issued May 8, 1926, for a period of 50 years. 

Federal jurisdiction over this project is predicated upon the 439.02 
acres of publicly owned lands included in the project area along the 
shores of the 50-mile length of Lake Chelan, much of which is within 
the Chelan National Forest. 

The Chelan Electric Co. had been organized in 1906 as an agency 
of the Great Northern Railway Co. in connection with a projected 
electrification program. Surveys were made, lands and water rights 
purchased, and other engineering investigations prosecuted, all at 
the expense of the railroad company, which made the necessary ad- 
vances of cash on behalf of the Chelan Electric Co. As an agency of 
the railroad, the Chelan Electric Co. held these lands for nearly 20 
years. 

In 1922 the Washington Water Power Co., an operating public 
utility, became interested in the project, and its officials were given 
access to the maps and engineering records in the possession of the 
railroad. On October 6, 1922, at a conference of officials of the two 
companies, the Great Northern Railway Co. and the Washington 
Water Power Co., an outline memorandum was drawn up for the 
future purchase of the stock of Chelan Electric Co. 

Immediately following this conference the Washington Water 
Power Co. took up the development plans, which up to this time had 
been made by the Great Northern engineers, and continued the en- 
gineering studies at the expense of the power company contemplating 
purchase. The acquisition of lands for the Chelan Electric Co. by 
the Great Northern employees also continued, but on a limited scale, 
until 1925, during which year the expenditures by the Great Northern 
in behalf of the Chelan Electric Co. amounted to 40 percent of the 
total outlay. 

On August 18, 1925, on terms essentially those of the 1922 memo- 
randum, control of the Chelan Electric Co. was acquired by the Wash- 
ington Water Power Co. through a contract to purchase its stock. 
Two days later the Chelan Electric Co. applied for the Federal license. 

The engineering work conducted up to and including the year 1925 
made possible the expeditious prosecution of the project in three par- 
ticulars—the preparation of the application for license with its ex- 
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hibits of detailed plans and specifications, begun in April 1925 and 
completed for filing in August; the actual commencement of con- 
struction work in about 5 months following the transfer of control to 
the Washington Water Power Co., even before the granting of the 
license ; and the pushing of the work to completion without interrup- 
tion. Thus, in December 1925 a contractor was employed to proceed 
with the initial construction work, which actually began on or before 
January 1, 1926, and the first unit of the large Chelan project com- 
menced commercial operation on September 15, 1927, and the second 
unit on August 1, 1928. 

As planned the ultimate development of the Chelan project will 
include five 24,000-kilowatt units, of which two have been installed 
and two others are authorized by the terms of the amended license, 
provision, however, being also made for the fifth unit in the power- 
house and switching station. 


RECORD OF THE ACCOUNTING CASE 





The licensee’s statement of cost was filed April 29, 1930; the accounts 
were audited by Harry Osman, the Commission’s examiner, and the 
preliminary accounting report submitted June 6, 1932; and the 
licensee’s protest was filed September 29, 1932. The public hearing, 
requested by the licensee, was held April 4 and 6, 1933, and briefs filed 
by counsel for licensee and the.Commission May 6 and May 20, 
respectively. 

The licensee claimed as actual legitimate original cost, as of Decem- 
ber 31, 1929, the sum of $11.067,055.53. Of this amount, the examiner 
recommended for allowance items of cost in the licensee’s statement 
totaling $9,020,495.22. Payments of all these items were adequately 
supported by voucher or contract, and all contracts, including that for 
the contractor’s fee, plainly were made at arm’s length. 

Comment may not be amiss to the effect that the Commission has 
encountered in its review of this case some approach to the ideal 
accounting conditions contemplated as one of the chief purposes of 
public regulation of utility corporations. The accounting report for 
this project thus shows a gratifying freedom from those troublesome 
items involving allocation of overhead, both for services and expenses. 
This condition has greatly simplified both the preliminary examina- 
tion of the capital accounts and the Commission’s determination of 
the actual legitimate cost of the project. 

In far too many of the cases before the Commission a large part of 
the consideration has been necessarily given to intercompany transac- 
tions, including agreements or contracts for services rendered, the par- 
ties to which are closely affiliated by common ownership or control. 
Whatever may have been the purpose of these corporate duplications 
and complications in financial set-up, the result is always the same; 
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they render difficult any clear understanding and satisfactory deter- 
mination of the facts or of the equities based thereon, whether desired 
by an investor in his own protection or by a regulatory agency in 
behalf of the consumer. These intricate corporate relationships thus 
effectively defeat the proper purposes of public accounting in the 
interest of all parties concerned. 

This difficulty, necessarily experienced in hunting down and inter- 
preting the facts, results in a residue of uncertainty, even after the 
Commission has devoted all the time and thought practicable to the 
problem; and that uncertainty works to the disadvantage of both the 
public and the utility corporation. The holding company too often has 
created an atmosphere of suspicion which has sapped the financial 
health of its operating affiliates. 

Of the items listed by the examiner for questioning or disallowance, 
two, amounting to $7,958.30, are conceded by the licensee as represent- 
ing purchases of nonproject lands. The remaining items, totaling 
$2,038,602.01, present the issues for Commission determination, with 
the result set forth in the accompanying order. These items chiefly 
refer to taxes and interest upon prelicense costs. 

The greater part of the interest now claimed by the licensee in its 
prelicense costs is figured as accrued on the initial expenditures made 
by the Great Northern Railway Co. prior to September 3, 1907, and 
for which the railway company was in turn paid in stock of the Chelan 
Electric Co. This interest item, as later computed by the licensee, was 
never claimed by the Great Northern Railway Co., and the Chelan 
Electric Co. neither earned nor paid any dividends in the years its 
stock was owned by the railway company. Moreover, it was only in 
June 1930—nearly 5 years after the transfer of the Chelan Electric 
Co., 4 years after the issuance of the license, and, indeed, some 2 years 
after a holding company, the American Power & Light Co., acquired 
control of the Washington Water Power Co.—that this interest charge 
of $525,540.41 was entered on the books of the licensee, a month or 
more after it had submitted its statement of cost. 

The theory of this entry of more than half a million dollars was, 
in the words of counsel for the licensee, the measure of sacrifice 
involved in the tying up of earning power over that period of nearly 
20 years; yet, as shown by the testimony, this item was not one of 
entry when the ownership of the Chelan Electric Co. passed to the 
Washington Water Power Co. and was not a factor in the price paid, 
so that no benefit accrued to the railway company making that 
sacrifice. In fact, such a delayed entry suggests a “write-up” with 
the purpose to benefit later owners rather than to repay carrying 
costs to original investors. 

The other chief item for interest was computed on advances to the 
Chelan Electric Co. made by the Great Northern Railway Co, after 
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September 3, 1907, but again this interest item of $326,627.23 was not 
currently charged against the Chelan Electric Co., the charge for 
accrued interest appearing on the railway company’s books only in 
April 1926, some 8 months after its agreement to sell to the Wash- 
ington Water Power Co. and just prior to the actual turn-over to 
the power company. 





ISSUES INVOLVED IN QUESTIONED ITEMS 


The basic issue is the period during which interest and taxes are 
to be charged to capital account. The dates both of beginning and 
of ending of this period are in question. 

The date used by the Commission’s examiner as the beginning date 
of the actual physical construction of the project works is January 1, 
1926. At that time the contractor had actually commenced the pre- 
liminary construction, even though the license was not issued until 
the following May. 

Counsel for licensee, in proposing a much earlier date for the 
beginning of this period during which interest on expenditures 
should be allowed, claims as the controlling consideration a con- 
tinuity of preliminary investigation and land acquisition from Sep- 
tember 3, 1907. In the brief for the licensee counsel quoted from 
Commission decision, /n the matter of Alabama Power Company, ante, 
page 25, P. U. R., 19382-D, 345, 362, wherein it is contended by 
counsel that a broader meaning was given to the period of construction 
in that allowance was made for preliminary investigations and acqui- 
sition of necessary lands, in both of which there had been the exercise 
of due diligence. However, as was also suggested by counsel, “each 
case must depend upon its own facts and circumstances.” 

From the review of the record, which is complete, there appears 
no necessity for extending the preliminary work over two decades, 
but it is evident that some considerable time prior to the commence- 
ment of actual construction would be required for the making of 
the necessary surveys preliminary to the acquisition of lands, the 
assembling of these lands by obtaining clear title or easement, and 
the completion of engineering investigations. 

It is determined, therefore, that for this project the maximum 
period of 3 years can be added to the period of actual construction 
under contract and allowed as reasonably necessary for the prelimi- 
nary work, absolutely essential if wasteful expenditures and delays 
were to be avoided in the subsequent development. On the suppo- 
sition that the expenditures for land purchases and engineering in- 
vestigations would be fairly evenly allocated to the 36 months of this 
preliminary period, the equivalent allowance for accrued interest 
would be 114 years, figured on the total expenditures prior to Janu- 
ary 1, 1926, as allowed herein. 
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Similarly, taxes calculated for the 114 years would properly accrue 
in this preliminary period, 

The charge for repairs and maintenance, $10,696.50, as well as the 
credit for rentals, $33,163.80, have been disallowed, inasmuch as the 
Commission has decided that charges for taxes and interest on the 
cost of the lands do not accrue to the project for the period of time 
prior to that reasonably necessary, sufficient, and adequate for the 
acquisition of the lands and the completion of preliminary engineer- 
ing work. Thus the licensee should seek recoupment for all charges 
in such period from the rentals, and such rentals should not have 
been deducted from the cost of the lands. 

The closing date for the construction period is also in question, 
as determining the amount of interest and taxes properly chargeable 
to capital account. This issue is complicated by the undisputed fact 
that the first and second units of the power plant were completed at 
different dates—September 15, 1927, and August 1, 1928, respectively. 
The license specified the completion of “such parts” of the project 
works “as are necessary for the generation and delivery of 25,000 
horsepower of electric energy on or before November 1, 1928”, and 
this requirement was fully met. 

The original contention of the licensee was that the carrying 
charges for the entire project works should not become a burden on 
the operating revenues of the one unit at the time it was put into 
commercial operation, but, rather, that a proportion of the initial 
investment should, in effect, be carried in suspense until the remain- 
ing units went into operation, and that interest should be allowed 
on that amount until the coming into service of the unit to which that 
portion of the initial investment is theoretically attached or until 
the licensee adjusted its estimates. The licensee, therefore, originally 
claimed interest over periods of time after the first unit came into 
operation, roughly, for four-fifths of the project costs, on the ground 
that four units were not yet installed, even though one of these is not 
yet authorized under the license. 

This claim is obviously exaggerated in fact and wrong in principle, 
Under: the plans for this project the complete dam was essential, 
regardless of the time when generator units are to be successively 
placed into use. Otherwise the allocation of carrying charges for 
construction costs to the two units even yet unbuilt and the one as 
yet unauthorized might continue indefinitely. Indeed, this fault in 
theory is acknowledged in the brief for the licensee. 

The later proposal is an allocation of construction expenditures, 
equally between the two constructed units, so “that interest on half 
the expenditures shall cease at the time of completion of the first 
unit and shall continue on the remaining half of the expenditures 
to the completion of the second unit. Similar allocations should be 
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made of taxes.” This “capacity allocation” when a plant is com- 
pleted in successive stages is advocated by counsel for licensee as 
equitable to both company and public and in accord with economic 
requirements. 

However, holding in suspense any part of the cost of construction 
common and essential to each and every unit of the generating plant 
fails to conform to the provisions of the Federal Water Power Act 
and the system of accounts prescribed under that law. Moreover, 
the same result is reached if the plea is heard for equity between 
company and public and for sound economics. The principle of 
allowing interest and taxes to be charged to capital account during 
the construction period rests upon the premise that there is no oper- 
ating income available with which to meet these necessary charges 
incident to construction. Once that construction has been completed 
to the point of commencing operation, capitalization of interest and 
taxes upon the investment then made should cease, so far as it is 
essential to the operating unit or units. The fact of inadequacy of 
operating revenues from part capacity cannot control—first, because 
the Federal Water Power Act does not guarantee a return on the 
investment in a project, although every precaution possible is taken 
to require conservative planning and reasonable expenditure by the 
licensee; and, second, because it is taken for granted that complete 
installation is delayed with the sole purpose of adjustment to ex- 
pected demand, in the interest of economies in both operating 
expenses and fixed charges. It is wise foresight to avoid unneeded 
capacity, but whether operating losses are traceable to insufficient 
capacity or to idle installation, any deficit resulting therefrom can- 
not properly be capitalized as a construction cost. 

In the valuation of railroads a similar problem has arisen. In 
Winston-Salem Southbound Railway Company, 84 I. C. C. 581, 583 
(1925), in determining the capital investment of the railroad, the 
carrier alleged that it suffered continuous loss in operation for a 
period of 5 years, and that it was not until the sixth year of its opera- 
tion that it earned the interest on its bonds. It proposed to include 
the losses for the 5 years as a cost of development. The railroad had 
built in advance of its needs beyond economic use, although, as in the 
Chelan power project, it was essential that the major portion of the 
investment be made, no matter how many units, or trains, could oper- 
ate in the early years. Recognizing the deficits in the early years as 
“losses”, the railroad proposed to capitalize such losses to permit a 
fair return on the project. 

The Interstate Commerce Commission, however, based its adverse 
decision on the ruling of the Supreme Court in Galveston Electric 
Co. v. Galveston, 258 U. S. 388, 395 (1921). In that case, involving 
the rate base for a power utility, the Court refused to allow the 
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capitalization of net deficits in operation in the early years when the 
company’s projects could not be run except with a deficit. The Court 
said: 


The fact that a utility may reach financial success only in time or not at all 
is a reason for allowing a liberal return on the money invested in the enterprise ; 
but it does not make past losses an,element to be considered in deciding what 
the base value is and whether the rate is confiscatory. A company which has 
failed to secure from year to year sufficient earnings to keep the investment 
unimpaired and to pay a fair return, whether its failure was the result of 
imprudence in engaging in the enterprise, or of errors in management, or of 
omission to exact proper prices for its output, cannot erect out of past deficits 
a legal basis for helding confiscatory for the future, rates which would, on the 
basis of present reproduction value, otherwise be compensatory. 


The specific exclusion, in section 14 of the Federal Water Power 
Act, of going value—based on early losses—from the determination 
of net investment at the time of possible taking over of a project on 
expiration of license would appear to preclude this Commission from 
exercising any legislative function in allowing early operating losses 
as costs of development, however deserved such allowance might seem 
in particular instances. 

The period in which interest and taxes may be allowed having 
been determined, the only issue remaining concerns the reasonable 
rate of interest on the advances made to the Chelan Electric Co. dur- 
ing construction. An exhibit submitted by the licensee tabulated the 
cost of financing by the Washington Water Power Co. over the period 
of 8 years ended December 31, 1928, although none of this financing 
was specifically connected with defraying construction costs of the 
Chelan project. Items in this tabulation included security issues 
ranging from general mortgage bonds bearing interest at 414 percent 
to common stock carrying normal dividends of 8 percent. The 
weighted average of these “costs of money” was slightly over 61% 
percent, which is the rate of interest set up by the licensee on the 
advances made to it by its parent company. 

The only question raised as to the relevancy of items in this tabu- 
lation concerns the dividend rate of common stock and the similar 
rate of 8 percent assumed upon the company’s own surplus funds 
available for use of its subsidiary. The licensee’s contention is that 
since this rate of 8 percent was allowed at that time as a reasonable 
return upon capital devoted to the public service, a like return should 
be made for the temporary employment of the company’s funds for 
construction advances, or at least should enter into the determination 
of the average rate. 

This plea of the parent company for payment of interest by its 
subsidiary, the licensee company, at a rate higher than what licensee’s 
counsel terms the “normal” interest rate of 6 percent, and used by the 
Interstate Commerce Commission, in effect seeks to set up a permis- 
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sible: dividend rate on common stock, if and when earned, as the 
measure of reasonable return on its loan to its controlled and 100- 
percent-owned subsidiary. Taken in conjunction with the licensee’s 
assertion of inadequate earnings due to “unemployed capital” during 
the period September 15, 1927, to August 1, 1928, any use whatever of a 
common stock dividend rate—payable only if earned—in figuring the 
price to be charged on advances making up that “unempleyed capital” 
appears unwarranted. 

The greater part of the funds obtained by the parent company dur- 
ing this period were from the sale of preferred stock, bonds, and 
notes. If the tabulation is used without including the common-stock 
dividend rate, the “cost of money” is 6 percent. Therefore a reason- 
able charge for interest during construction of this project is deter- 
mined as 6 percent. 

For the reasons set forth in the Commission’s opinion in Jn re; 
Chelan Electric Co., post, page 102, compounding of interest is not 
allowed in the determination of the actual original legitimate cost of 
project No. 637. 

CONCLUSION 


The Commission finds the actual legitimate original cost of this 
project, as of December 31, 1929, to be $9,634,326.57. An order, as of 


this date, will issue directing the total result to be properly entered 
in licensee’s fixed-capital account and its accounts to be kept consist- 
ently therewith hereafter. 
Georce Orts SMITH. 
Hersert J. Drane. 
Criaupe L. Draper. 
Bastz Many. 
Frank R. McNineu. 


Order determining cost 


Chelan Electric Company 
(Project No. 637) 


This matter comes before the Commission for the determination of 
the actual legitimate cost of construction of the above-entitled project 
as of December 31, 1929. 

And the Commission having before it, among other matters of 
record : 

(1) Statement filed by licensee April 29, 1930, claiming such cost in 
the total amount of $11,067,055.53 as of December 31, 1929; 

(2) The preliminary accounting report of the examiner for the Com- 
mission, dated June 6, 1932; 
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(3) Protest to said report, filed by licensee September 29, 1932; 

(4) Transcript of hearing and exhibits before the Commission, 
April 4 and 6, 1933; and 

(5) Briefs by counsel for the respective parties; 

And the Commission being fully advised in the premises, 

Now, therefore, upon full consideration of all of said evidence and 
matters of record before it and for the reasons set forth in the accom- 
panying opinion, the Commission hereby finds and determines: 
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(1) That the actual original legitimate costs of construction, and 


Item 


. Lump sum payments: : 
Total charged to lands and water rights. 


Cost of nonproject land --_- 


Taxes claimed on land to Jan. 1, 1926 __. 
Taxes from Jan. 1, 1923, to Jan. 1 Pe iseccns 
Engineering investigations, 1911-26__._. ___- 


Repairs 


Rentals__- = 
Other lump sum pay ‘ments _ 


Subtotal, item 1_................. 


Labor 


Taxes: 


Total claimed by licensee, 


and maintenance. -_--- 


On lands acquired: 


(a) From Jan. 1, 1926, to Sept. 15, 1927 


On other expenditures: 


(b) From Jan. 1, 1926, to Sept. 15, 1927 
(c) From Sept. 15, 1927, to Aug. 1, 1928__ 


Subtotal, item 15. 


Injuries and damages - - 


On lands acquired: 


(a) From Jan. 1, 1923, to Jan. 1, 1926, at 6 = for half the 


(b) 


time 


On other expenditures: 


(c) 


(d) 


From Jan. 1, 1€23, to Jan. 1, 1924, 


time 


From Jan. 1, 1926, to ‘Sept. 15, 1927 


1926-29 


. Materials, supplies, and permanent 7 equipment. 
. Transportation - ----- eed 


. Temporary construction facilities. > és 
. Rentals for construction equipment-._ 
. Rentals for land, etc. _- 

. Operation of temporary facilities, equipme nt, services, etc _- 
. Electric power for constructioa ; 
Contractor’s fee based on cost of construction work 

. Charges by affiliated concerns not covered by contracts 
Professional services of others than employees of licensee 
Other engineering and superintendence. -__- : 


From Jan. : 1926, to Sept. 15, 1927 


the actual reasonable costs of the lands of said project as of December 
31, 1929, were as shown in the column headed “Amounts allowed” in 
the following table, the items of which are numbered to correspond 
for convenience in reference to the items of such cost claimed by 
licensee, as tabulated on pages 36 to 38 of the preliminary accounting 
report: 





at 6 percent for half the 


, at 6 percent 3____ 


(e) From Sept. 15, 1927, to Aug. 1, 1928, at 6 percent _-___- a 


Subtotal, item 18_____- 




















1 $31,997.27 transferred from item 1 to item 14, 
1 Credit. 


Amounts 


allowed 


ae | 6 teeceee 


$2, 156, 968 


12, 301 


Amounts 
disallowed 





36 aiid 
$7, 958. 30 

60, 164.74 

2 ; = 
131, 997. 27 

10, 406. 50 


2 33, 163. 80 





91. 

45, 50R 

1, 985, 304. 
542, 552. 
60, 576. 


1, 558 


406, 013. 


175, 460. 42 


155, 000 
220, 129 


44, 219. 
1 381, 654. 


9. 58 


7 


58.98 |__ 


725. 03 


21, 064. 
220, 114. 
27, 704. 


| 501, 238, 


49 
87 
68 | 


|. 


3 Includes emergency land purchases, 
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(2) That January 1, 1923, referred to in items 1 and 18 above, is 
found and determined by the Commission to represent, for the purpose 
of computing the taxes and interest properly chargeable to the fixed 
capital of said project, the beginning of the period of time reasonably 
necessary, sufficient, and adequate for the purchase and acquisition of 
lands and the accomplishment of preliminary investigations, surveys, 
plans and designs, and other preliminary work required for the 
development and construction of said project; 

That September 15, 1927, referred to in items 15 and 18 above, is 
found and determined by the Commission to represent, for the purpose 
of computing the taxes and interest properly chargeable to the fixed 
capital of said project, the end of the construction period when the 
project works completed, inclusive of all lands, became available for 
service; and 

That August 1, 1928, referred to in items 15 and 18 above, is found 
and determined by the Commission to represent, for the purpose of 
computing the taxes and interest properly chargeable to the fixed 
capital of said project, the end of the construction period for Unit 
No. 2 and when it became available for service. 

Wherefore, pursuant to such findings and determinations, the 
Commission hereby orders: 

(1) That the licensee establish and maintain control ledger sheets or 
accounts with reference to said project showing a total debit balance 
in its fixed capital accounts beginning with an entry of $9,634,326.57 
as actual legitimate original costs of said project as of December 31, 
1929; 

(2) That said licensee establish and maintain subsidiary ledger 
sheets or accounts or records, showing and substantiating all entries 
in such control account, and classifying the total for fixed capital in 
appropriate detail and in accordance with the Commission’s rules and 
regulations ; 

(3) That licensee comply with this order within 90 days of its 
service. 





IN THE MATTER OF 
CHELAN ELECTRIC COMPANY, LICENSEE 


Determination of the Actual Legitimate Original Cost of Project No. 621, 
Idaho, as of January 31, 1930 


EP-621 
(Decided June 28, 1933) 


Syllabus 


. $245,917.15, representing charges by Electric Bond & Share Co. and 
Phoenix Utility Co., reserved for subsequent hearing. 

. June 1, 1925, determined as the beginning of the “construction pe- 
riod” and controlling the allowance of interest and taxes as cap- 
ital expenditures. 

. November 16, 1927, determined as date facilities were available for 
the services for which they were intended and therefore, marks 
the termination of the construction period. 

. Claim of licensee for interest charges computed at 7 percent com- 
pounded annually denied. 

. Found that the rate of 6 percent applied to monthly debit balances 
of the fixed-capital accounts, except the account, Interest During 
Construction, for the number of elapsed days from the end of 
each month beginning June 1925 up to and including November 
15, 1927, will not be an unreasonable allowance for interest 
charges during the “construction period.” 

. Licensee’s contention that energy generated during construction was 
of no commercial value and, therefore, no credit resulted there- 
from to the project cost, not sustained. 

. Net revenues derived from operations during construction are 
proper credits to project costs. 

. The theory that the amount by which a licensee’s actual net income 
during its early years failed to yield a specified return on the in- 
vestment should be added as an element of cost of the project, 
rejected. 


John F. MacLane for the licensee. 
John R. Curry for the Commission. 


Draper, COMMISSIONER: 


The question before the Commission for its determination is the 
actual legitimate original cost of the Lewiston project, No. 621, 
Idaho, licensed under the Federal Water Power Act of June 10, 
1920 (41 Stat. 1063; U. S. C., Title 16, sec. 791-823), and it is under 
that authority that the present determination is made. 
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A license to construct the project was issued to Inland Power & 

Light Co. by the Commission June 8, 1926, and with the approval of 
the Commission the license was transferred to the Chelan Electric 
Co., the present licensee, on June 30, 1930. 
* The project is located on Clearwater River, a navigable stream in 
Nez Perce County, near the city of Lewiston, Idaho. The develop- 
ment consists of a hydroelectric plant owned and operated by the 
present licensee, consisting of a dam, tailrace, substation, transmis- 
sion lines, power-house containing two generating units of 5,000 kilo- 
watt rated capacity each, and a lumber manufacturing plant owned 
and operated by the Clearwater Timber Co. The dam, together 
with an earth dike, creates a joint reservoir and a log-storage pond 
approximately 600 acres in area. 

Licensee filed a sworn statement of cost with the Commission as 
of December 31, 1928, in the total amount of $3,743,288.34. Sub- 
sequent to the filing of the above claim certain adjustments were 
made in the licensee’s accounts and the accounting period was car- 
ried forward to January 31, 1930, or approximately the date of 
transfer of the property to the Chelan Electric Co. The result of 
these adjustments reduced licensee’s claim to $3,597,346.22. An audit 
of the books of account and the records of the licensee was made by 
A. R. Safeblade, examiner of aécounts for this Commission, resulting 
in the preparation of the preliminary accounting report approved 
by Chief Accountant W. V. King, copy of which was duly served 
upon the licensee. In the preliminary accounting report the ex- 
aminer recommended certain items for approval and set out the 
balance for the Commission’s special attention. The suspended items 
as set out were duly protested by the licensee. After due notice the 
matter was set for public hearing at 10 a. m., April 5, 1933, in the 
hearing room of the Commission, Washington, D. C., in accordance 
with section 15 of the Commission’s Rules of Practice. Oral and 
documentary evidence was submitted at the hearing with reference 
to the items here in issue claimed by the licensee, together with the 
preliminary accounting report, the protest thereto, the license and 
exhibits thereto, the application for a preliminary permit and exhibits 
thereto, which matter forms the record of the case before the Com- 
mission. Subsequent thereto briefs were filed by counsel for the 
licensee and counsel for the Commission. 

Licensee in its protest further revised its claim, and during the 
course of the hearing agreed to the elimination of the alleged cost 
of certain transmission lines and sundry interest items in the amount 
of $24,718.66, making its net claim $3,572,627.56. 

Of the amount claimed in the licensee’s revised statement and sus- 
pended by the examiner, $245,917.15 represented charges by Electric 
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Bond & Share Co. and Phoenix Utility Co. By agreement with the 
licensee those charges are reserved for subsequent hearing along with 
items of a similar nature in other Electric Bond & Share Co. cases 
pending before the Commission and are not here in issue. 

After review of the examiner’s report and other matters of record, 
the Commission finds that of the amount claimed, $3,068,025.44, con- 
forms to the Commission’s system of accounts, and this amount is a 
proper part of the actual legitimate original cost of this project. 
The balance of the claim here in issue will be treated in.this opinion. 


CORPORATE HISTORY AND AFFILIATION 





Inland Power & Light Co., the original licensee, was incorporated 
May 14, 1923, under the laws of the State of Oregon and on Janu- 
ary 7, 1925, qualified in Idaho to transact business in that State. 
The stock of the Inland Power & Light Co., with the exception of 
the qualifying shares of its directors, was owned directly by the 
American Power & Light Co. The same was true of Pacific Power 
& Light Co. The Electric Bond & Share Co. owned, roughly, 20 to 
22 percent of the stock of American Power & Light Co. during the 
period under consideration. The record indicates that the Pacific 
Power & Light Co. was the operating company for the American 
Power & Light Co. system. 


INTEREST DURING CONSTRUCTION 





Licensee’s claim for interest during construction was $230,803.41. 
Of this amount the examiner in his report recommended $124,060.90 
as proper charges. We differ with the method and rate employed 
by the licensee and also with the method recommended by the ex- 
aminer, therefore, arriving at a different result. 

In order that we may make a finding as to the reasonable charge 
for interest during the construction period to be included in the 
fixed-capital accounts, it becomes necessary to consider the factors 
that enter into such a determination. These may be stated briefly as 
follows: (a) The date subsequent to which activity shows fair con- 
tinuity marks the beginning of the construction period, in Jn the 
matter of Alabama Power Company, ante, page 25; P. U. R. 1932-D, 
345, 362; (b) the date the property became available for service; 
(c) the rate of interest to be applied to expenditures during the con- 
struction period; and (d) the method by which such interest shall be 
computed. 

(a) The record of expenditures discloses that preliminary work 
began early in 1925. The first charge of record upon the books of 
the licensee was entered January 1, 1925, and nominal expenditures 
appear monthly thereafter for various preliminary activities. The 
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conception of this project grew out of a contract entered into be- 
tween the licensee and the Clearwater Timber Co. under date of 
April 3, 1925, in which it was agreed to construct the project along 
certain lines and in conformity with the provisions of the contract, 
provided the licensee would be successful in procuring a license from 
this Commission. The contract provided that the Clearwater 
Timber Co. would donate certain lands to the licensee and also that 
the timber company would pay an annual rental to the licensee of 
$60,000 for the use of the log-storage pond. Shortly thereafter, to 
wit, June 24, 1925, licensee filed its application with this Commis- 
sion for a preliminary permit. During the pendency of this applica- 
tion, licensee filed on February 20, 1926, an application for a license 
to construct the project, stating in substance that the commencement 
of construction was warranted, although the Commission had not yet 
acted on the application for a preliminary permit. The Commis- 
sion on June 8, 1926, granted the license to construct the project. 
The first land expenditure was recorded on July 15, 1925, in the 
amount of $6,000. The following day angther entry was made of 
$2,000 to the same account, and thereafter expenditures appeared 
with fair continuity. 

The first production order appears in the record as of September 
10, 1925, and authorized the engineering department of Electric 
Bond & Share Co. to undertake, on behalf of the Inland Power & 
Light Co., certain engineering preparation of designs, specifications, 
and material lists in connection with the development at an estimated 
cost of $100,000 to be charged to American Power & Light Co. for 
the account of the Inland Power & Light Co. The examiner for the 
Commission and the licensee concur in their views that January 1, 
1925, properly marked the “commencing of construction.” However, 
we are concerned with the date subsequent to which marked activi- 
ties in the field are evidenced by charges of record. Due to the 
fact that the timber company donated certain lands necessary to the 
development in accordance with the provisions of the contract of 
April 3, 1925, the period of time that ordinarily prevails with regard 
to the.acquisition of lands does not present itself here. In view of 
the record before the Commission and the nature of expenditures of 
all classes, we find that on June 1, 1925, the construction activities 
had reached such a degree of intensity and that these activities were 
so coordinated as to mark that date as the beginning of the period 
reasonably necessary for the construction of the project and thus 
controlling as to the allowance of interest and taxes affecting the 
construction costs of this project. 

(6) The next factor entering into the determination of the con- 
struction period involves the date upon which the plant was available 
for service—the date upon which interest and taxes cease as capital 
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charges. The first generating unit was placed on the line October 28, 
1927, and with the exception of 6 days, that generator produced energy 
in a substantial amount each day thereafter until December 31, 1927, 
at which time the licensee contends the plant was placed in operation. 
The second generating unit was placed on the line November 2, 1927. 
However, it was taken off the line 10 or 12 days subsequent thereto in 
order to complete work on the interior of the plant. The second gen- 
erating unit produced energy only 2 days prior to November 16, 1927, 
but showed fair consistency thereafter and was out of service only 9 
days from that date until the date claimed by the licensee as the begin- 
ning of operations. The examiner for the Commission contends that 
November 16, 1927, marks the beginning of operations. The two gen- 
erating units produced electrical energy during the year 1927 as 
follows: 


October, 195,000 kilowatt-hours__..._____------.-__-_--- _.. 4days operation. 
November, 1,825.000 kilowatt-hours____...-._--_-_-_-_-_----~_- 29 days operation. 
December, 2,468,000 kilowatt-hours.______----..------.------- 28 days operation. 


The energy so produced by the licensee during the period referred 
to was delivered to the Clearwater Timber Co. substation, which was 
an integral part of the transmission system owned and operated by the 
Pacific Power & Light Co. 

The beginning of the period of operation does not necessarily mean 
the completion of all construction activities. However, it does mean 
a degree of operation capable of making the facilities available for the 
services for which they were intended. We recognize that certain 
construction activities continue into the operating period. such as 
clean-up work and making permanent installations as against those 
of a temporary nature. We further recognize that expenditures for 
construction activities may be proper charges to capital accounts after 
the beginning of operation, but interest upon such expenditures must 
of necessity cease when the facilities become available for operation. 
The purposes for which the project here involved was constructed are 
recited in the application for license and add materially to a clear 
understanding of the situation peculiar to this project as a unit in an 
operating system. As pertinent thereto we quote as follows: 

(4) The proposed use or market for power to be developed is as follows: In 
the vicinity of Lewiston, Idaho, and Clarkston, Wash.; also in the territory 
served by the Pacific Power & Light Co. 

(5) The location and capacity of all power projects owned or operated by the 
applicant and the markets supplied thereby, and the relation thereof to the 
project applied for are briefly described as follows: In connection with the light 
and power business in Lewiston, Clarkston and vicinity, the applicant owns two 
power plants. * * * Said existing plants, together with the transmission and 
distributing system of the applicant at Lewiston, Clarkston and vicinity are now 
being operated under lease by Pacific Power & Light Co.; and this project (here 
involved) will be tied in with said present plants, transmission, and distributing 
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systems of the applicant, and also with said Pacific Power & Light Co.’s existing 
system at Pomeroy, Wash., and the whole will be operated by Pacific Power & 
Light Co. as an integral part of its system. 

It clearly appears from the foregoing paragraphs quoted from the 
licensee’s application for license that this project was designed and 
planned as an integral part of the Pacific Power & Light Co.’s system 
in the States of Idaho, Washington, and Oregon, and as constructed 
and operated was, after the first unit was placed on the line, for all 
intents and purposes an integral part of the interconnecting electric 
system of the Pacific Power & Light Co. It is patent that the licensed 
project was designed to become an integral part of the latter’s system. 
It is recalled also that American Power & Light Co. owned the entire 
capital stock of both the licensee and the Pacific Power & Light Co., 
thereby presumably depriving licensee of the independent action in 
the management of its own affairs. The provisions of “the classifica- 
tion of investment in road and equipment of steam roads, issue of 
1914, Interstate Commerce Commission”, which has been published 
and promulgated as a part of the rules and regulations of this Com- 
mission marks operation as the time when the facility becomes avail- 
able for the purpose for which it is intended. In the light of all the 
circumstances, we adopt November 16, 1927, as the date upon which the 
project was in dependable commercial operation. Therefore, Novem- 
ber 16, 1927, marks the date terminating the construction period inso- 
far as interest and taxes affect construction costs of this project. 

(c) The next factor which we must consider is the rate of interest 
to be applied to construction expenditures. The necessary funds for 
the project throughout the construction period were supplied by the 
American Power & Light Co. upon an open-account basis. During 
the period prior to the issuance of the license, the rate of interest 
charged by the holding company to the licensee was 6 percent; from 
the date of the issuance of the license to approximately January 1, 
1928, or the date licensee contends the plant was in commercial 
operation, the rate of interest charged was 7 percent. Subsequent to 
January 1, 1928, the holding company reduced the rate to 6 percent. 
Licensee’s claim for interest is based upon interest on its own funds 
used during the construction processes. Licensee contends that 7 
percent during the construction period is reasonable inasmuch as 7 per- 
cent is the legal rate of interest in the State of Idaho wherein the 
project is located. In answer to the Licensee’s contention, the record 
indicates that the financing was not done in the State of Idaho; there- 
fore, we find no reason why the legal rate in that State should be 
applied unless we shut our eyes to the facts and merely assume that 
the project was financed in Idaho. 
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In view of the intercorporate relationship of the licensee with the 
American Power & Light Co., we find authority in Smith v. [llinois 
Bell Telephone Company, 282 U. S. 183; and Western Distributing 
Company v. Public Service Commission of Kansas, 285 U. S. 119, 
for disregarding the rate of interest agreed upon between these affili- 
uted companies, due to lack of arm’s length dealing. By disregarding 
the terms of this contract, the cost to the holding company of secur- 
ing funds becomes the subject of inquiry in order to ascertain the 
reasonableness of the rate agreed upon by the parties. 

Evidence was introduced at the hearing through the securities 
examiner of the Commission’s staff as to the cost to American Power 
& Light Co. of obtaining money during the period here before us for 
consideration. Excerpts from the Federal Trade Commission’s Re- 
port on Utility Corporations, S. Doc. 92, parts 23 and 24, 70th Cong., 
ist Sess. (1930), were read into the record. In substance, this evidence 
shows that it was the practice of American Power & Light Co. during 
the years 1926 and 1927 to borrow money at 5 percent per annum from 
operating companies of its system having large surplus funds and in 
turn to lend these funds to other subsidiary companies at rates ranging 
from 5 percent to 7 percent, but principally from 6 percent to 7 percent. 
While we recognize this as a matter of evidence, the identity of the 
funds cannot be traced in such transactions. However, we view this 
evidence as establishing a practice; and in the absence of any evidence 
to the contrary, we are persuaded that such practices adhere in the 
instant case. Licensee submitted no probative evidence in support of 
the 7 percent rate, and nothing appears in the record to warrant the 
increase of 1 percent in the interest rate during the construction 
period under license. 

In the absence of conclusive evidence as to the cost to the holding 
company of funds furnished the licensee for construction purposes, 
and inasmuch as we are confronted with the problem of determining 
a rate of interest that will not be unreasonable, we feel inclined to 
look to the practices of the Interstate Commerce Commission and to 
the courts in their treatment of interest during construction. The 
Interstate Commerce Commission adheres to a rate of 6 percent in 
its valuation cases. TZewas Midland Railroad, 75 1.C.C. 1,151 (1918) ; 
Chicago, Burlington & Quincy Railroad Co., 134 I. C. C. 1, 35 (1927) ; 
Chicago & North Western Railway Co., 137 I. C. C. 1, 24 (1928); 
and as well the United States Supreme Court in Ohio Utilities 
Company v. Public Utilities Commission, 267 U. S. 359, 362 (1925). 

We therefore find that the rate of 6 percent applied to the monthly 
debit balances of the fixed-capital accounts, except the account In- 
terest During Construction, for the number of elapsed days from the 
end of each month beginning June 1925 up to and including Novem- 
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ber 15, 1927, will not be an unreasonable allowance for interest 
charges during the construction period. This rate and method of 
computation apply to all items here allowed by the Commission. 

(d) Licensee’s claim for interest during construction is based upon 
compounding the interest annually during the construction period. 
Licensee contends that this is a proper and reasonable practice. At 
the outset, in considering the contention of the licensee, we are not 
favorably impressed with such a position, 

During the debates in Congress when the Federal Water Power 
Act was being considered before that body, the Interstate Commerce 
Commission was referred to, and its practices considered as a pattern 
to be used in carrying out the provisions of the Federal Water Power 
Act. See 48 Cong. Rec., Sept. 4, 1918, at 9957. Section 3 of the 
act provides that “the classification of investment in road and equip- 
ment of steam roads, issue of 1914. Interstate Commerce Commission”, 
shall, “insofar as applicable”, be the basis for determining the elements 
of cost as defined. Therefore, we have for guidance, as to the practice 
of compounding interest, the decisions of the Interstate Commerce 
Commission directly bearing upon the question of a reasonable rate of 
interest and the method of computing that interest. In the early case 
of Texas Midland Railroad, 75 I. C. C. 1, 151 (1918), the Commission 
established the basis on which interest should be computed during the 
construction period in its valuation cases, and has consistently followed 
the principles as there laid down in subsequent cases. Interest was 
there allowed at 6 percent for one-half of the construction period, 
plus 3 months upon road and general expenditures accounts, except 
land and interest during construction; and 3 months for equipment. 
In regard to the question of compound interest, the Commission said: 

There is also an item of interest on interest which increases as the length of 
the construction period lengthens, but it is believed that the interest which the 
carriers should receive upon its cash balances in bank ought to be sufficient, on 
the whole, to offset this item. 

The practice of computing interest upon interest arises out of busi- 
ness transactions where the interest upon the principal falls due upon 
a stated date and remains unpaid. The theory in support of such a 
practice is based upon a withholding of the interest from its true and 
lawful owners, resulting in loss by reason of the default by the debtor. 

The licensee’s proposed method would result in capitalizing not 
only interest upon principal but also in capitalizing interest upon the 
interest, and so on ad infinitum, or until the beginning of operations. 

The practice of allowing the licensee to capitalize interest upon 
construction expenditures during the construction period has its 
source in the act itself under section 3, incorporating the accounting 
practices of the Interstate Commerce Commission. Inasmuch as the 
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classification of the Interstate Commerce Commission shall be con- 
sidered by this Commission in determining elements of cost “insofar 
as applicable”, and the fact that that Commission in its decisions has 
repeatedly denied the practice of including interest upon interest as 
‘apital expenditures, we feel justified in refusing to recognize the 
practice of compounding interest upon licensee’s funds used during 
the construction period under the pretext of reasonableness. We take 
the view that compounding interest does not represent an actual 
legitimate original cost within the meaning of the Federal Water 
Power Act and hereby deny the practice. 


INCOME DURING THE CONSTRUCTION PERIOD 


The electrical energy produced by the licensee during the construc- 
tion period was delivered to the transmission system of the Pacific 
Power & Light Co. at a place designated as “Clearwater timber sub- 
station.” It is the contention of the licensee that the energy so pro- 
duced had no value to Pacific Power & Light Co. The record indi- 
cates that the Pacific Power & Light Co. paid the salaries of the 
personnel necessary to operate the Lewiston plant during October, 
November, and December 1927, amounting to $2,195.08. During the 
period in question 4,488,000 kilowatt-hours were generated by the 
licensee’s plant, this resulting in a cost of 0.488 mill per kilowatt-hour 
for such energy. The licensee was a party to a contract with the 
Clearwater Timber Co. under date of October 23, 1926, to supply the 
latter company all the electrical energy it would require at a fixed 
annual rate of $40,000, or $3,333.33 per month. 

It appears from the contract, which is a part of the record, that 
the amount for services to be rendered by the licensee was based upon 
the timber company’s estimated maximum power demand for operat- 
ing its plant, its favorable situation in respect of buildings and 
boiler capacity required for other purposes, and of its available sup- 
ply of otherwise waste fuel if it installed steam-driven turbines and 
supplied therefrom its power requirements. The parties agreed that 
the amount to be paid for the power was much less than the amount 
required to pay the average monthly cost to licensee of such power, 
but. for a reasonable period was sufficient to justify the installation 
of the second unit of the licensee’s plant. 

The record is not clear as to whether or not the licensee assigned 
to Pacific Power & Light Co. its contract for furnishing power to 
the timber company, but the record does show that Pacific Power & 
Light Co. did furnish the timber company its power requirements 
between July 1, 1927, and December 31, 1927, under the terms of the 
above-mentioned agreement. The record also shows that the resident 
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engineer of the Phoenix Utility Co., supervising contractors, phoned 
Mr. Baker, of the Pacific Power & Light Co., during the period here 
under discussion to take all the power from the Lewiston plant that 
could be used in the Pacific Power & Light Co.’s system. The point 
of delivery of the power generated by the licensed project was the 
Clearwater Timber Co.’s substation. At this same substation the 
Clearwater Timber Co. received the power which it used from the 
Pacific Power & Light Co. and made payments therefor for the 3 
months in question of $10,000 to Pacific Power & Light Co. 

During the months of October, November, and December 1927, the 
power furnished to the timber company by the Pacific Power & Light 
Co. was as follows: 


Kilowatt-hour 


Gee et dt ek ok esta bletitins+<onidng pan cabanpdebeoa bimmgaaaie 974, 000 
OT ins thssencn de kinins nihiicds leche TERS Se ee tad he eee 1, 028, 000 
1a nckihalinctinnnenddinksetecibttndidhtaaatiiiclitbenndetehicntab Gece 1, 085, 000 


Upon the basis of the amount paid for such power at the Clear- 
water Timber Co.’s substation, and the amount so furnished to the 
timber company, the value of such power at this point then becomes 
3.24 mills per kilowatt-hour. Expert testimony was introduced on 
behalf of the Commission by members of its engineering staff con- 
cerning the 3.24 mills per kilowatt-hour rate. One engineer testified 
that “the rate was much lower than usual”; the second testified that 
“the rate was unreasonably low.” 

Further evidence as to the value of the power generated during 
this period is found in the contract between the licensee and Pacific 
Power & Light Co., under the terms of which the latter company 
took over the operation of the licensed project on January 1, 1928, 
and paid therefor the sum of $171,200 and all taxes and expenses of 
operating and maintaining the plant. During the month of January 
1928, the first month of operation under the contract last mentioned, 
the project produced 2,318,000 kilowatt-hours. Reducing the annual 
rental, as provided for in the contract, to a monthly basis results in 
income of $14,250 per month. This fixes a value of the power so 
generated at 6.14 mills per kilowatt-hour, exclusive of taxes and 
operating expenses. The licensee takes the position on brief that 
the energy generated by the project prior to January 1, 1928, was of 
no commercial value to the Pacific Power & Light Co., the sole agency 
through which it could be marketed, for the reason that all the 
power in question could have been delivered to the Timber Co. by 
the Pacific Power & Light Co. from its own independent sources of 
power without operating either of the Lewiston units and without 
incurring any additional operating expense, and therefore the 
licensee could not have expected to be paid for the energy generated 
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and passed into the transmission system of the Pacific Power & 
Light Co. 

We are here dealing with what actually occurred and the results 
which were obtained, and not with speculative or conjectural ele- 
ments not before us for determination. We are not here concerned 
with finding the cost of all the facilities entering into the Pacific 
Power & Light Co.’s system. The record is clear that the Pacific 
Power & Light Co. paid the operating expenses of the licensee plant 
for generating the energy produced during the period in question, 
accepted into its transmission system the energy so generated, and 
then sold back to the Timber Co. power for a fixed monthly rate. 

Counsel for the Commission urged that the project costs should 
be credited with the value of the power generated and delivered to 
the Clearwater Timber Co. substation during the construction 
period. In view of the record and evidence before us with regard 
to the value of the energy generated during the construction period, 
we feel that the contention advanced by counsel for the Commission 
is the correct one. We, therefore, find the value of the energy gen- 
erated during the construction period to be 3.24 mills per kilowatt- 
hour for energy generated up to November 16, 1927. The energy so 
generated was 1,050,000 kilowatt-hours, and, at the rate as found, 
amounts to $3,402. Deducting from this amount the costs of opera- 
tion, as paid by the Pacific Power & Light Co., or $1,589.40, we find 
that the net credit to the project costs for energy generated during 
construction is $1,812.60. 

A further credit to the project costs is represented by rentals accru- 
ing to the licensee from the Timber Co. for the use of the log-storage 
tion, as paid by the Pacific Power & Light Co., or $1,589.40, we find 
$3,930.95 accrued and was paid during the period from August to 
November 16, 1927, and is, therefore, a proper credit to the project 
costs. 

ICE-JAM DAMAGES 


The licensee in its claim for costs included an item in the amount 
of $26,940.73, which represented claims paid by the Inland Power 
& Light Co. for damages to property owners resulting from an ice 
jam in the Clearwater River during December 1927 and January 
1928. Considerable testimony was introduced during the course of 
the hearing and established the fact that the level of the river was 
practically normal until December 21, 1927. We find that the dam- 
age occurred subsequent to the date upon which the project was 
placed in operation, or November 16, 1927, and in consequence it 
is not a proper item to be considered as a capital construction 
expenditure. 
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CARRYING CHARGES ON UNUSED CAPACITY 


The licensee includes in its claimed amount as actual legitimate 
cost of construction an item, “Carrying charges on unused capacity”, 
amounting to $28,035.08. This amount is in fact interest at 6 per- 
cent per annum for the period January 1, 1928 to July 31, 1928, in- 
clusive, a period covering the first 7 months of operation as claimed 
by licensee. The interest rate was applied to the proportion of the 
project cost which licensee contends was unproductive of income 
during the period. The record does not support the licensee’s claim 
that any portion of the plant was unproductive of income over that 
period. A 6-percent return on licensee’s claimed cost would be $215,- 
840.77. The project during the period here.considered was under 
lease to the Pacific Power & Light Co. for an annual rental of $171,- 
200, and, in addition, all taxes and expenses of operating and main- 
taining the project were paid by the lessee. This amount was in 
addition to the $100,000 called for in the contract with Clearwater 
Timber Co. for log-pond rental and power resulting in a total annual 
income of more than 7 percent on the claimed cost of the project. 

The theory that the amount by which a licensee’s actual net income 
during its early years failed to yield a specified return on the invest- 
ment should be added as an element of cost of the project for regu- 
latory purposes was expressly rejected by the Supreme Court in 
Galveston Electric Co. v. Galveston, 258 U. S. 388. Aside from 
the authority cited, it does not appear that the licensee was operating 
at a loss. 

The claim of the licensee for this item of $28,035.08 as “Carrying 
charges on unused capacity” is hereby denied as interest during 
construction. 

We have disposed of a similar claim based on this theory in our 
opinion and order determining the actual legitimate cost of project 
No. 637, Jn the matter of Chelan Electric Co., ante, p. 91. The legal 
principles involved apply equally here as there, and are fully discussed 
in that decision; therefore, it is unnecessary to reiterate them here. 


CONCLUSION 


The Commission finds that the actual legitimate original cost of this 
project as of January 31, 1930, exclusive of the items hereby reserved 
for further hearing, to be $3,185,260.94. This amount embodies 
interest allowable during construction computed in harmony with 
the findings hereinbefore made in the total amount of $118,118.41; 
taxes for the prelicense period in the amount of $929.28; and a net 
credit for energy generated during the construction period as deter- 
mined in the amount of $1,812.19. 
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An order will issue directing the result as herein found to be prop- 
erly entered upon the books of the licensee as fixed-capital accounts 
and that the accounts shall be kept consistently therewith hereafter. 

Grorce Orts Smiru. 
Hersert J. DRane. 
Cravupe L. Draper. 
Bastt Manty. 

Frank R. McNineu. 


Order determining cost 
Chelan Electric Company 
(Project No. 621) 


This matter comes before the Commission for the determination of 
the actual legitimate original cost of construction of the above-entitled 
project as of January 31, 1930. 

And the Commission having before it, among other matters of 
record : 

(1) Statement filed by licensee October 3, 1929, claiming such cost 
in the total amount of $3,743,288.34 as of December 31, 1928; 

(2) The preliminary accounting report of the examiner for the 
Commission, dated February 19, 1932; 

(3) Protest to said report filed by licensee, September 29, 1932; 

(4) Transcript of hearing and exhibits before the Commission, 
April 5 and 6, 1933; and 

(5) Briefs by counsel for the respective parties. 

And the Commission being fully advised in the premises, 

Now, therefore, upon full consideration of all of said evidence and 
matters of record before it and for the reason set forth in the accom- 
panying opinion, the Commission hereby finds and determines: 

(1) That the actual legitimate original cost of construction of said 
project as of January 31, 1930, was $3,185,260.94, exclusive of items 
reserved for further hearing; 

(2) That June 1, 1925, is, for the purpose of computing the taxes 
and interest properly chargeable to the fixed capital of said project, 
the beginning of the period of time reasonably necessary, sufficient, 
and adequate for the purchase and acquisition of lands and the accom- 
plishment of preliminary investigations, surveys, plans, and designs 
and other preliminary work required for the development and con- 
struction of said project ; 

(3) That November 15, 1927, represents, for the purpose of com- 
puting the taxes and interest properly chargeable to the fixed capital 
of said project, the end of the construction period when the project 
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works completed, inclusive of all lands, became available for service; 

(4) That the rate of interest-of 6 percent, to be applied to the 
monthly debit balances of the fixed capital accounts, except the ac- 
count “interest during construction,” for the number of elapsed days 
from the end of each month, beginning June 1925, up to and including 
November 15, 1927, results in the total interest allowance of $118,118.41; 

(5) That a net credit of $1,812.19 represents the value of electrical 
energy generated during the construction period ; 

(6) That the taxes allowable for the preliminary period are 
represented by the amount $929.28. 


Disposition of items 
Analysis of licensec’s claim ae ewes 
Licensee’s | allowed | Disallowed 





Licensee's claim as originally presented 
Less examiner’s suspensions accepted by licensee, 
as next detailed: 
Transmission lines_____._. .---. $21, 823. 53 
Correction of interest, prelicense _ - 219. 36 
Correction of interest, postlicense. 2, 675. 77 
—_—— 24, 718. 66 
Licensee’s revised claim_.- .-. 3,572, 627. 56 
Of which the Commission has acce pted on the 
evidence presented. _. 3, 068, 025. 44 
Leaving as items specifically considered... _- 504, 602. 12 | 
These items were: 
Electric Bond & Share Co. charges reserved for future hear- 
ing. Ge eee $245, 917. 15 
Taxes __- ainainiuedite ids waessbuinddnunidiaeeeeeGeiisatiaee ; 11. 55 
Ice-jam damage. } si iets ois Sch 26, 940. 73 
Power generated during “construction (prior to Nov. 16, 
1927) ei hkocentiow nina 1(1, 812. 12) 1, 812. 19 
Interest during construction_........----..-.--------------- . 118,118.41 | 112,685.00 





Subtotal items specifically considered 504, 602. 117, 235. 50 





Total allowed cost... ' 3, 185, 260. 94 














1 Credit. 


Wherefore, pursuant to such findings and determinations, the 
Commission hereby orders : 

(1) That the licensee shall set up fixed capital accounts, as of 
January 31, 1930, in accordance with the system of accounts prescribed 
for licensees under the Federal Water Power Act, as follows: 


Specific accounts 


. Miscellaneous intangible capital 
2. Hydraulic power plant, land 614, 373. 67 
3. Hydraulic power plant, structures__._.._.___________-____-__ _ 415, 787.00 
. Reservoirs, dams, and intakes__._._______ ih ee Seen 1, 172, 947. 65 
7. Forebays, penstocks, and tailraces__..._..-.-..---.-----..--» 493, 772. 91 
. Water turbines and water wheels___...-..___-_-___-_------_- 95, 575. 98 
20, Hlectric eqgelgmnemt, Te an oe ak hice . 200, 747. 79 
23. Miscellaneous power-plant equipment, hydro 109. 96 
. Transmission substation equipment 59, 771. 07 
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Specific accounts—Continued 


382. Communication system equipment. _-_---------------.----- $1, 452. 39 
390. Engineering and superintendence, schematic__......__...---- 46, 894. 14 
Total af -apeRc acOOUh6e cnc ncic caticnn<gaknweewcns 3, 101, 802. 56 


Overheads for apportionment to specific accounts 


390. Engineering and superintendence during construction____.._~_ 106, 224. 93 
391. Law expenditures during construction_._.__.__._-----___----_.-- 6, 542. 36 
292. Injuries and damages during construction_..__.__.______-_--__- 2, 513. 26 
ne I is cit ess cb saccl inp tacnatinepervasceseas-sneyshichtomepacennisseneiistain 929. 28 
ER eT 118, 118. 41 
395. Miscellaneous construction expenditures___._..---..----_---- 15, 279. 56 

Total overheads for apportionment-.___--.-.___.___-~- 249, 607. 80 


Other undistributed fixed capital 


299. Donations in aid of construction (group total) -...__-__--____-_ *(166, 149. 42) 


ORME WI OOOE CUS ssree pdeithsiiiige hele dimemtencnt ateene 3, 185, 260. 94 


(2) That licensee shall comply with this order within 90 days of its service. 
2 Credit. 
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IN THE MATTER OF 


WEST FLORIDA POWER COMPANY, LICENSEE 
Application for Amendment of License for Project No, 682, Florida 
EP--682 
(Decided June 30, 1933) 


Syllabus 


. Under section 3 of Federal Water Power Act and article 18 of the 
license in the instant case, application for amendment of license 
to include within project boundaries lands necessary to promote 
the public health by removing inhabitants from a mosquito- 
breeding area granted. 











2. Application for amendment of license to eliminate requirement of 
clearing timber and brush from reservoir area granted where evi- 
dence showed that such clearing would not prevent mosquito 
breeding and would be more expensive than the acquisition of 
lands bordering said reservoir. 

3. The desirability of clearing a reservoir site for aesthetic reasons 
must be balanced against the cost of such clearing since such 
cost must ultimately be borne by electric consumers. 

4, Application for amendment of license to change the normal operating 
draw-down of pond elevation from 68 feet above mean sea level 
to 66 feet above mean sea level granted upon showing that effi- 
ciency of plant would be promoted by such change. 






















Draper, COMMISSIONER : 


West Florida Power Co., a Florida corporation, licensee under the 
Federal Water Power Act, filed an application on December 21, 1931, 
praying that license No. 682, covering a project situated in the State 
of Florida on the Ocklocknee River, be amended so as to authorize: 

(a) Enlargement of the project area; 

(6) Discontinuance of clearing project lands; 

(c) Change in normal operating draw-down of the pond elevation 
from 63 feet above mean sea level to 66 feet above mean sea level. 

The applicant takes the position that the proposed changes are 
necessary and desirable for the following reasons: 

(a) The change in the project area is requested so that the lands, 
lying between the original boundary of the project area and the proj- 
ect boundary as amended, which the company has purchased and 
acquired at the suggestion of the State Board of Health of Florida 
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to aid in controlling the production of anophelene mosquitoes may be 
included as a part of the project and the cost thereof included in the 
investment account; 

(+) The modifications in the clearing provisions are requested be- 
rause there is a great quantity of low, flat land, which is only sub- 
merged periodically and then submerged only to a shallow depth, 
as shown by the exhibits attached hereto, and the cost of clearing 
said lands is out of proportion to the benefit to be derived and to a 
large degree will have to be repeated from year to year because of 
new growth. And because the methods specified by the State Board 
of Health of Florida and employed by the West Florida Power Co., 
under the supervision of the Board, to control the production of 
anophelene mosquitoes have proven effective ; 

(c) The requested change in the elevation, to which the pool waters 
in the operation of the plant may be drawn down, is expedient since 
the efficiency of the plant is affected if the waters are drawn down 
below 66 feet elevation above mean sea level, and the change in said 
elevation will also greatly reduce the cost of the clearing in the 
ponded area. 

Pursuant to section 6 of the Federal Water Power Act, the Com- 
mission gave 90 days’ public notice through advertisements in news- 
papers published in Quincy and Tallahassee, Fla., advising all parties 
interested who might desire to protest against the granting of the 
amendments to the license or request a hearing thereon, to submit the 
same on or before October 15, 1932. Following the publication above 
mentioned, protests were filed and requests made for a public hearing, 
whereupon after due notice a public hearing was held at 10 o’clock 
a. m., November 10, 1932, in the circuit court room, county court- 
house, Tallahassee, Fla. 

The applicant appeared by counsel and through witnesses presented 
evidence to show the savings in construction cost which would result 
if the prayer of the petition were granted, the effectiveness of control 
of malaria mosquitoes under the proposal to acquire the lands within 
1 mile of the reservoir and remove the present inhabitants therefrom, 
and the resultant advantages of changing the draw-down of the pool. 
The protestants who were owners and occupants of lands within the 
vicinity of the reservoir, through witnesses, stated their objections to 
the granting of the amendments to the license. 

The Commission is confronted with a problem vital to the health 
and welfare of the inhabitants of the community adjacent to the 
present project boundaries, and also with a problem of no small 
moment to that part of the public dependent upon the energy gen- 
erated at this project for its light and power requirements. 
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We are seeking more effective control of malaria in the vicinity 
of the project from causes arising within the project area at the 
least possible cost or expense to the public that must eventually bear 
the burden of any expenditures authorized for that purpose. 

Article 18 of the license reads as follows: 





















The licensee shall take such measures as may be required by the Commission 
for the effective prevention of the breeding of malarial mosquitoes in the 
reservoir, and shall, before permitting the storage of water in said reservoir, 
submit to the Commission and secure its approval of a plan to accomplish this 


purpose. i 

At the present and for some time past the licensee has followed a 
plan for the control of anophelene production by dusting with paris 
green mixture under direct supervision of the Florida State Board 
of Health, which plan, experts testify, is an efficient and economical 
method and that the only other method for control of the malaria 
would be to move all of the people out of and beyond the flight 
distance of the mosquito, which is approximately 1 mile from the 
breeding ground (the reservoir). 

The Florida State Board of Health, to whom the proposed amend- 
ments were referred for their comment, responded with a resolu- 
tion which reads in part as follows: 










Whereas, the Florida State Board of Health has caused to be made complete 
investigation of the conditions existing at the site of said hydro plant and is of 
the opinion that the modification of said license requested by the licensee, 
West Florida Power Co., should be granted, and that the health conditions in 
said reservoir area and the territory adjacent thereto will not be endangered 
in any respect by the granting of said request and by the issuing of said 
amendment to said license: Therefore be it 

Resolved, By the Florida State Board of Health that the application of West 
Florida Power Co. to the Federal Power Commission under date of December 
21, 1931, for modification and amendment of said license be granted; and, 
be it further 

Resolved, That there be no disturbance of the present status of the reservoir 
or adjacent territory except as may be further necessary by findings, on periodic 
inspections by the State board of health,and * * * 
















The Acting Surgeon General, in response to our inquiry as to what 
effect, if any, the granting of the proposed amendments would have 
upon the sanitary conditions within the vicinity of the reservoir 
stated : 








Surg. T. H. D. Griffitts has advised our malaria investigations office, after 
an examination of the territory under consideration, that the granting of the 
request of the West Florida Power Co. for the modification of their license 
as outlined in your letter would not result in conditions injurious to health 
in the area adjacent to the reservoir. He has stated that the’ production 
of quadrimaculatus is not so heavy as to constitute a menace over a mile 
from the lake. As a measure of malaria control the method proposed of mov- 
ing all of the people out of flight range of the pond is considered adequate. 
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Numerous witnesses for protestants, all residents, and/or prop- 
erty owners in the vicinity of the reservoir testified that prior to the 
impounding of water therein malaria was not prevalent, but that 
subsequent to that time their families and themselves have been 
afflicted with malaria. It appears very clearly from the testimony 
that the witnesses were imbued with the idea that the existing condi- 
tions within the reservoir area, particularly the existence of the 
trees and other vegetable growth which under the present terms of 
the license would be removed, are responsible for the unsanitary 
conditions of which they complain, and were quite insistent that 
the clearing of the reservoir lands be completed in compliance with 
the terms of the license pertaining thereto. The testimony of the 
technical witnesses (health officers) clearly refutes this theory and 
establishes beyond any reasonable doubt that the situation cannot 
be corrected by clearing the uncleared lands within the project 
boundaries. These authorities recommend that the application for 


amendment be granted in the interest of the promotion of the health 
of the inhabitants of the community. 


Section 3 of the act limits the project to “* * * lands, or in- 
terest in lands, the use and occupancy of which are necessary or 
appropriate in the maintenance and operation of such unit.” 

The acquisition of the “mosquito” land involved in this amend- 
ment may reasonably be said to be appropriate to the maintenance 
and operation of the project. The proposed 1-mile-wide strip of 
land intended to inclose the reservoir appears from the evidence 
to be a valid measure for protecting the public health in this com- 
munity where the problem of mosquito control is peculiarly vital 
and such a measure appears from the evidence to be less expensive 
than the alternative method of clearing the reservoir as prescribed 
in the original license. There is, therefore, no question that the use 
and occupancy of these additional lands are appropriate in the eco- 
nomic maintenance and operation of such unit. 

We take judicial notice of the State Code of Florida, which recog- 
nizes the necessity for public control of mosquitoes. One chapter 
in the State Code provides for mosquito control districts, to be organ- 
ized along lines similar to irrigation districts and possessing wide 
powers, including the power to condemn land and other property 
for any of the mosquito-control purposes of the district. While there 
is no specific authority given by Florida statutes for condemnation 
of lands for mosquito control by public utilities, the recognized 
public interest would appear to support such condemnation under 
State law. 

The provisions for clearing the lands of timber and brush are 
placed in the license for two purposes: To promote sanitation and 
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for aesthetic reasons. In the instant case the evidence clearly shows 
that additional clearing will not promote sanitation; in fact, the 
evidence of the experts is that additional clearing will result in in- 
creasing the breeding of malaria mosquitoes and is therefore not 
desirable. Further, it is shown that the safest procedure is to move 
the people out of the project area to. approximately a distance of 1 
mile, and also to carry on whatever control may be necessary for 
the checking of malaria as suggested and recommended by the 
Florida State Health Department. 

Thus it is very clearly shown that the additional clearing is not 
justified or required for the promotion of the health of the com- 
munity. 

There now remains the justification for further clearing on the 
grounds of aesthetic improvement. To determine this question we 
must weigh the amount that is estimated to be necessary to cut the 
remaining area ($171,000) against the public benefit resulting from 
the required expenditures. This amount, if expended, would become 
a part of the rate base and thus increase same by $171,000, and would 
also increase by that sum the amount which the Government would 
pay for the project at the end of the license period in the event that 
it exercised its right to acquire the property. 

The license runs for 50 years from January 22, 1927; therefore 
it has 43 years to run after the present year. We will assume that 
7 percent is a fair return upon the additional investment of the 
$171,000 to be allowed each year for the remaining 43 years of the 
license. The result of compelling the licensee to expend $171,000 
additional for clearing the reservoir site would be additional charges 
to the users of energy from the project, amounting to $514,710, and 
in addition thereto the original additional investment of $171,000 
would be paid by the Government (the people) at the recapture time, 
or a total probable cost of $685,710 for the aesthetic features involved, 
which seems clearly to be bevond the realm of a reasonable justified 
expenditure and business prudence. 

Against this figure we must weigh the effect of the cost of the ac- 
quisition of the additional lands on the project. The cost of the 
additional lands is estimated at $60,000, which sum added to the 
rate base and permitted to earn 7 percent for the remaining 43 years 
will result in charges to the rate payers of $108,600, to which must 
be added the original $60,000 if the project is taken over by the Gov- 
ernment at the end of the license period, making a total of $168,600 
as against $685,710 resulting from the enforcement of the present 
provision for clearing the lands. 

Upon the record we find that the granting of the amendments to 
license No. 682 as prayed for will not be incompatible with the public 
1693—40——10 
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interest, and that said amendments are appropriate in the economic 
maintenance and operation of the said project. 


Georce Otis SMITH. 
CrLaupe L. Draper. 
Frank R. McNincu. 
Bastz MAN Ly. 

Hersert J. Drane. 


Order amending license 
West Florida Power Co. 
(Project No. 682) 


Whereas, this Commission on February 23, 1927, issued to the above 
named licensee a license for the construction of the above-entitled 
project ; and 

Whereas, the Commission has now before it licensee’s “application 
for amendment to license” filed December 21, 1931, proposing to enlarge 
the project area and boundary and to alter the requirements of said 
license as to clearing the project area, for the more effectual and 
economical control of malaria from causes within the project area, all 
as more particularly described in said application and exhibits thereto 
attached; and 

Whereas, it appears to this Commission, upon its own investigation, 
and upon the investigations and recommendations of the Florida State 
Board of Health and the United States Public Health Service, that 
an amendment similar to that applied for, and procedure in accord- 
unce therewith by licensee, would probably enable more effectual 
control of malaria in the vicinity of said project and at less cost to 
the project, and that the granting of said application to the extent 
herein provided for is reasonable and necessary and will not be incom- 
patible with the public interest ; 

Now, therefore, the aforesaid license is hereby amended as follows, 
upon the express condition that such amendment shall not operate to 
alter or amend said license in any respect other than as herein specified, 
and shall not in any way constitute a waiver of any other part, 
provision, or condition of said license: 

I. Article 2, paragraph A, of said license is amended: 

(a) By including in exhibit J, as therein described, the map hereto 
attached and made a part hereof, being the same as that filed as exhibit 
J with said application ; 

(5) By enlarging the project area and boundaries as described in 
said article 2, paragraph A, to include the additional lands and 
properties shown on said map; 
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(c) By modifying any maps and plans included in exhibit K to 
said license, in such manner and respects as may be necessary to render 
them consistent with said exhibit J as hereinbefore amended. 

II. The reference to exhibit J in article 3 of said license is amended 
to refer to exhibit J as hereinabove amended. 

III. Article 16 of said license is amended by adding at the end 
thereof the following: 

Provided that the licensee shall so operate said project that the sur- 
face of the reservoir will not be drawn below an elevation of 66 feet 
above mean sea level. 

IV. Article 17 of said license, and the licensee’s obligation further 
to comply therewith are suspended from and after the licensee’s ac- 
ceptance hereof, for and during such time as this amendment remains 
in effect; and said article is further amended by adding the following 
paragraph : 

The licensee shall proceed with due diligence to acquire ownership 
or control of all lands lying within the boundaries of the enlarged 
project area as herein authorized; and the actual reasonable cost of 
such acquisition of said lands or interests therein may, upon audit and 
approval by the Commission, be included as part of the actual 
legitimate original cost of said project. 

V. Article 18 of said license is amended by substituting in lieu 
thereof the following: 

The licensee shall at all times comply with all lawful requirements 
by the Florida State Board of Health for the protection of the public 
health through the control of anophelene production within the project 
area. 

Be it remembered that this amendment is granted by the Com- 
mission upon the premises hereinbefore referred to, for the sole pur- 
pose of enabling the more effective control of malaria in the vicinity 
of said project from causes arising within the project area; and said 
amendment is granted by the Commission and accepted by the licensee 
upon the express condition and agreement that if upon recommenda- 
tion by the Florida State Board of Health, or of the United States 
Public Health Service, the Commission shall hereafter find the means 
herein authorized, or their employment by the licensee, not satisfac- 
torily effectual for that purpose, then the Commission may by appro- 
priate order, after due notice and hearing, vacate and set aside this 
amendment and require the elimination from the actual legitimate 
original cost of said project of any amounts that may have been in- 
cluded therein on account of the cost of acquisition of any of the 
additional project lands herein authorized, restore said license to full 
force and effect as heretofore, and require further compliance by the 
licensee with the provisions thereof. 








IN THE MATTER OF 
GREAT NORTHERN POWER COMPANY 
Application for Preliminary Permit for Project No. 1105, Washington 
EP-1105 
(Decided October 31, 1933) 

Syllabus 


1. Where power project presented in an application for a preliminary 
permit fails to meet requirements of Federal Water Power Act in 
that it is not adapted to develop,’ conserve, and utilize in the public 
interest the water resources of the region, the application should 
be denied. 

2. Excessive cost of development combined with unfavorable market 
conditions constitute economic infeasibility and a compelling reason 
for denying application for preliminary permit. 

3. In determining whether project is adapted to develop, conserve, and 
utilize in the public interest the water resources of the region, due 
consideration must be given to the question of whether the water 
should be reserved for municipal and domestic purposes. 

Stratton and Kane, and H. S. Little for applicant. 

J. Y. Kennedy and S. J. Brooks for protestant, the City of Everett. 

Clarence R. Innis for Puget Sound Power & Light Co. and Wash- 
ington Electric Co. 

Thomas M. Green, Jr., for Wallace Falls Power Co. 


SmirH, CoMMISSIONER: 

The issue before the Federal Power Commission for decision con- 
cerns the power development of the waters of the Sultan River and 
other tributaries of the Skykomish River in Snohomish County, Wash., 
against which proposed use the city of Everett protests on the ground 
of interference with the municipal water supply. 

The record of facts available to the Commission is voluminous and 
adequate. Under order of the Federal Power Commission, adopted 
September 16, 1932, Commissioner Ralph B. Williamson held a hear- 
ing at Everett, Wash., November 21-23, 1932. At this hearing 3 wit- 
nesses appeared for the applicant company and 10 for the protestant. 
Briefs were subsequently filed by the City of Everett and the Great 
Northern Power Co. on January 10 and March 6, 1933, respectively. 

Engineering reports were received in February and March 1933 
from the chief of engineers and the regional engineer of the Forest 
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Service. to whom the application had been referred in due course; and 
these contain full discussion of the project essential to the Commission’s 
findings. 


HISTORY OF CASE 


The application of the Great Northern Power Co., originally made 
in June 1928, was not, however, accepted for filing until July 1930, nor 
perfected by the filing of State water rights until December 1930. The 
advertising of this pending application in March 1932 was immedi- 
ately followed by the filing of protests not only by the City of Everett 
but also by other power companies. At the public hearing the Wash- 
ington Electric Co., a wholly owned subsidiary of the Puget Sound 
Power & Light Co., withdrew its prior application for permit for the 
power use of the Sultan River, project No. 890, in deference to the 
prior rights of the city of Everett for a superior use. 


SULTAN RIVER 


While the proposed development, as described in the application and 
amendments thereto, is complex, involving 10 dams, 9 storage basins, 
and 4 power houses on several tributaries of the Skykomish River, 
Sultan River is the essential portion of the whole project. Its drain- 
age basin of 69 square miles above the dam site lies wholly within the 


boundaries of the Snoqualmie National Forest and the lands are 
mostly Government owned, with some mineral claims. There is a 
good forest cover of primeval growth of medium-size trees, the forest 
cover being well adapted to protect any reservoirs against silting or 
pollution. 

The mean annual flow of Sultan River is 779 feet per second, but it 
is an extremely flashy stream. Although the minimum flow is barely 
equal to the present diversion by the city of Everett, the maximum 
discharge of record was 24,600 feet per second in December 1921. 
This variation represents a range in run-off from less than 1 foot per 
second to 280 feet per second per square mile, 

While this general region is favorable to power development, by 
reason of its topography and very heavy precipitation, storage pos- 
sibilities are limited, and the most attractive site is in Sultan Basin, 
where the project plans propose a 310-foot dam to store 234.300 acre- 
feet. 

JURISDICTION 


The jurisdiction of the Federal Power Commission over the Sul- 
tan project is based primarily upon the intended use of some 1,280 
acres of public lands for the project works. 

The matter before the Commission comprises: (1) The application 
for preliminary permit, and (2) the protest of the city of Everett 








126 FEDERAL POWER COMMISSION 


against the granting of such permit, on the ground of the impairment 
of the domestic water supply of that city, 

The Commission decides that the application for preliminary per- 
mit should be denied for two compelling reasons: 

(a) The power project as presented in the application of the 
Great Northern Power Co. fails to meet the requirements of the 
Federal Water Power Act in that it is not adapted to develop, 
conserve, and utilize in the public interest the water resources of the 
region; and 

(>) The excessive cost of development, which of itself limits the 
available market, constitutes economic infeasibility. 


PUBLIC INTEREST 


The Federal Water Power Act clearly expresses its prime pur- 
pose to give preference to development projects promising the best 
use of the water resources. Section 4 (a) indicates the broad scope 
of economic and engineering studies to this end; section 7 specifically 
defines the basis for preferential treatment of applicants; and section 
10 (a) specifies “beneficial public uses” as the test to be applied in the 
Commission’s final judgment. 

With the plain intent of the law in mind, the Commission must 
consider all the facts bearing upon the local need for utilization 
of the waters of the Sultan River, especially as related to conflicting 
rights. While the decision made above rests primarily wpon other 
grounds, the Commission has weighed carefully the protest of the 
city of Everett and is mindful of a certain preference which inheres 
in the claim of a municipal water supply, as this is admittedly the 
highest use of water. In the words of Mr. Justice Butler: “Drink- 
ing and other domestic purposes are the highest uses of water. An 
ample supply of wholesome water is essential.” Connecticut v. Massa- 
chusetis, 282 U. S. 660, 673. 

An adequate supply of pure water is recognized as a paramount 
requirement of the modern city; indeed, the remains of Roman aque- 
ducts testify that this phase of city planning is not of modern origin. 

From being a right of the city to construct and operate means for 
providing a water supply, it has become the bounden duty of city 
officials thus to protect both the health and the property of its citizens. 
Under the congested conditions of the city of today, life itself depends 
upon the municipal corporation furnishing an unfailing source of 
water for domestic use, while modern standards of sanitation and 
fire protection add greatly to the requirements of an adequate supply. 

Looking to the future, two general premises appear applicable to 
this case: First, the certainty that there is no better source of munic- 
ipal water supply than a river with forest-covered headwaters under 
public control; and, second, the obvious contrast between what consti- 
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tutes a practicable source of water supply and what a practicable 
source of electric power. The first premise is based upon the abso- 
lute need of purity, and preferably that quality of water inherent in 
well-protected natural conditions of the catchment area. The other 
premise results from the economics of bringing the supply—whether 
water or electricity—to the consumer. 

In the case of a city’s water supply, comparative proximity and 
favoring topographic relief must combine to permit the flow by 
gravity, else cost will be prohibitive; as for the electric current, 
distance and even an intervening mountain range present no pro- 
hibitive barrier to its feasible transmission. Applying these tests 
to the requirements of the city of Everett, Sultan River furnishes a 
souree of water supply adequate as to both quality and quantity 
and also favorably located for a gravity system. 

There is a substantial agreement in the attitude of public offi- 
cials favorable to the interest of the city. The State Supervisor 
of Hydraulics expresses the “belief that the waters of the Sultan 
River should be reserved for municipal and domestic supply.” The 
district engineer, Corps of Engineers, United States Army, recom- 
mended “that no rights for power projects on the Sultan River be 
granted that will limit the usefulness of that stream as a source of 
domestic water supply.” Finally, the regional engineer, United 
States Forest Service, reporting to the Federal Power Commission, 
endorses the recommendation just quoted as “especially important 
because this stream will ultimately be used as a source of domestic 
water supply not only for the city of Everett, but undoubtedly for a 
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considerable part of the city of Seattle and the territory in the lower 
Snohomish River Valley.” 

The protest of the city of Everett voices the obvious duty of city 
officials to plan for a municipal water supply, adequate to meet all 
future requirements as to-quantity for domestic and industrial use. 
and from a source where natural conditions assure unfailing purity 
in a degree to meet the highest standards of quality. 

The city’s plea for protection of existing rights, involving an 
investment of $3,000,000 in present facilities, is strongly persuasive, 
as is also its contention that applicant’s proposal for the necessary 
protection and policing of the watershed of the municipal supply 
under joint control would be impracticable, burdensome, and ineffec- 
tive from a sanitary point of view. Whatever need may ultimately 
develop for a double utilization of the water resources of the Sultan 


River, the city of Everett’s domestic supply should be amply safe- 
guarded. 








POWER VALUE 


The engineering and economic feasibility of the proposed project 
is seriously questioned in the engineering studies before the Com- 
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mission. Physical difficulties, which can be foreseen in this rugged 
mountain region, indicate increased construction and operating 
costs, which, as estimated, are already, in the opinion of the Com- 
mission’s engineer advisors, excessive, and in part prohibitive, espe- 
cially in view of the existing and potential supply for the proposed 
market at much lower costs; and furthermore, the project as applied 
for does not commend itself as the best adapted to a comprehensive 
scheme of utilization of the water resources. 

Reference is made to the findings and order of the Commission in 
this matter, of even date herewith, and of which this opinion is a 
part. 

Frank R. McNincu. 
Bastu MANty. 

Hersert J. Drane. 
Cravupe L. Draper. 
Grorce Orts SMITH. 


Rejection of application for preliminary permit 
Great Northern Power Company 
(Project No. 1105) 


Whereas, Great Northern Power Co., a Washington corporation 
with office and principal place of business at Seattle, Wash., filed 
application on July 12, 1930, for a preliminary permit for a pro- 
posed power development located partly within the Snoqualmie 
National Forest, Snohomish County, Wash., known as project No. 
1105; and it appearing: 

(1) That the project consists of a high masonry storage dam on 
Sultan River, a tunnel and conduit extending to a power house lo- 
cated near the so-called Lake Creek Reservoir on Olney River, and 
a conduit therefrom to a power house on the lower reaches of Wal- 
lace River; also dams and storage reservoirs on Cady Creek and on 
North Fork of Skykomish River near Quartz Creek; a tunnel ex- 
tending from these reservoirs to Wallace River, designed to divert: 
also the waters of Goblin Creek, North and East Forks of Trouble- 
some Creek and Salmon Creek into the drainage basin of Wallace 
River; storage reservoirs on East Fork of Wallace River and at 
Wallace Lake on West Fork, a tunnel from East Fork to Wallace 
Lake, and a conduit partly in tunnel to a power house on the borders 
of Lake Creek Reservoir, a reservoir at Lake Isabel and a conduit 
partly in tunnel extending to a power house located near the East 
Wallace Reservoir; a water supply pipe line extending from Lake 
Creek Reservoir to a connection with the existing water supply 
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system of Everett near Lake Chaplain; also conduits extending from 
North Fork and South Fork of Skykomish River to a power house 
on South Fork below Sunset Falls near Index, together with trans- 
mission lines and appurtenant works; 

(2) That protests against the granting of the application have 
been made by the city of Everett on the ground of interference with 
its municipal water supply derived from Sultan River; from Wal- 
lace Falls Power Co. on account of alleged interference with its 
proposed development on Wallace River, which development would 
not affect public lands of the United States; and from the Wash- 
ington Electric Co. which has made application to the Commission 
for preliminary permit for a proposed development on Lake Isabel 
and May Creek; 

(3) That the city of Everett has a valid permit and priority right 
from the State of Washington to divert 180 cubic feet per second 
of water from the Sultan River at its existing intake, and has in 
addition applications pending with the State for an additional 20( 
cubie feet per second and for 60,000 acre-feet of storage; 

(4) That the supervisor of hydraulics for the State of Washing 
ton has expressed it as his belief that the waters of Sultan River 
should be reserved for municipal and domestic supply ; 

(5) That the Forest Service has reported that the proposed diver- 
sion of North Fork of Skykomish River and its tributaries to the 
basin of Wallace River is infeasible on account of high costs and 
that such diversion will interfere with a feasible development of 
Sunset Falls near Index; and 

(6) That a public hearing was held on November 21, 1932, before 
Commissioner Ralph B. Williamson, at which time the applicant and 
protestants were given an opportunity to be heard and were heard. 

Now, therefore, the Commission having considered said applica- 
tion and all matters pertinent thereto, finds: 

(1) That the power project as presented in the application of the 
Great Northern Power Co. fails to meet the requirements of the 
Federal Water Power Act in that it is not adapted to develop, con- 
serve, and utilize in the public interest the water resources of the 
region; and 

(2) That the excessive cost of development, which of itself limits 
the available market, constitutes economic infeasibility. 

In accordance with the opinion of the Commission made concur- 
rently herewith and made a part hereof, 

It is ordered: 

That the application of the Great Northern Power Co. for project 
No. 1105 be, and it is hereby denied. 





IN THE MATTER OF 


LOUISVILLE HYDRO-ELECTRIC COMPANY, LICENSEE 


Determination of Actual Legitimate Original Cost of Project No. 289 
Kentucky, as of November 30, 1929 


EP-289 
(Decided October 31, 1933) 
Syllabus 


1. A contract for exclusive construction and other services by the 
service company of a system to a public utility, both under com- 
mon control, involves one of the most obnoxious practices of the 
holding company device, and the Federal Power Commission, 
in determining the cost of a licensed project, must closely scru- 
tinize such contract and the conditions under which it was made. 

2. Where there is common control of the service company and the 
operating company, the two being virtually departments of an 
integrated system, with the power implicit therein arbitrarily to 
dictate contracts and fix charges for services, the Commission 
must disregard the contract and demand evidence of the cost 
to the service company of the services rendered. Under the 
Federal Water Power Act the allowable cost to the licensee for 
coustruction and other service can be no more than the cost of 
such service to the service company under common control with 
licensee. 

3. The Federal Water Power Act forbids the Commission to allow 
other than actual legitimate original cost of the construction of 
the project. The cost must be (1) actual, that is, real and 
bona fide, as distinguished from fictitious or fabricated, whether 
by intercorporate dealings or otherwise; and (2) legitimate, 
meaning not coerced, collusive, fraudulent, or unreasonable; and 
(3) original, as excluding elements of subsequent enhancement, 
profit, or accretion. 

4. Where there is common control it is not sufficient to show that 
the prices for services are no higher than obtainable elsewhere, 
but the burden is upon the licensee to show the actual cost 
to the service company. And having, by intercorporate contract, 
destroyed the open market, licensee cannot appeal to the stand- 
ard of the open market by which to measure the value of the 
services rendered in a closed market. Furthermore, in determin- 
ing the cost of services, the market value of such services does 
not measure their cost within the meaning of the Federal Water 
Power Act. 

5. Where the majority interest imposes a monopolistic service con- 
tract on a licensee through system control, it has no right to 
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complain that the minority shares in the alleged economies 
which result from such involuntary servitude of the minority 
interests. 

(}. Officers of a public utility corporation who are at the same time 
officers of a private service corporation are under the duty, when 
acting in such dual capacities, in the making of a service con- 
tract, to discharge the primary obligation they owe as trustees 
or agents of the consuming public. They are forbidden, by law, 
to negotiate or consent to an intercorporate contract imposing 
unnecessary costs upon the utility, carrying a profit to the pri- 
vate corporation in which they may participate as officers, stock- 
holders, or otherwise. 

7. It is the duty of the licensee to keep its accounts in conformity 
to the Commission’s accounting rules and if failure to do so 
makes it impossible to furnish evidence of cost, such failure to 
obey the law is not a satisfactory answer to the plain require- 
ment of the statute. 

8. The burden is upon licensee to furnish satisfactory evidence from 
which the actual cost can be ascertained, and the results of an 
audit made by the Federal Trade Commission for another pur- 
pose, and upon other principles, is not acceptable as a substitute. 

9. In determining the cost of services rendered by a private service 
company to the licensee, a public utility, both being under com- 
mon control, the Commission should have submitted to it satis- 
factory evidence as to all elements of cost, including salaries 
paid, and bonuses, if any, to the officers and directors of the serv- 
ice company, and also to show whether there was any duplica- 
tion of such payments to individuals serving as officers of both 
companies. 

. Money paid by licensee under a contract between it and an af- 
filiated construction company to guarantee the latter a percent- 
age fee and to reimburse for a loss sustained under a contract 
with the Government for the construction of a dam, which is not 
a part of the project works, is not a proper part of the cost of 
the licensed power project. 

. The evidence of alleged benefits to licensee offered in justification 
of its claim for reimbursement of an affiliated service company 
for loss on a Government dam is too conjectural and specula- 
tive, as the Commission cannot appraise the value of things 
which might conceivably have happened under circumstances 
which could have existed, but did not. 

. The date when the project is available for operation is the date 
when in the course of due diligence the project has been suf- 
ficiently completed to be reasonably reliable and available for 
service. 

. Interest at the rate of 6 percent is allowable on construction costs 
during the construction period, under the circumstances shown 
in this case. 

. Attorneys’ fees are allowable as a part of the cost of the project, 
but where the attorneys are the legal department of an affiliated 
service company having a contract with the licensee for con- 
struction and other services, fees for services rendered by the 
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legal department at the home office must be disallowed, as they 
are provided for in the construction contract. 

15. Expenditures for airplane photography and motion pictures of the 
project during various stages of its construction cannot be al- 
lowed as a part of the actual legitimate cost, since the benefit 
thereof to the particular project does not appear. 

16. The cost of a banquet is not an appropriate or proper part of the 
cost of a public-utility project. To approve such an expenditure 
might open the door to goodwill advertising at the cost of the 
consuming public. 

17. The reasonable cost of an outdoor observation platform and sal- 
aries to guides for the protection of visitors are properly allow- 
able as legitimate costs, since the licensee is under a duty to pro- 
vide reasonable means for the protection of the public against 
injury. 

18. Expenses for the convenience and entertainment of visitors, such as 
transportation, lunches, and soft drinks, are not allowable as 
eosts of the project, as the licensee owed no such duty to 
visitors. 

19. While licensee is entitled to a compensatory rental on its non- 
project lands actually and necessarily used for construction 
purposes, it is not entitled to a rental above interest and ecarry- 
ing charges on its own lands used to construct its own project. 

20. Expenses of employees of the construction company attending con- 
ventions are not allowable as a part of the cost of licensee’s 
project. 


Cummins, Hagenah and Flynn; William J. Hagenah and Paul 
Reiss for licensee. 
H. B. Teegarden for the Commission. 


McNincn, CoMMISSIONER: 


This case involves the determination of the cost of a hydroelectric 
project on the Ohio River in the city of Louisville, Ky. The pre- 
liminary permit was granted December 4, 1923, and the license was 
issued November 11, 1925, to the Louisville Hydro-Electric Co., a 
Delaware corporation, organized in 1922. The project consists of a 
power house and appurtenant equipment therein at United States 
Dam No. 41, a substation and other works and facilities, includ- 
ing the necessary land. 

In conformity to the Federal Water Power Act (41 Stat. 1063; 
U.S. C., Title 16, sees, 791-823) the licensee filed a verified statement, 
in detail, of the cost of this project as of May 1, 1928, later ad- 
justed to November 30, 1929. The total cost claimed is $7,829,738.72. 
Commission examiners Harold Tomlin and Raymond M. Lindsay, 
audited the records of licensee and submitted a preliminary ac- 
counting report thereon which was examined and approved by the 
Commission’s chief accountant, William V. King. This report rec- 
ommended for allowance certain items of cost and suspended other 
items for adjustment or disallowance, after special consideration 
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by the Commission. Under the-Commission’s rules of practice a 
copy of this report was served upon licensee, which, in due time, 
filed its protest to the suspension of said items and requested a 
hearing thereon. 

A hearing was held and upon the record, including the license and 
an amendment, statement of cost filed by licensee, preliminary ac- 
counting report, licensee’s protest, such of the stipulations between 
the solicitor for the Commission and counsel for the licensee as 
were approved by the Commission, the evidence and exhibits intro- 
duced at the hearing, and briefs by counsel for licensee and by the 
Solicitor, the Commission approves and allows $6,996,093.52 as the 
actual legitimate original cost of the project as of November 30, 
1929, and rejects and disallows $833,645.20, the balance of the 
licensee’s claim. 





The Commission’s allowances and disallowances of the numerous 
cost items appear in a separate order determining cost, but some 
of these items involving interpretations of the act and administrative 
policies require discussion. 


FEE ON COST OF CONSTRUCTION 


The licensee claims $481,533.48 as part of the cost of construction 
representing a 744 percent fee paid to the Byllesby Engineering & 
Management Corporation (hereinafter referred to as the Byllesby 
Service Co.) under a contract for engineering, accounting, purchas- 
ing, and other services. The Commission has approved the reim- 
bursement of the Byllesby Service Co., at cost, for direct services 
and purchases of materials, etc., as provided for in said contract. 

(1) The question here at issue is the allowance of the 714 percent 
fee as part of the actual legitimate original cost of the project. The 
decision of this question necessarily involves scrutiny of an intercor 
porate contract whereby the Byllesby Service Co., the service organ- 
ization of the system, performed services for and received this fla 
percentage fee from the licensee, an affiliated company, both com- 
panies being under common control. This intercorporate service 
contract between the licensee, a public utility subject to regulation, 
and the Byllesby Service Co., a private corporation, not subject to 
regulation or any limitation on profits, presents one of the most in- 
sidious, grievous, and obnoxious practices of the holding company 
device or system. Such service charges demand searching inquiry 
of the conditions under which the contract was negotiated, and of 
profits resulting from such payments by one affiliate company to 
another, to prevent collusive inflation of the capital structure of the 
operating utility. Such inflation would be reflected in rates to con- 
sumers and would increase the recapture price to be paid for the 
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project by the Federal Government, a State, or municipality, thus 
directly affecting the public interests which this Commission was 
created to protect. 

The common control of the two parties to the contract is undis- 
puted. These two companies are units in a great utility system‘ 
of which H. M. Byllesby Co. is the top holding company, controlling 
many other operating companies not directly involved in the instant 
case. This top holding company owns and controls the Standard 
Gas & Electric Co. (hereinafter called the Standard Co.), a sub- 
sidiary holding company; the Standard Co. owns all of the stock of 
and controls the Byllesby Service Co.; and also controls, indirectly, 
the licensee, through the Louisville Gas & Electric Co., of Delaware 
(distinct from another subsidiary of the same name, a Kentucky 
corporation), which in turn owns all of the stock of the licensee, 
the Louisville Hydro-Electric Co. The licensee further admits that 
it and the Byllesby Service Co. are dominated hy common directors. 

The Byllesby Service Co. is the managing, directing, constructing, 
and servicing agency of the entire Standard system. In 1925 when 
the contract was made under which the fee is claimed, nearly all of 
licensee company officers were also officers of the Standard Co., the 
Byllesby Service Co., and the said Louisville Gas & Electric Co.; 
and officers and directors of the Byllesby Service Co. constituted a 
majority of the directors of the other three companies. It is a tell- 
tale circumstance that M. A. Morrison, who, as vice president for the 
Byllesby Service Co. executed the fee contract under consideration, 
was at the time a director, assistant secretary, and assistant treasurer 
of the Louisville Hydro-Electric Co., licensee, and vice president and 
assistant secretary of its immediate owner, said Louisville Gas & 
Electric- Co., and a director and secretary and treasurer of the 
Standard Co., which owned a majority of the stock of and controlled 
the Louisville Gas & Electric Co. Further, that Halfred Erickson, 
who executed the contract as vice president of the licensee company, 
was at the time a director and vice president of the Byllesby Serv- 
ice Co., the other party to the contract, and a director of both the 


1THE HOLDING Co., BONBRIGHT AND MEANS (1952) 114-115: 

This great system (H, M. Byllesby Co.) involves the most complicated holding-company 
set-up with which the writers are familiar. The underlying holding company is the 
Standard Gas & Electric Co., a pure holding company whose subsidiaries supply electric, 
gas, steam heating, telephone, water, or transportation service in 1,648 communities 
located in 20 States. At the end of 1930, it served 1,617,414 customers. * * * The 
growth of the system in recent years has been most rapid. In 1924, the total electric 
power generated by the system amounted to 1,414 million kilowatt-hours, or 2.6 percent 
of the commercial total for the country. By 1930, this had increased to 4,594 million 
kilowatt-hours or 5.2 percent of the national total. In itself, this company represents the 
more or less ‘“‘normal” holding-company pyramid, the Standard Gas & Electric Co. with 
assets of $319,000,000 in 1930 controlling subsidiaries with assets of $1,200,000.000. 
But on top of this typical holding company is a corporate organization which defies 
simple ana'ysis. * * * 
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Standard Co. and the Louisville Gas & Electric Co. It is further noted 
that William C. Pohl, who attested the contract, as assistant sec- 
retary, for the Byllesby Service Co., was also assistant secretary 
and treasurer of the Standard Co.; and that Herbert List, who 
attested the contract as assistant secretary for the licensee com- 
pany, held a corresponding position with each of the three other 
companies including the other party to the contract, the Byllesby 
Service Co. Whatever else this may indicate, it must be granted 
that here is the maximum of convenience and simplicity in the nego- 
tiation and execution of contracts, assuming that each officer could 
remember the particular company for which he was acting. 

The following chart, made from evidence of record, graphically 
shows the Fy conan om and harmony of control: 


| pyitesby Engineer- | Louisville Gas & Sant 
Standard Gas& (“ing & Manage- Electric Co., Del- ee — 
ment Cpu aware acerte V2, 

| 

| 


Electric Co. 


Officer | 
| 


} | 
J.J. O’Brien_-__.. President _ ....| President 


President_ - . President. 
R. J. Graff | Vice president _- ...| Vice president __- 


| Assistant secretary | Assistant secretary 
and assistant | and assistant 
| treasurer. treasurer. 
Halfred Erickson...|.......-..-- 7 sens aso | Vice president | Vice president. 
F. C. Gordon. __...| Vice president See ELIS 
George H. Harries dees piiecntiitiaiest iinet! 
B. W. Lynch heasd -d | Vice president and 
assistant  treas- 
urer. 
M. A. Morrison.._.| Secretary-treasurer " | Vice president and | Assistant secretary 
| | assistant secre-| and assistant 
} tary. treasurer. 
Herbert List | Assistant secretary | Assistant secretary | Assistant secretary 
and assistant and assistant | and assistant 
treasurer. | treasurer. treasurer. 
William G. Pohl. ..| ----d0......--.-----| Assistant secretary 








The record also shows substantially the same condition as to 
common directorates, which authorized and later ratified the fee 
contract. 

Upon these admitted facts there is no room for quibble or doubt 
that licensee has no independence of action, but that decisions made 
by licensee operating company and the Byllesby Service Co. were 
made by the same group of men, acting in dual, triple, and quad- 
ruple capacities, responsive primarily to the holding and controlling 
interests. This corporate “family” control was so complete in fact 
and limited in personnel as to require but 1 room, 1 table, 1 small 
group of men at 1 point of time to dictate on behalf of the pater 
familias an offer by 1 member and an acceptance by another, The 
service contract in question is monopolistic, requiring the exclusive 
employment by the operating company of the Byllesby Service Co. 
for a term of 10 years, and provided for a profit to be paid by 
licensee, a public utility, for the benefit of a private holding com- 
pany, into whose treasury every dollar of the profits extorted from 
the operating company is siphoned through the holding company’s 
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wholly owned service company. So complete was the reliance on 
this control, the contract for the construction service, running into 
several millicns of dollars, was not entered into until April 15, 1926, 
prior to which time a large amount of the work for which this fee 
is claimed had already been done. Contrary to business custom, the 
officers and directors of the licensee, acting in their capacity for that 
company, found it unnecessary to have the contract in advance of 
beginning work to guard against misunderstanding or unreasonable 
and arbitrary charges, since they were dealing with themselves, under 
the guise of another corporation. To ask the Commission to find 
that in the making of this fee contract there was any arm’s length 
bargaining, or real independence of action on the part of the licensee, 
assaults the credulity of the Commission beyond reason. Experi- 
ence has abundantly proved that a man cannot serve two masters 
equally well in a trade nor will he often turn his back on his 
paymaster. 

(2) In making a determination of the actual legitimate original 
cost of the project constructed under this contract, the Commission 
is not blinded by legal technicalities nor misled by attenuated theo- 
ries. Where there is admitted control of both the licensee and the 
service company and where, as here, the two companies are virtually 
departments of an integrated system, the Commission must, under 
the provisions of the Federal Water Power Act, disregard the con- 
tract and hold that cost to the licensee can be no more, though it may 
under certain circumstances be less, than the cost of such service to 
the service company. Since the relationship of these two companies 
so unmistakably points to the existence of a superimposed power 
arbitrarily to dictate contracts and fix charges for services, the Com- 
mission cannot be bound by the terms of such contract, but must 
demand evidence of the cost to the Byllesby Service Co. of the serv- 
ices rendered. Smith v. Illinois Bell Telephone Co., 282 U.S. 1383 
(1930); Western Distributing Co. v. Public Service Commission of 
Kansas, 285 U. S. 119 (1932); Wichita Gas Co. v. Public Service 
Commission of Kansas, 2 F. Supp. 792 (1932). 

In Smith v. lllinois Bell Telephone Co., supra, a similar situation 
was presented to the court. There the utility sued to enjoin as con- 
fiscatory an order of the Illinois Commission to lower telephone rates 
in the city of Chicago. The Illinois company purchased, in large 
part, its supples from the Western Electric Co., a manufacturing 
subsidiary of the American Telephone & Telegraph Co., and also 
paid to the latter company a fee of 414 percent of its gross revenue 
for rental of instruments and for engineering, financial, and other 
services. The American Telephone & Telegraph Co. owned both the 
contracting companies ; and the Illinois Commission contended that the 
charges paid were excessive and should not be allowed as an expense 
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in computing rates, without a further showing of actual cost. The 
Supreme Court sustained this contention of the Commission. Because 
of the relationship between the corporation, the court ruled that: 


The point of appellants’ contention is that the Western Blectric Co., through 
the organization and control of the American company, occupied a special 
position with particular advantages in relation to the manufacture and sale of 
equipment to the licensees of the Bell system, including the Illinois company, 
that is, that it was virtually the manufacturing department for that system, 
and the question is as to the net earnings of the Western Electric Co. realized 
in that department and the extent to which, if at all, such profits figure in the 
estimates upon which the charge of confiscation is predicated. We think that 
there should be findings upon this point. 


And concerning the gross fee paid the American company, the 
court said: 


There should be specific findings by the statutory court with regard to 
the cost of these services to the American company (italics ours) and the 
reasonable amount which should be allocated in this respect to the operating 
expenses of the intrastate business of the Illinois company in the years covered 
by the decree. 


In the instant case, the Byllesby Service Co., through the control 
of it and the licensee by the Standard Co., “occupied a special posi- 
tion with particular advantages” in rendering services to licensee 
as it was not only virtually the service department of the system, 
but was assured all of the construction and service business of 
licensee. 

The issue was again raised in Western Distributing Co. v. Public 
Service Commission of Kansas, supra. In that case, the utility sued 
to enjoin the enforcement of natural-gas rates by the commission 
for Eldorado, Kan., as being inadequate. Involved in the compu- 
tation of the rate was a contract whereby the Western Distributing 
Co. purchased its gas for 40 cents per 1,000 cubic feet at the city 
gate from the Cities Service Gas Co. In affirming the denial of the 
injunction, the Supreme Court in an opinion by Mr. Justice Roberts, 
pointed out that to establish a proper rate— 


necessarily required a determination of the question whether the price paid for 
the gas distributed is fair and reasonable. To this end the Commission insists 
upon its authority to make such investigation as will satisfy it upon this point. 

Having in mind the affiliation of buyer and seller and the unity of control 
thus engendered, we think the position of the appellees is sound, and that the 
court below was right in holding that if appellants desired an increase of 
rates it was bound to offer satisfactory evidence with respect to all the costs 
which entered into the ascertainment of a reasonable rate. * * * There 
is an absence of arm’s-length bargaining between the two corporate entities 
involved, and of all the elements which ordinarily go to fix market value. 
The opportunity exists for one member of the combination to charge the 
other an unreasonable rate for the gas furnished and thus to make buch 
unfair charge in part the basis of the retail rate * * *, 


1693—40——-11 
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Where, * * * they constitute but a single interest and involve the em- 
barkation of the total capital in what is in effect one enterprise, the elements 
of double profit and of the reasonableness of intercompany charges must neces- 
sarily be the subject of inquiry and scrutiny before the question as to the law- 
fulness of the retail rate based thereon can be satisfactorily answered. (Em- 
_ phasis supplied.) 


It is enough te say that in view of the relations of the parties and the power 
implicit therein arbitrarily to fix and maintain costs as respects the distributing 
company which do not represent the true value of the services rendered, the 
State authority is entitled to a fair showing of the reasonableness of such 
costs, although this may involve a presentation of evidence which would not 
be required in the case of parties dealing at arm’s length and in the general 
and open market, subject to the usual safeguards of bargaining and 


competition. 

In Kansas there was an immediate sequel to the Western Dis- 
tributing case in Wichita Gas Co. v. Public Service Commission of 
Kansas, supra, to which the Western Distributing Co. and -several 
other Cities Service Companies were parties. The Kansas Commission 
had disallowed entirely a fee of 134 percent to H. L. Doherty & Co. 
on the ground that the fee contract provided for services which, if 
performed, would be a duplication of services rendered by the Gas 
Service Co. (an intermediary Doherty holding and service com- 
pany) under a contract approved by the Commisison; and for the 
reason that the company had failed to carry the burden of showing 
that such charges were fair and reasonable. 

The court sustained the Commission and said: 


We are of the opinion that the burden of proof, both under the Kansas stat- 
ute and under general principles, was upon the distributing companies. 


The Kansas statute referred to, section 74-602c, 1931 Supp., R. S. 
Kan. 1923, is as follows: 


Showing required for fixing or charging rates.—In ascertaining the reason- 
ableness of a rate or charge to be made by a public utility, no charge for 
services rendered by a holding or affiliated company, or charge for material or 
commodity furnished or purchased from a holding or affiliated company, shall 
be given consideration in determining a reasonable rate or charge unless there 
be a showing made by the utility affected by the rate or charge as to the 
actual cost to the holding or affiliated company furnishing such service and 
material or commodity. (Italics ours.) Such showing shall consist of an 
itemized statement furnished by the utility setting out in detail the various 
items, cost for services rendered, and material or commodity furnished by the 


holding or affiliated company. 

Section 4 (a) of the Federal Water Power Act provides that “in 
order to aid the Commission in determining the net investment of a 
licensee in any project the licensee shall, upon oath, * * *. file 
with the Commission, in such detail as the Commission may require, 
a statement in duplicate showing the actual legitimate cost of con- 
struction of such project, * * *.” And section 3 defines “actual 
legitimate original” cost as a component part of net investment. 
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(3) The principle and doctrixié laid down by the Supreme Court 
in the /llinois Bell and the Western Distributing cases, supra, apply 
to the instant case with even greater force, for the reason that the 
Federal Water Power Act forbids the Commission to allow other 
than the actual, legitimate, original cost of the construction of the 
project, whereas no such statutory provision was involved in the 
cited cases. 

The Commission interprets this triple statutory limitation to mean 
that the cost must be (1) actual, that is, real and bona fide, as distin- 
guished from fictitious or fabricated, whether by intercorporate deal- 
ings or otherwise; and (2) legitimate, meaning not coerced, collusive, 
fraudulent, or unreasonable; and (3) original, as excluding elements 
of subsequent enhancement, profit, or accretion. Pursuant to this 
and other provisions of the statute, the Commission must “pierce the 
veil” and find the cost to the Byllesby Service Co. m determining 
the cost to the licensee. 

(4) No evidence was introduced as to the cost to Byllesby Service 
Co. of construction work, but as to the question of the reasonable- 
ness of the 714 percent charged the licensee by the service company 
under the contract, the licensee introduced evidence purporting to 
prove that the 714 percent on the cost of the project represented no 
more and possibly less than the market value of such services. 
Where there is common control it is not sufficient merely to show 
that the prices are no higher or are even less than obtainable else- 
where, for such evidence was offered in Western Distributing Co. 
v. Public Service Commission of Kansas, supra, and held insuf- 
ficient to prove the reasonableness of a charge. The reasons against 
accepting the rule of “market value” are even stronger in the instant 
case where the pertinent issue is: “What is the cost within the mean- 
ing of the statute of the services rendered to the licensee?” In 
Smith v. Illinois Bell Telephone Co., supra, the court, because of the 
interrelationship, demanded to know the cost to the holding com- 
pany of the services rendered as a factor in the determination of the 
reasonableness of the fee paid. And in the Western Distributing Co. 
case the court clearly placed the burden of proof as to this cost upon 
the utility. This would seem definitely to exclude market value as a 
measure for the service rendered, for manifestly market value is 
not cost, 

Furthermore, there can be no such thing as “market value” under 
the circumstances in the instant case. Here the Byllesby Service Co. 
has the exclusive and monopolistic control of the construction and 
service work of the companies of the system. It can calculate on its 
volume of business, can rationalize its activities, can economize in 
volume purchasing, and otherwise effect economies which might’ not 
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be available to an independent contractor bidding in a free market. 
In the very nature of things the Byllesby Service Co. was doing 
business in a closed market. Having destroyed the open market, 
insofar as the services here involved are concerned, it cannot be 
heard to appeal to the standard of an open market by which to 
measure its charge for services to its affiliate. For Byllesby Service 
Co. to have denied licensee the right to an open market on bids was 
an arbitrary act and invites no intervention to correct its own wrong. 

(5) Counsel for the licensee contend, however, that inasmuch as 
the Standard Co. owned only a majority of the stock of the said 
Louisville Gas & Electric Co. (which owned all of the stock of 
the licensee), it is not within the reason or the rule of Smith v. 
IWinois Bell Telephone Co., supra. It is argued that to limit the 
charges of the service company to cost for services rendered the li- 
censee would be to give the minority interest an undue advantage 
through the benefits of the services at cost. When the majority 
interest imposes a monopolistic service contract on licensee through 
system control, it has no right to complain that the minority shares 
in the alleged economies which result from such involuntary servi- 
tude of the minority interests. Indeed, it is not unreasonable to 
assume that the minority stockholders were content to submit to the 
Standard Co. control, in the hope and expectation that the said 
Louisville Gas & Electric Co. would benefit by being a part of the 
“system.” Furthermore, the control exercised through the majority 
over this company enabled the Byllesby Service Co. to command 
an assured market for its services with the licensee company. This 
reduced the proportionate amount of overhead to be allocated to 
each company of the whole system just as though the said Louisville 
Gas & Electric Co. were a wholly owned subsidiary of the system; 
and since that company contributed equally to the system scheme 
through the licensee, it should benefit equally with the wholly owned 
companies. 

The contract that was imposed upon the licensee was similar in 
form to those used by the Byllesby Service Co. for its other affiliated 
“clients” from the time of its inception. Prior to 1919 the engineer- 
ing and management services now performed by the Byllesby Service 
Co. were performed for the Standard system of H. M. Byllesby Co., 
which caps the Standard pyramid. The H. M. Byllesby Co. also 
rendered financial services, marketed securities, and participated in 
syndicates on behalf of the companies controlled. In 1918 H. M. 
Byllesby Co. decided to confine its business to investment banking. 
At that time it had heavy holdings in the Standard Co. and turned 
over to it the profitable managerial, engineering, and construction 
business, along with the organization to carry it on. 
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The transfer or gift was made as of January 1, 1919, although the 
formal offer and acceptance were not effected until March 5, 1919. In 
June 1919 the Standard Co. caused to be incorporated the present 
Byllesby Service Co. It turned over the business it had received 
from H. M. Byllesby Co. at a price set at $1,000,000 payable in the 
form of 100,000 shares of the new corporation’s capital stock. In its 
balance sheets the new corporation credited its capital stock at 
$1,000,000 and set up as a balancing asset “property contracts” for 
$1,000,000. Although “property contracts” were thus set up, an 
audit made by the Federal Trade Commission, hereinafter referred 
to, shows no formal contracts executed before September 1, 1921, 
more than 2 years thereafter. 

The H. M. Byllesby Co. had been charging a management fee of 
134 percent and an engineering fee of 714 percent, and this practice 
was continued by the management-engineering corporation organiza- 
tion after it was transferred to the Standard Co. and then to the 
Byllesby Service Co. In 1921, the Standard Co., in a collateral trust 
agreement securing an issue of bonds, pledged all of the 100,000 
shares of the Byllesby Service Co. and that company’s engineering 
and management contracts with 12 subsidiaries of the Standard Co. 
The only subsidiary not included in the collateral list was said 
Louisville Gas & Electric Co. These contracts were all dated Sep- 
tember 1, 1921, and cover a period of 21 years, expiring August 31, 
1942. A special form of contract was entered into with the licensee 
(exhibit D, preliminary accounting report) the general features 
being the same, however, as in the form contract for the other 
subsidiaries. 

The fees collected under these contracts proved highly profitable to 
the Byllesby Service Co. The Federal Trade Commission audit 
shows that for the years 1922-27 the total gross income for the com- 
pany for all services aggregated $22,244,044.45, while the operating 
expenses were $11,449,091.28, leaving a net income of $10,794,953.17, 
or a profit of 98.5 percent on the cost of rendering the services. For 
the engineering department in the same years the total gross income 
was $6,820,142.98, while the total operating expenses aggregated 
$4,439,396.62, leaving a net income of $2,380,764.35, a profit of 53.62 
percent on the cost of this service. 

Such profits resulting from holding company control and inter- 
corporate contracts are not only unreasonable but shocking when 
considered in the light of their direct influence upon a business af- 
fected with a public interest. The public utility does not stand in a 
competitive field in which a customer may exercise a free opportunity 
in an open market to buy where he can buy at the lowest price; it is 
a business monopolistic in character, where there are many customers 
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but only one vendor, a vendor who is not subject to the restraint 
of competition in the sale of that which is a necessity, and who, 
unless restrained by the regulative power of Government, may charge 
its helpless customers what the traffic will bear. Insofar as the hold- 
ing company may be able to accentuate this natural disadvantage 
in which the consumer finds himself in dealing with the operating 
utility, the policies of such holding company are not equitably free 
from public scrutiny, judgment, and criticism. Abuse by a private 
unregulated corporation of the exercise of the power of control to 
collect excessive toll from an operating public utility is a gross injus- 
tice to the public which pays the bill. Such intercorporate profits 
have no proper place in the cost or capital investment structure of a 
public utility operating company. This is doubly true where the 
operating company is a company bound by Federal statute to a capi- 
tal structure limited to net investment. 

The Byllesby Service Co. furnished for these extraordinary profits 
only services provided by the personnel of the management group. 
There was no substantial investment upon which to earn a return. 
It took no risk. It constructed on a cost-plus basis. It pur- 
chased materials and supplies for licensee’s account. The finances 
of licensee being under system control, there were no losses incident 
to bad debts, delay in collecting, disputes, or lawsuits. 

(6) Upon its incorporation the service company’s sole asset, cap- 
italized at a round million dollars, was the artificial value implicit 
in its connections and ability, through a small group of men, in 
their fiduciary capacity as directors of operating companies, to 
guarantee profitable business. Officers and directors of a quasi- 
public corporation, in contracting with themselves in another cor- 
porate capacity for services where the gain of one may be the loss 
of another, must be actively cognizant of their duty in fact as well 
as in law to act as a trustee charged with administering the trust 
equitably in the interest of the consuming public. This dealing with 
themselves by directors and executives on behalf of their cooperating 
companies can only be justified, if at all, on the ground that in their 
capacity as managers of the service company they can and do achieve 
greater economy and service for the operating company than if 
they restricted themselves to their capacity as managers of only the 
operating company. Hence, they owe an active, positive duty as 
officers of the operating company to perform or purchase the greatest 
service at the greatest economy. And it follows that the savings 
achieved by such actions should redound to the operating companies 
on whose behalf they have been employed. 

This is not a new doctrine. The law is well settled that officers and 
directors must not overlook the fiduciary duties they owe to their 
corporation when dealing with themselves in another corporate 
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capacity. Geddes v. Anaconda Mining Co., 254 U. S. 590 (1921); 
Twin-Lick Oil Co. v. Marbury, 91 U. S. 587 (1875); Wardell v. 
Railroad Co., 103 U. S. 651 (1880). Passive acquiescence by inde- 
pendent stockholders in the contracts of the management made with 
its own corporation does not excuse those in control from their duty 
to protect the public interest. For officers and directors of utilities, 
such as the licensee, hold positions of trust as quasi-public officers 
not only to the stockholders but to the public they serve. Moody v. 
Kell, 235 Fed. 86 (1916); Cook v. Sherman, 20 Fed. 167 (1882). 
Furthermore, they are forbidden to negotiate construction contracts 
with their corporations which are adverse to the public interest as 
well as to that of the stockholders of the corporation. As early as 
1888, in Woodstock Iron Co. v. R. and D. Extension Co., 129 U. 8. 
643, the Supreme Court said: 

Corporations, it is true, formed for their (railroad) construction are private 
corporations; but whilst their directors are required to look to the interests 
of their stockholders, they must do so in subordination to and in connection 
with the public interest, which they are equally bound to respect and subserve. 
All arrangements, therefore, by which directors or stockholders or other persons 
may acquire gain, by inducing those corporations to disregard their duties 
to the public, are illegal and lead to unfair dealing. * * * 

(7) In reply to the demand of the Commission for evidence as to 
the costs, the licensee contends that it is not possible to furnish evi- 
dence upon which to determine the actual costs to the Byllesby Serv- 
ice Co. for the specific services rendered to the licensee, except as 
those costs are reflected in the over-all operating costs and operating 
revenues as shown by its books for its engineering department, 
which rendered the bulk of the services under the fee contract. That 
the licensee may, through failure to obey the law, find it impossible 
to furnish such evidence of cost is not a satisfactory answer to the 
mandatory requirement of the statute, of which not only the licensee 
but the Byllesby Service Co. and all parties interested, through af- 
filiation or otherwise, are charged with notice. This project was 
licensed under the provisions of the Federal Water Power Act 
and by the specific terms of the license all the provisions of the act 
are incorporated therein. Among these provisions is the requirement 
that the licensee shall keep accounts in conformity to the Commis- 
sion’s system of accounts prescribed for licensees under the Federal 
Water Power Act, issued November 20, 1922, 3 years prior to issu- 
ance of license. If licensee and its affiliated service company had 
conformed to the plain requirements of the statute, the license, and 
the Commission’s accounting rules, it would have been a simple and 
easy procedure to submit to the Commission satisfactory evidence 
as to these costs. This is a proper burden cast upon the licensee by 
the statute. Cf. Western Distributing Co. v. Public Service Commis- 
sion of Kansas, supra. 
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(8) As a substitute for evidence of actual cost, the licensee pro- 
posed through its counsel, in a stipulation entered into with Solicitor 
for the Commission, subject to the approval of the Commission, 
that for the engineering department of the Byllesby Service Co. the 
Commission should find the average ratio of total expense to total 
gross income was 65,09 percent and that this operating ratio indicates 
the relation of cost to income for the department. And it was fur- 
ther proposed to apply this ratio to the fee paid by the licensee to 
determine the cost of the services rendered. The ratio was obtained 
by an analysis of the accounts of the Byllesby Service Co. for the 
years 1922-27 as shown in an audit and report of the Federal Trade 
Commission, made pursuant to Senate Resolution No. 83, Seventieth 
Congress, first session, directing investigation of certain utility 
corporations. 

The Commission is of the opinion that it cannot accept this sub- 
stituted or secondary evidence, involving a substantial amount of 
money and, what is more important, an avoidance of the statutory 
requirements of more exact and direct proof. No question is enter- 
tained as to the accuracy of the Federal Trade Commission’s audit; 
but that Commission derives its authority from, and its duties are 
defined by, a statute different in terms, intent, and purpose from 
the Federal Water Power Act. Its audit, made for a different 
purpose, does not show certain important facts required by the Fed- 
eral Water Power Act. It is the duty of the Federal Power Com- 
mission not only to audit and determine items of alleged cost with 
reference to their actual expenditure, but also to scrutinize each item 
with regard to its being a reasonable, appropriate, and legitimate 
cost. The accounts of the Byllesby Service Co. as kept at the time 
of the said audit show arbitrary classifications of expenditures not 
in conformity to the Commission’s rules of accounting. The same 
is true as to allocations of percentages and ratios of overhead and 
expense; and also of profit to the engineering and other depart- 
ments. Hence there is no evidence before the Commission, nor in 
the proposed stipulation, from which it can determine with reason- 
able certainty the cost of the services within the meaning and intent 
of the act, 

(9) In a case involving an intercorporate contract such as is 
here presented, the Commission should have submitted to it satisfac- 
tory evidence as to all elements of cost, including salaries paid, and 
bonuses, if any, to the officers and directors of the service company; 
and also to show whether there had been any duplication of such 
payments to individual officials for services allegedly performed in 
their dual capacities. 

For the purpose of the Federal Trade Commission, such informa- 
tion was unnecessary and was not collated: The proposed ratio is 





tal 


ned 
the 
ade 
eth 
lity 


sub- 
| of 
tory 
iter- 
dit ; 
are 
rom 
rent 
Fed- 
om- 
with 
item 
mate 
time 
s not 
same 
1 and 
spart- 
or in 
»ason- 
intent 


as is 
tisfac- 
d, and 
pany 5 
f such 
ned in 


forma- 








LOUISVILLE HYDRO-ELECTRIC COMPANY, LICENSEE 145 


admittedly not exact as applied to the specific services rendered to 
licensee’s project but is, at best,.an over-all average cost of services 
rendered by one department of the service company. To accept this 
proposed ratio would be to assume, as the Commission has no right 
to do, that all of the items entering into the over-all costs are of 
such character and amount as to be in conformity to the requirements 
of the act, and the Commission’s accounting rules and regulations. 

The Commission is of the opinion that it has no right to predicate 
a finding and determination upon the tendered secondary evidence, 
and is unwilling to approve and adopt the proposed stipulation. 
Therefore, it disallows the fee of $481,533.48 as part of the actual 
legitimate original cost of this project with leave to licensee to submit 
appropriate evidence in support of its claim. 

It is clear that the failure of licensee to submit evidence of these 
costs was due to the fact that it had no record of such costs, nor any 
control over the only source of this essential information. System 
management had supplanted company autonomy, thereby depriving 
licensee of any real freedom to manage and direct its own affairs, 
For necessary legal purposes its corporate body was kept alive, 
while skillful pressure produced a general paralysis. A corporate 
entity became a subservient and highly profitable nonentity. 

The undisputed evidence shows that the Byllesby Service Co.— 
not a public utility, not subject to direct regulation by either Fed- 
eral or State authority—took charge of the affairs of licensee, a 
public utility. It prepared the application for the articles of in- 
corporation; as licensee’s “agent” it prepared, filed, and followed 
through to its granting the application to the Commisison for the 
license for the project. The financing, purchasing, construction, 
inspection, and most of the accounting, and all of the legal work 
were done for licensee. These were not acts of benevolence but 
intruded services for gain. 

Such a holding-company dynasty—not exceptional, but typical— 
with its absentee ownership and management, its sovereignty over 
far-flung dominions in many States, but subject to the direct juris- 
diction of none, its authority centralized in a few strong hands, its 
“fee” taxation without representation of the operating companies, is 
a grave economic and social peril. It calls for prompt corrective and 
preventive measures. The crux of the problem is the present inad- 
equacy of the law. State commissions and the Federal Power Com- 
mission should be clothed with all regulatory jurisdiction possible 
over such holding and service companies, 

Defenders of system control and service contend, as counsel for 
licensee argued in this case, that through a large coordinated system 
economies are effected: (1) Through a better specialized managerial 
and technical staff than any one operating company could support; 
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and (2) decreased overhead by elimination of “lapse time”, etc., 
because of assured “clients”, and that the work to be done for the 
whole system can be rationalized. Waiving the unsocial aspects, 
and certain limitations to the economic argument, it is to be observed 
that the cooperative support of the operating companies in an inte- 
grated service plan is the sine qua non of the economies resulting. 
The holding company merely brings the companies together and 
acts as a clearing house; of itself it contributes nothing to economy. 
Hence, it has no right to take unto itself all of the fruits of the 
cooperation. Such a family-purse arrangement is unjust and sug- 
gests a legal or, at least, a de facto separation, so the holding com- 
pany and the operating company may live apart, each manage its 
own affairs, and support itself. 

The valid objection to the holding-company practice of profit 
making through monopolistic control of its subsidiaries has been 
recognized by one large holding company which recently abandoned 
this practice. The substituted arrangement provided may not be an 
adequate treatment of the subject but it at least marks definite 
recognition of the problem and an approach toward its solution. 


LOSS ON GOVERNMENT DAM 


(10) Licensee claims as a part of the cost of the project the sum of 
$193,164.34, representing an alleged loss in the construction of a dam 
under contract with the Federal Government. This dam, known as 
United States Dam No. 41, was constructed primarily for the purpose 
of improving navigation on the Ohio River, but its use for hydro- 
electric purposes was leased by the Government to the licensee. 

Pertinent facts upon which this ‘claim is based, and as to which 
there is no controversy, are: Licensee, by resolution September 30, 
1925, requested the Byllesby Service Co. to bid for the construction 
of this dam, offering to guarantee the Byllesby Service Co, its actual 
costs, plus a percentage fee. The Byllesby Service Co. submitted a 
flat bid and was awarded the contract by the Government. By the 
terms of the contract between licensee company and the Byllesby 


2 THe HOLDING COMPANY, BONBRIGHT & MBANS (1932), 186: 

“The Commonwealth and Southern Corporation * * -* has recently announced that 
it has completely abandoned the principle of the profit-making management service con- 
tracts. It has achieved this object by the formation of an ancillary service company 
called the Commonwealth & Southern Corporation of New York. The nature of this 
company is described in the following excerpt from Moody's Public Utilities (1930) 1557: 

* *All stock of the management company is divided among the operating companies in 
the system pro rata to their gross earnings. Company renders a group purchasing and 
general supervisory service at cost divided pro rata on the basis of the gross earnings of 
the operating companies, but in case the cost of the service supplied is less than that esti- 


mated, the difference will be distributed to the operating companies in the form of 
dividends.’ 


“* * * It, or something like it, must sooner or later be adopted by all utility 


systems if they are to survive the growing resentment which their recent financial 
practices have aroused in the minds of the thinking public.’” 
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Service Co., executed April 15, 1926, the licensee guaranteed the 
payment of all the Byllesby Service Co. costs in the construction of 
the dam, plus an engineering and supervision fee of 5 percent thereon, 
the licensee to receive any amount in excess of that total which might 
be paid to the Byllesby Service Co. by the Government under the 
contract. 

The Byllesby Service Co. completed the dam, including a cofferdam 
begun by the Government but let to the Byllesby Service Co. for com- 
pletion without competitive bids, more than a year ahead of the time 
set by the contract. The Government paid the contractor the full 
amount of its bid and contract in the sum of $2,362,499.93. The 
Byllesby Service Co.’s alleged costs expended, plus the 5-percent fee, 
totaled $2,555,664.27, or $193,164.34 in excess of the amount received 
from the Government. This excess amount was paid by licensee to 
the Byllesby Service Co. under the contract. Of this amount so paid 
$71,466.04 represented the alleged excess costs over the amount paid 
by the Government, and $121,698.30 represented the 5-percent fee. 

In support of its claim the licensee contends that delay in comple- 
tion of the dam would have delayed operation of the plant, resulting 
in loss of revenue and increased cost of the project through additional 
interest charges during an extended construction period; that such 
delay would possibly have also meant additional costs in cleaning up 
after winter floods and ice damage; that other possible consequences 
of delay or suspension of work during the winter might have 
increased overhead expense and impaired morale of the construction 
force; that an added measure of assurance against such contingent 
additional costs of the project was afforded licensee by reason of the 
Byllesby Service Co. getting the contract for the dam, since it already 
had the contract for the project works and was in better position than 
any other contractor to coordinate and expedite the construction of 
both the dam and project works. For these and other reasons, li- 
censee contends that economies were effected for its benefit greatly in 
excess of the amount paid to the Byllesby Service Co. under the 
contract. 

Whatever factual basis, if any, there may be for the equitable con- 
siderations urged by the licensee, the Commission is prohibited by 
law from allowing this “loss” item unless it is a part of the cost of the 
licensed project works. The terms “project” and “project works” 
are defined by section 3 of the act, and specific instructions are given 
in sections 9 and 10 as to their description, in detail, in both the appli- 
cation for the license and in the license itself. The clear and neces- 
sary purpose of such provisions of the statute can only be to define 
the subject matter to which the Commission’s jurisdiction and the 
licensee’s responsibilities attach. Reference to the application and 
license show no mention of the dam as a part of the “project works” 
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to be constructed by the licensee. On the contrary, they show that 
the dam was to be constructed by the Government and its use for 
hydroelectric purposes leased to the licensee, subject to the require- 
ments for navigation. Therefore, licensee had no authorization to 
construct the dam nor any responsibility in respect to it. 

At the time the license for this project was negotiated, it may have 
been feasible, as is often done, had licensee so desired, to have in- 
cluded the dam in the project, in which case licensee would have had 
the direct authority and responsibility for constructing the dam, and 
its cost would have been a proper charge to the fixed capital of the 
project. But this was not done, the licensee electing to confine its 
construction activities to the hydroelectric project proper. There- 
fore, any responsibility it subsequently assumed with reference to 
work extraneous to the project, with the hope that it might benefit 
the project, was assumed at its own risk in its capacity other than as 
licensee, and any resultant loss is not, under the law, a part of the 
cost of the project. 

To adopt any other rule than that of restricting the Commission’s 
jurisdiction and limiting the licensee’s liability to the project would 
open the door to a confusing maze of activities and consequences. 

But if, arguendo, it is assumed that the alleged loss on the dam 
has legal and proper relation to the cost of the project works, the 
facts and arguments offered by licensee in support of the claim are 
neither convincing nor persuasive. 

Licensee’s brief lays emphasis upon the contention that the Byllesby 
Service Co. became a bidder for the dam contract at the urgent re- 
quest and solely for the intended benefit of the licensee and hence 
should be protected against loss. It is argued that the Byllesby 
Service Co, “was. very leath to undertake the building of this dam 
and as a condition to its so doing it insisted upon and received from 
licensee a guaranty”, and again, that “the licensee prevailed upon 
the Byllesby Service Co. to undertake the construction of this dam.” 
Remembering the common control of the two companies, the identity 
of their officers as shown in the chart, supra, and that it is admitted 
that both were dominated by common directors, the argument that 
one was “loath to undertake” and that the other “prevailed” is spe- 
cious, for it assumes an independence of action which admitted facts 
refute. Prevailing is done from the top downward, not from the 
bottom up. 

If licensee had the legal right, even assuming it had the power, to 
induce the Byllesby Service Co. to build the dam and guarantee it 
against loss, then, however long the delay or great the damage from 
floods, ice, or vicissitudes beyond control, the licensee would: have to 
stand the loss, even though it may have been a million dollars in- 
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stead of the sum claimed. If licensee may under the act undertake 
work or risk outside the limits ef the project itself, it may do so 
anywhere along the line from the point of construction to the place 
of consumption of its power. For instance, if licensee had had a 
profitable contract to furnish power to a railway company as soon 
as the job of electrifying the railroad was completed, and if it 
feared that the contractor the railway company might employ would 
not complete the electrification of the railroad by the time the project 
was ready to furnish power, then, under the rule invoked by licensee, 
it would be equally justified in inducing the Byllesby Service Co., 
by an underwriting, to bid low enough to get the electrification con- 
tract. Such an elastic rule might be further stretched to include the 
building, as well as electrification, of the railroad. 

One of the dangers and uncertainties of this rule is its dependence 
upon the fears of licensee as to what might possibly happen under 
an independent contractor, however competent, and leaves no practical 
basis for licensee’s judgment or Commission determination. 

Licensee’s contention that it was highly important to it that the 
Byllesby Service Co., already having the contract for the project, 
should also construct the dam, is based upon a recognized principle 
of economy through coordination of construction work. But the 
argument here rests upon an assumption, unsupported by any evidence 
whatever, that any other contractor which might have been employed 
by the Government would not have cooperated in coordinating the 
work on the dam with that on the project. Nor is there factual basis 
for the further argument that no other contractor than Byllesby 
Service Co. would have brought the dam work up to a safe stage 
before the winter season, thus affording protection of the project 
works from possible floods and ice jams. 

The evidence shows that both contracts were let at approximately 
the same time, that the project and the dam were side by side and 
physically related, that both jobs required, in large part, the same 
kind of construction equipment, materials, and labor, and that delay 
on either job would have been reflected in increased costs of both. 
No sound reason is apparent for finding that the Byllesby Service Co. 
had greater economic urge than another to coordinate, plan, and 
work against losses contingent upon avoidable delay or upon failure 
to cooperate. In fact, it would appear that any other responsible 
contractor would have had a most impelling added incentive to avoid 
such delays and losses, since it would not have had a licensee contract 
to insure against such losses, and to guarantee a profit, as the Byllesby 
Service Co. had. 

In further support of this claim, the licensee contends that Byllesby 
Service Co. saved it a substantial amount in its interest account during 
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construction and enabled it to earn revenue earlier, through the com- 
pletion of the dam ahead of the contract period. This may be granted, 
but there is no evidence, except the licensee’s apprehensions, that 
another contractor would not have finished the dam as promptly as 
the Byllesby Service Co. It is a matter of common knowledge that 
investment in working capital for equipment, materials, labor, over- 
head, etc., a necessary element of cost in construction work, is reduced, 
and the profit thereby increased, by pushing the work to an orderly 
and prompt completion. It cannot be assumed that another con- 
tractor would have been either ignorant or unmindful of this A B C 
of construction economics. 

(11) If for no other reason, the Commission should disallow the 
item in question because it is based on considerations altogether too 
conjectural and speculative to afford a basis for regulatory action. 
The arguments that another contractor would not have completed the 
dam as expeditiously, would not have coordinated the work on the 
dam with.that on the project, that the approaching winter season 
might bring floods and ice jams which the then stage of project con- 
struction might not withstand—all these are but recitals of licensee’s 
imagined difficulties and losses, crossing phantom bridges it never 
got to. To allow this claim it would be necessary to appraise the value 
of things which might conceivably have happened under circumstances 
which could have existed but did not. The courts have been unwil- 
ling to be guided by considerations less speculative than those advanced 
in this case Knowville v. Knowville Water Co., 212 U. 8.1; Tagg Bros. 
and. Morehead v. U. S., 29 F. (2d) 750; affirmed, 280 U. S. 420; Zos 
Angeles Gas & Elec. Corp. v. Railroad Commission, 289 U. S. 287. 

For the reasons assigned, the item here in question is disallowed. 


COMMENCEMENT OF OPERATION 


(12) The amounts properly allowable as project costs for interest 
and taxes during construction, and for power generated during con- 
struction, as a credit against project cost, depend in part upon the date 
when the project can be regarded as available for operation. This 
the Solicitor contends should be January 1, 1928; the licensee, May 1, 
1928. We adopt the former date as proper under all the circumstances. 

For this purpose we regard that date as proper when in the course 
of due diligence the project has been sufficiently completed to be 
reasonably reliable and available for service. Not merely its tech- 
nical physical functioning, but the nature of the use for which it is 
designed, and its adequacy to meet the burdens such use entails are 
factors to be considered. 

This project was designed and built to furnish secondary power 
only. Due to the caprices of the Ohio River, the plant is totally dis- 
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ebled for considerable portions of each year either from high or low 
water. For primary power during such periods, and in emergency at 
all times, the Louisville Gas & Electric Co. of Kentucky, an affiliate 
through whose system the project output is distributed, maintains a 
steam-generating plant at Waterside, a short distance up the river, 
adequate in capacity and attendance to take over at short notice the 
entire load of the project. The means provided and preparations made 
for this purpose were developed in detail in evidence, with volumi- 
nous exhibits recording the situation daily at both plants throughout 
the period in question, and for comparative periods before and after. 
Upon its full consideration we are convinced that by January 1, 1928, 
the project had been demonstrated capable of discharging its intended 
function as a producer of secondary power. 

While there were some suspensions thereafter of the entire plant 
for lack of water, and of particular machines for certain supplemen- 
tal construction processes, such as pointing, installing safety devices, 
and certain mechanisms for greater convenience in operation, the loss 
of generation from the latter causes was minor, and in each case the 
necessary load was promptly absorbed by the Waterside plant, in 
accordance with the operating relationship intended between the two 
plants. 





INTEREST DURING CONSTRUCTION 


(13) The allowance of interest during construction is authorized 
by section 3 of the Federal Water Power Act, which incorporates 
“insofar as practicable” the “classification of investment in road and 
equipment of steam roads, issue of 1914, Interstate Commerce Com- 
mission.” The Federal Power Commission’s system of accounts pre- 
scribed for licensees provides, under account 394, for the inclusion in 
the capital accounts of reasonable charges for interest during the con- 
struction period on the licensee’s own funds. This accounting regu- 
lation corresponds to the Interstate Commerce Commission’s account 
76, Interest during construction. 

What properly constitutes the construction period is to be deter- 
mined upon the facts and circumstances in each case. The licensee 
claims January 1, 1924, as the beginning of the construction period, 
and the evidence shows the Commission finds that construction began 
on that date and continued with due diligence thereafter. The Com- 
mission having found January 1, 1928, to be the date on which the 
project was available for service, it follows that interest is allowable 
from January 1, 1924, through December 31, 1927. 

The interest claimed by the licensee is $525,744.44. Interest was 
computed at the rate of one-half of 1 percent per month on construc- 
tion balances totaling $8,309,522. The Commission finds that, under 
all the circumstances, the rate of interest of 6 percent per annum 
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claimed by the licensee is not unreasonable and is, therefore, allowed. 
The project construction was financed by advances from the Louis- 
ville Gas & Electric Co., on an open-account basis, and interest com- 
putations were made upon such advances, but the licensee having 
been engaged in construction activities other than those pertaining 
to the project, it becomes necessary to separate the project from the 
nonproject expenditures. Thus, by the elimination of the principal 
amounts of nonproject charges upon which interest claimed was com- 
puted, the interest properly allowable under the act may be deter- 
mined. 

The first nonproject cost item deductible is the charge covering 
work orders C—9, C-16, and C-13, amounting to $563,439.47; the next 
nonproject charge eliminated is under E~C-806 of $174,965.50; a fur- 
ther item represents several nonproject charges in the form of pay- 
ments to the Byllesby Service Co., including the disallowed fee, 
supra, in the total amount of $514,260.91; and items representing mis- 
cellaneous nonproject charges which have been disallowed by the 
Commission aggregating. ‘$29,415.23. The interest on the. total of 
these items, $1,282,081.11, must be deducted from the interest claimed 
by the licensee. 

By a stipulation between counsel for the licensee and the Solicitor, 
and approved by the Commission, the method of computing interest 
during construction is that used by the examiner in the preliminary 
accounting report. 

Having determined the amount of nonproject construction included 
in the advances for all construction undertakings, it becomes neces- 
sary to determine the portion of interest applicable to the nonproject 
charges. This is accomplished by dividing the open-account balance 
as of December 31, 1927, $8,309,522, into the interest, $525,744.47 
charged on it during the 4-year period, which produces a ratio of 
0.063270117. By applying this factor to nonproject construction, 
$1,282,081.11, the result, $81,117.42, is the amount of nonproject in- 
terest to be deducted from the total interest claimed by the licensee, 
leaving the sum of $444,627.05. Therefore, the Commission finds 
that $444,627.05 is the proper allowance for interest on the licensee’s 
own funds during the construction period. It should be noted that 
the annual rate at which interest is computed is 6 percent on all 
amounts charged, computed from the month in which incurred. The 
other rate referred to (0.063270117) is merely the arithmetically re- 
sulting ratio of interest to construction charges covering the whole 
4-year period. 

ATTORNEY FEES AND EXPENSES 


(14) The licensee claimed as a part of the cost of the project the 
sum of $2,900 paid as retainer fees to a firm of lawyers in 38 separate 
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vouchers from 1923 to 1928. For lack of satisfactory evidence as to 
the character of service rendered and the nature of the contract of 
employment, the examiner wrote to licensee July 12, 1928, for fur- 
ther information in regard to these fees. No reply was received by 
February 21, 1931, the date on which the examiner filed his report, 
and this item was therefore suspended. In the protest filed by 
licensee, this item, with many others, was reasserted as valid. At a 
conference between representatives of the Commission and of the 
licensee in regard to numerous items in controversy, resulting in the 
stipulation hereinbefore referred to, the allowance of this $2,900 was 
agreed to and identified as item 34 (B-1) in said stipulation. 

At the hearing the Commission, inquiring as to the new or addi- 
tional evidence presented at the conference which led to agreement 
on particular items, asked attorneys for licensee for information as to 
the terms of the Byllesby Service Co. contract with the law firm to 
which this sum had been paid. Representatives of the licensee being 
unable to inform the Commission as to this, counsel agreed later to 
get the desired information and report the facts to the Commission. 
Thereafter, counsel for licensee advised the Commission by letter that 
the law firm was a department of the Byllesby Service Co., and for- 
mally withdrew the claim; for service by the legal department at 
the “home office” is included in the 714 percent fee contract, discussed 
supra. 

The Commission is unable to escape the conviction that the with- 
holding of the facts about this claim was not through mere inad- 
vertence. It was brought directly to licensee’s attention by the 
examiner’s letter which was unanswered; and again when examiner’s 
report suspended this item, a copy being served on licensee; and 
again when licensee filed its protest, reasserting the validity of the 
claim; again when it was the subject of a conference, resulting in its 
approval by stipulation; and once more when the Commission in- 
quired about it. During all of this time the Byllesby Service Co. 
knew, and licensee also presumably knew, that the law firm was merely 
a department of Byllesby Service Co., collecting from affiliates fees in 
which the Byllesby Service Co. directly participated. And as bear- 
ing upon the good faith in handling this matter, it is significant 
that two members of this legal department were officers in the Stand- 
ard system. The Commission can do no less than condemn the 
evasion and concealment in connection with this matter. 

The licensee’s letter admitting that the law firm was a department 
of the Byllesby Service Co. caused the Commission to reexamine 
other law fees claimed by licensee and approved by the examiner. 
Of such other fees we find amounts aggregating $6,000, which, so 
far as we can determine upon an incomplete record, are for services 
16983—40——12 
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rendered by the legal department at the home office, and provided 
for in the service contract, and this further amount is disallowed. 
But since licensee has not had opportunity to be heard as to this 
$6,000 disallowance, it is made with leave to licensee to apply for 
further hearing thereon. 


MOTION PICTURES AND SUPPLIES 


(15) The licensee claimed as a part of the cost of the project two 
items, one in the sum of $8,200.02 and the other $756.10, covering 
charges for airplane photography and making motion pictures, and 
including films, film cases, motion-picture machine and parts, lantern 
slides, photographs, reprints, frames, and other accessories. It is 
contended that the costs for these were a necessary complement to the 
construction of the project. 

In the stipulation hereinbefore referred to between the Solicitor 
and counsel for licensee it was agreed that all of the first amount, 
except $1,000, should be allowed and that all the second amount, 
except $186.43, should be allowed, leaving a total of $7,769.69 
approved, for allowance, 

Upon the facts recited in the stipulation the Commission is unable 
to approve this item of the stipulation, and the said amount is, there- 
fore, disallowed. But, inasmuch as licensee, at the hearing, relied 
upon the expected approval of the Commission of this stipulation 
and therefore introduced no evidence in further support of this item, 
this disallowance is made with leave to licensee to apply for further 
hearing thereon. 

The Commission recognizes the value of modern photography as a 
medium for the conveyance of ideas of design and methods of their 
execution, and also the historical value of such a panoramic view of 
the various stages of the construction processes and the probable sub- 
sequent use which may be made of such photography by engineers, 
designers, and contractors. But the licensee was engaged in the 
construction of this one project and the direct benefit to such project 
from such photography does not satisfactorily appear from the 
record and hence such costs cannot be approved as a proper and 
necessary expense in the construction of the licensed project. 

It is not doubted that this photography would be of benefit to 
engineers and contractors in the future in the construction of hydro- 
electric projects and that it may have large value to an organization 
like the Byllesby Service Co. which is engaged in the business of 
designing and constructing such plants, but the licensee should not 
have incurred this expense to create records for future use, by others 
than the licensee. 
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PUBLICITY EXPENSE, HANDLING VISITORS, ETO. 


(16) The licensee claims $3,285 as a proper project cost incurred 
for a banquet given to foremen and bosses in construction of the 
project and of United States Dam No. 41. 

This item was included in the said stipulation, agreeing that this 
expense, if allowed, should be divided in the proportion of seven- 
ninths to the project and two-ninths to the Government dam and 
that “it is agreed that if the purpose of this expenditure is deemed 
appropriate, the amount thereof is reasonable. It is further agreed 
that this item may be determined by the Commission upon this stipu- 
lation and other.matters of record before it, without further hearing.” 

The Commission holds that a banquet is not an appropriate or 
proper part of the cost of a public-utility project and this claim 
is therefore disallowed. 

Licensee contends in support of this claim that the banquet was 
given in fulfillment of a promise made to encourage the speeding up 
of construction in order to raise the substructure above the level of 
winter floods so that construction could be carried on through the 
winter, and that this purpose was accomplished. It appears from 
the record that this banquet was not limited to the foremen and bosses 
but included city and other public officials, many members of the 
chamber of commerce and other citizens to the total number of 
about 500. To approve such an expenditure as a proper project cost, 
would, in the opinion of the Commission, not only be without 
authority in the act, but also open the door to “good will” advertising. 
Consumers may not properly be required to pay for hospitality they 
do not share. 

(17) A further sum of $7,899.03 is claimed by licensee as a proper 
cost of the project, covering several expenditures as follows: 

The sum of $1,446 represents the cost of erecting an outdoor obser- 
vation platform from which visitors might view, with safety, con- 
struction operations. The Commission allows seven-ninths of this 
item, $1,124.63, and disallows the remaining two-ninths, $321.37, as 
properly allocable to the United States dam project. 

Another item of $2,000 representing salaries of guides for the 
further protection of visitors is considered proper and seven-ninths 
thereof, $1,555.55, is allowed, the remaining two-ninths, $444.45, being 
allocable to said United States dam construction. 

In allowing these two items the Commission recognized the legal 
duty of the licensee to take reasonable precautions and to provide 
reasonable means for the protection of the public against personal 
injuries. Upon all the evidence, the Commission finds that the erec- 
tion of the observation platform and the furnishing of guides was 
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in the discharge of the licensee’s duties to the public and that these 
provisions for the public safety cost substantially less and were 
more effective than the alternative of fencing and policing the 
construction area. 

(18) The $4,453.03 remaining of the total item of $7,899.03 covers, 
insofar as the Commission is able to determine from the said stipu- 
lations and an incomplete record as to the facts, miscellaneous ex- 
penditures, some of which are disallowed, because made subsequent 
to the date on which the Commission has found the project to be 
available for service, and the others because of the purposes of such 
expenditures. It appears that a large part of this item covered the 
rental of busses for transportation of visitors to and from the project, 
the serving of lunches, soft drinks, cigars, and other forms of enter- 
tainment, in no sense appropriate to or proper for inclusion in capital 
structure of the project. When the licensee provided safe platforms 
and guides for visitors, hereinbefore approved, it discharged its full 
duty under the law to the public, and any added courtesies must be 
borne by the company in its capacity other than as licensee of this 
project. For the reasons assigned the said claim of $4,453.03 is dis- 


allowed. af) 


RENTAL OF NONPROJECT LANDS 


(19) The licensee claimed. $24,120.69. as, rental for nonproject lands 
owned by licensee and used in connection with construction activities. 
This land is not within the project boundaries as defined in the license, 
but it is proper to allow a fair rental for the 3 years it was used for 
construction activities. The amount claimed as rent is equivalent to 
10 percent per year, or 30 percent on the cost of 99.96 acres. The 
examiner reported that only 80.67 acres of this land were actually 
used, and recommended the allowance of 30 percent on the cost thereof, 
or $18,180.26 and suspended the balance of the claim, $5,940.43, as 
representing the 30 percent on the cost of the unused acreage. In the 
stipulation previously referred to, it was agreed that the amount sus- 
pended by the examiner, $5,940.43, should be allowed. 

The Commission is unable to approve the stipulation upon the 
evidence before it, nor does it approve the 30 percent as a fair rental 
for 3 years. 

The Commission is of the opinion that while licensee is entitled to 
a compensatory rental on its nonproject land actually and necessarily 
used for construction purposes, it is not entitled to a rental above 
carrying charges on its own lands used to construct its own project. 
And as 6 percent is the interest rate claimed by licensee, and approved 
by the Commission, on its own funds furnished for all other purposes 
during construction, this rate, 6 percent, plus 2 percent to cover taxes, 
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will, in the opinion of the Commission, fully compensate for all 
carrying charges on the cost of said 80.67 acres. Therefore, the Com- 
mission allows 8 percent of the cost of the 80.67 acres, as shown in 
the record, amounting to $14,544.21 and disallows the balance of the 
claim, $9,576.48. 

But as licensee, relying upon the stipulation for allowance of its 
claim, presented no evidence at the hearing in support thereof, this 
disallowance is made with leave to licensee to apply for a further 
hearing on this item. 


LOUISVILLE HYDRO-ELECTRIC COMPANY, LICENSEE 










































MISCELLANEOUS DISALLOWANCES 





Under a stipulation, an item classified as “Local engineering and 
superintendence”, and known as No. 13, in the total amount of 
$5,245.74, was disallowed. 

Another item classified as “Accounting, auditing, and clerical ex- 
penses”, and known as item No. 14 in the sum of $427.76, was dis- 
allowed under the said stipulation. 

(20) The Commission has approved both of these stipulations. 
Included in the said two amounts as originally claimed by the licensee 
as proper project costs are amounts which represent expenses of 
engineers and other employees of the Byllesby Service Co. in attend- 
ance upon various conventions. The Commission is unable to under- 
stand why the licensee should have considered such expenditures as 
having any direct or proper relation to the cost of the project under 
consideration. The attendance of employees of the service company 
at such gatherings doubtless has real value to the Byllesby Service 
Co., but to charge such expenses to the cost of this public-utility 
project appears to the Commission to be without any semblance of 
justification. 

To include such expenditures in a statement of cost filed under 
oath tends seriously to impair the assurance of accuracy and good 
faith which such a statement should import. 


Frank R. McNincu. 
Bast. Man ty. 

Hersert J. Drang. 
Craupe L. Draper. 
Gerorce Or1s SmIru. 







Order determining cost 
Louisville Hydro-Electric Company 
(Project No. 289) 


Pursuant to the minutes of June 24, 1933, wherein a determination 
of actual legitimate cost of project No. 289 was made, this matter comes 
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before the Commission for a more detailed statement of the determina- 
tion of the actual legitimate cost of construction of the above-entitled 
project as of November 30, 1929. 

And the Commission having before it, among other matters of 
record : 

(1) Statement by licensee filed February 18, 1930, claiming such 
cost in the total amount of $7,829,738.72; 

(2) The preliminary accounting report of the Commission’s Ex- 
aminer, Raymond M. Lindsay, dated February 21, 1931; 

(3) Licensee’s protests to said report filed August 13 and October 9, 
1981; 

(4) Three stipulations dated October 18, October 24, and November 
12, 1932, respectively, between the Solicitor for the Commission and 
counsel for the licensee with respect to various items of said cost; 

(5) Transcript of hearing, with exhibits, before the Commission, 
held October 19-22, 1932; and 

(6) Briefs by counsel for the respective parties ; 

And the Commission being fully advised in the premises, 

Now therefore, upon full consideration of all of said evidence and 
matters of record before it, the Commission hereby finds and deter- 
mines : 

(1) The aforesaid stipulation of October 18, 1932, is hereby ratified 
and approved, with the following exceptions: 

Item 16-c, Blueprints and engineering supplies.—The provisions of 
the stipulation under this item allowing $7,200.02 as the cost of photo- 
graphic services and supplies, and $569.67 as charges for airplane 
services in taking motion pictures, etc., are rejected, and said amounts 
are disallowed, with leave to licensee to apply for further hearing 
thereon. 

Item 34-b-1, Attorney’s fees and expenses; $2,900.—The provisions of 
the stipulation regarding this item are rejected and the amount dis- 
allowed, in accordance with letter of October 31, 1932, from Paul Reiss, 
counsel for licensee to the Commission consenting thereto. 

Item 38, Rental of nonproject lands, $5940.43—The provisions of 
the stipulation regarding this item are rejected and the amount thereof 
disallowed, with leave to licensee to apply for further hearing thereon. 

(2) The aforesaid stipulation of October 24, 1932, is hereby ratified 
and approved. 

(3) The aforesaid stipulation of November 12, 1932, is rejected. 

(4) Said project became available for service on December 31, 1927. 

(5) On the basis of the aforesaid stipulations as herein modified and 
other evidence of record before it, the. Commission further finds and 
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LOUISVILLE HYDRO-ELECTRIC COMPANY, 


Classification 





A. DIRECT CHARGES 


Hydro-plant land improvements 

(se) Permanent railway A... ....-.-...-.........-... 

(6) Railroad — gees Government lock 

(c) Permanent ra! on 

(d) Retaining wall 
IE erst ow, . Saat S a capkie nt wan ene 
Water wheels and accessories. 
pg, EE ee eer eee 
Miscellaneous power-plant equipment. 
Transmission substation equipment__ 
Office equipment at hydro plant 






B. INDIRECT AND OVERHEAD CHARGES 


Expense caused by high water 
Stock account 





Auditing and clercial expense-____--- 
Transferred to item 16 (c) below 
Office furniture and equipment___._..............--..... 
Telephone, telegraph, postage, and engineers’ supplies____ 
a) Telephone and telegraph expense_.__...........- 
(6) Stationery and general office supplies. 

(c) Blueprints and engineers’ supplies: 
Transferred to item 35, “Injuries and dam- 
Cabot abba enon shack Uercdsteeccdas 
Transferred from item 14 above 
5 ER 
Airplane services for motion pictures, etc. ._. 
Labor, stationery, etc 
Insurance other than liability 
Automobile expense. 
pS eae ee Se ee 
Police, watchmen, protection, and janitor service__._---- 
I SN i hii tichineebbbcurpmemntbveniides 





Banquet to employees 


Outdoor observation platform. 





Se TUE WN oo on tn cate cter a ateete 


Miscellaneous expense 





Apportionment of general office expense. 


Construction equipment 






BRE Bs 














SSRN 










| Texts and preliminary operations 


Transferred from item 13 above 
Concrete general costs 
oles na Dceceneccaindecacceae 
Temporary service facilities 

(1) Electric system 

EERE TA TE aE AEE ET 

(3) Sanitation system 

(4) Fire protection 

aS or SF Oe neh naaenceed 

OO i a sia cals idialonl | 
Temporary construction buildings... ............-...--- | 
Temporary construction railways. .............-......-- 
Temporary construction roads. .......................-- 





© I ON a6 sitters citcptocicniatmininacighinsnwoegaciacbintas \ 


1 Credit. 


? With leave to apply for furthe rhearing under paragraph 1 above, and in accordance with the Commis» 
sion’s opinion. 





determines that the proper, reasonable, and legitimate costs actually 
incurred for the construction of said project as of November 30, 1929, 
were as shown in the column headed “Amounts allowed” in the follow- 
ing table, the items thereof being numbered, for convenience in ref- 
erence, to correspond with similar items as tabulated in paragraph 7, 
and schedule 1, of said preliminary accounting report, to which ref- 
erence is made for a fuller explanation of the amounts embraced in 
said items and of the treatment herein accorded them: 


a 
9 
re 
2 
w 


LS -2e 
SERRE 





LICENSEE 


| 1,007, 164.07 | 
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Amounts 
disallowed 


1, 280, 244. 42 
42, 457.77 | 
177, 593. 96 
4, 555. 59 





18, 612. 40 
, 354. 25 





peers #8, 200.02 

Baia tt aa 4 756. 10 

aoe 146. 28 

9, 430. 31 610. 40 

12, 873. 84 | 507.17 

TE nach eilhes 

66, 267.49 | 3, 114.06 

ree 3, 285.00 

1, 124. 63 321.37 

1, 555. 55 444. 45 

sda dSpatbihaa 4,453.03 
5, 774. 28 400. 

248, 648. 85 |-----+--0--- 

5 (5.200 SON ee suptcrees 

(Sie LS 

82, 422. 97 285. 11 

13, 509. 94 | 246. 96 

See we 

SObe be 

ATE as 

35, 085.76 | 10. 50 

66,715.76 | 4, 502. 52 

56, 506.54 |... 

23, 894. 87 |............ 

IGOR 8 fas 
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tn | Amounts Amounts | Amounts 
Item Classification | claimed | allowed disallowed 
| | 
B. INDIRECT AND OVERHEAD CHARGES—Continued =| | 
32 Charges by management, engineering, and construction | | 
1) | GR RP OMNIS 0 odo dcn Sake dil cececddcscsdeds $519, 119.05 Gan, FON OD Ta nacctaasens 
| (a) Per diem expenses of employees, etc__........... li a ca Bi $585. 00 
(6) Traveling and living expensés of employees-.--_-- Ndebautebbbeadisheddsccossesée 1, 043. 75 
OO STE ED Ati canals ieceeieniieenan 139. 66 
| (@) Telephone and telegraph tolis..__-_-_--2-7-72777| 277722722222) | 408.11 
(f) Fee based on cost of construction work.-_-..-....- Pee ee ae 2 481, 533. 48 
33a | Loss claimed on construction of U. 8. Dam No. 41_-_-.-- 1 9908 BORSe | i221 22ii ae | 198, 164.34 
34 Professional services and expenses, etc. 33, 399. 80 










(a) Engineering fees and expemses_.................- es aanee 

(b) Attorney’s fees and expenses 

| +(1) Fees to Cummins, Roemer & Flynn 
| Injuries and damages... .-- 

Transferred from item 16 (c) 

36 | Taxes during construction.............-.-- 

(6) Taxes on project improvements Jan 














| 1928: | 
| Se Wista mbchulinbhinddenbacinthinesusnh loqecwoccsecece|snccccescccece | 5, 440. 47 
liane Ralsdineminiiiiide Satine amin hemmal 5, 022. 94 
37 | Annual charges paid to the United States_............_- | 1, 651. 87 | GRU hetettecedinns 
38 | Rental charge for use of nonproject lands during con- | 
i} EE ee 2 ee A als kn ahiinabebebidubes | 24, 120. 69 | 14, 544. 21 19, 576. 48 
39 | Allowance for power produced during construction: | | 
| (a) Allowed value for power generated. _............ 1 158,683.01 | 147,844.70 | | 110, 838. 31 
(b) Cost of generating power_................-..-.- -| 26, 699. 15 9,776.49 | 16, 922. 66 
40 | Interest during construction....................-...-.... 631, 682. 03 444, 627.05 187, 054. 98 
| | | | 
| Ge acta ceetineveicchsbassedonsncctassaed \87, 829, 738. 72 J$6, 996, 093. 52 |. $833,645. 20 
' i 
1 Credit. 


2 With leave to apply for further hearing under paragraph 1 above, and in accordance 
with the Commission’s opinion. 

(6) The amounts shown in the foregoing table under the caption 
“Amounts disallowed” do not represent proper and reasonable costs of 
construction of said project and are hereby disallowed as indicated. 

Wherefore, pursuant to such findings and determinations, the Com- 
mission hereby orders: 

(1) That the licensee establish and maintain control ledger sheets 
or accounts with reference to said project showing a total debit balance 
in its fixed capital accounts beginning with an entry of $6,996,093.52 as 
actual legitimate original cost of said project as of November 30, 1929. 

(2) That said licensee establish and maintain subsidiary ledger 
sheets or accounts or records, showing and substantiating all entries in 
such control account, and classifying the total for fixed capital in 
appropriate detail and in accordance with the Commission’s rules and 
regulations. 


(3) That licensee comply with this order within 90 days of its 
service. 


IN THE MATTER OF 
PORTLAND GENERAL ELECTRIC COMPANY 


Determination of Actual Legitimate Original Cost of the Original Oak 
Grove Project No 135, Oregon, as of December 31, 1925, and of the 
2nd Unit Thereof, as of January 31, 1931; and Proposed Amendment 
to the License 


EP-135 
(Decided July 31, 1934) 


Syllabus 


1. Applying the ratios of the respective years to the expense for the 
respective years and totaling the results thus obtained represents 
the organization expense properly chargeable to the licensed 
project. 

2. Under the provisions of section 5 of the Federal Water Power Act, 
the time for making examinations and surveys, for preparing maps, 
plans and specifications and estimates, and for making financial 
arrangements is restricted to “not exceeding a total of 3 years.” 

3. Simple interest computed at the rate of 6 percent per annum on the 
monthly debit balances of the fixed capital accounts will not be an 
unreasonable allowance for interest charges on funds during the 
construction period. 

4. The actual figures recorded at the time of payment are more con- 
vincing than an apportionment made 2 years later for the purposes 
of a statement of claimed cost. 

5. Every expenditure is assumed to have been made with the exercise 
of reasonable judgment unless the contrary is shown by evidence. 

6. Held: That the theory that a proportion of the initial investment in 
a project should be carried in suspense after completion of the 
first unit until other project units are constructed, permitting inter- 
est and taxes to run on such “unused capacity” is not in conform- 
ity with the Federal Water Power Act and is unsound in principle. 


Griffith, Peck and Cook, by C. R. Peck for the licensee. 
Oswald Ryan and John R. Curry for the Commission. 


Draper, COMMISSIONER : 


STATEMENT OF THE CASE 


This case involves the determination of the actual legitimate cost 
of construction of a hydroelectric project on the Oak Grove and 
Clackamas Rivers in Clackamas County, Oreg., under a license des- 
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ignated on the records of the Commission as project No. 135, Oregon. 
It also involves a proposed amendment to the said license authoriz- 
ing the’ conversion of the project railroad into an automobile truck 
road. 

‘The license authorizing the development was originally issued on 
September 27, 1922, to Portland Railway, Light & Power Co., a cor- 
poration organized under the laws of the State of Oregon in 1906. 
On April 26, 1924, said corporation changed its corporate name to the 
name of Portland Electric Power Co. Thereafter, on March 13, 
1930, said corporate name was changed to Pacific Northwest Public 
Service Co. Thereafter, by conveyance of September 1, 1930, the 
last above-named company, with the consent of the Federal Power 
Commission, transferred all of its rights, title, and interest in and to 
the license here involved to the Portland General Electric Co., a 
corporation of the State of Oregon and a subsidiary of the Pacific 
Northwest Public Service Co. Both companies are members of the 
Central Public Service group. 


HISTORY OF THE PROJECT 


The licensee became interested in the development of the project 
and in May, 1911, purchased from the Southern Pacific Co. all of 
the rights of that company in said project for a consideration of 
$125,000, payable in annual installments of $8,333.33 beginning in 
January 1915. 

At the time of the purchase from the Southern Pacific Co., the 
project was being actively developed under permits and filings made 
with the Department of Agriculture. These permits and filings were 
not assignable, and thereafter the licensee made filings with and 
procured preliminary permits from the Department of Agriculture. 
The licensee under date of November 13, 1913, applied to the Sec- 
retary of Agriculture for a final permit for the development of the 
project, and this application was pending until the passage of the 
Federal Water Power Act. However, all during that period the 
licensee remained in possession of the site and made small annual 
expenditures thereon. The work done on the project by the South- 
ern Pacific Co. during the years 1907 to 1911 consisted of building 
trails, stream gaging, building camps, and engineering surveys. 

In 1911, after the property was acquired by the licensee it con- 
tinued the development work, expending upwards of $61,000 in that 
year; however, in subsequent years the expenditures were greatly 
curtailed and construction activities were almost entirely absent. 
The annual expenditures charged to the project for the years, 1912 
to 1920, inclusive, and from January 1, 1921, to June 30, 1921, are 
as follows (these figures include, beginning in 1915, the payments 
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annually to the Southern Pacific Co. under the contract of purchase 

at $125,000) : * 

Mensa es mepecnce-npeeewncn te 1apss cheers aqeabeanaengeeaenageneraea eaten $6, 690. 55 
78 


. O7 
. 51 


‘This practical suspension of construction was no doubt due to the 
fact that early in 1912 the licensee purchased the competitive hydro- 
electric development of the Mount Hood Railway & Power Co. and 
supplied the demands for further energy from that source. It was 
due to the further fact that in 1913 the Northwestern Electric Co. en- 
tered the territory theretofore served by the licensee, as a competitor, 
and further reduced any demand for increased hydroelectric 
development. 

These facts, together with the occurrence of the World War with 
concurrent economic conditions, in our opinion prompted the licensee 
to refrain from resuming active development of this project until 
1921; in fact, the licensee so stated in its original brief filed in this 
proceeding. 

The original project or first stage of the development including 
the installation of one generating unit only was completed in 1924. 
A cost statement thereof was filed with the Commission by the 
licensee on October 10, 1927, showing the cost of the said original 
project as of December 31, 1925, to be $9,220,126.30, but was later 
withdrawn and a revised statement substituted on March 7, 1931. 
Prior to the submission of the above-mentioned report, that is, in the 
year 1925, a joint examination of the construction accounts was made 
at the office of the licensee in Portland, Oreg., by our examiner, Mr. 
Green, and a representative of the Public Service Commission of 
Oregon; however, at that time the total cost of the original project 
had not been assembled by the licensee and therefore no final report 
could be made. 

The cost statement filed on October 10, 1927, was submitted to the 
Oregon Commission and it agreed, by letter of April 16, 1928, to 
complete the investigation of the cost of the project and submit a 
report thereon to this Commission. Circumstances prevented the 
Oregon Commission from making this investigation of the claimed 
cost of the project at that time, but in connection with a rate and 
valuation case involving the project property, said Commission gave 
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considerable attention to the investment therein and later, in a letter 
dated November 6, 1930, advised this Commission that since issuance 
of its order following the above case it had given the matter of the 
investment close attention and had reached the conclusion that it 
must reject the licensee’s statement because of its inconsistencies and 
because of the inclusion of expenditures which were apparently ex- 
cessive or at least not justified by facts presented, and that it had 
so advised the licensee and had asked that a revised statement be 
submitted. 

It appears that a revised statement was filed with the Oregon Com- 
mission in compliance with its request, showing the cost of the proj- 
ect as of December 31, 1925, to be $9,371,353.68, an increase of $151,- 
227.38 over the amount shown by the original statement. A state- 
ment making a similar claim was filed with this Commission on 
March 7, 1931, as has been noted. 

Thereafter, the Oregon Commission by letter of February 19, 1931, 
advised this Commission that it had reached the conclusion that the 
revised expenditures reported by the Portland General Electric Co. 
of the initial capital investment in the project as of December 31, 
1925, had been made; that the various structures and equipment ex- 
isted in the form and extent claimed; and that the expenditures were 
properly allocated to the various accounts and there was no evidence 
of unnecessary or wasteful expenditures. 

A preliminary accounting report on the actual legitimate invest- 
ment in the Oak Grove project, No. 135, Oregon, as of December 31, 
1925, was prepared by our examiner, Mr. Green, dated May 25, 1932. 
A copy of this report was served upon the licensee under date of 
July 30, 1932, and a protest thereon was filed by the licensee by letter 
dated August 30, 1932. 

The licensee’s statement of the claimed cost of the second unit of 
the project as of January 31, 1931, in the total sum of $1,101,964.30 
was filed with the Commission on November 7, 1932, and thereafter 
the books of the licensee in respect to the cost claimed were examined 
by our examiner, Mr. Safeblade. A preliminary accounting report 
was prepared by him based upon said examination and was served 
upon the licensee under date of January 28, 1933. By letter-dated 
February 25, 1933, the licensee protested the suspensions made by 
the examiner in said preliminary accounting report and asked for 
an opportunity of presenting additional data bearing thereon. 

On September 27, 1932, the Commission by appropriate order set 
December 12, 1932, as the date for a public hearing on the matter of 
the claimed cost and the protest of the licensee in the original unit 
of said project. 
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At a meeting held December 5, 1932, the Commission ordered that 
a hearing be held on the actual legitimate cost of project No. 135 on May 
1, 1933, and vacated and set aside the order previously entered fixing 
the previous date. On March 7, 1933, the Commission entered an 
order resulting in consolidating the hearing on the actual legitimate 
cost of the original project and of Unit No. 2 thereof, and setting 
same for May 1, 1933. 

Following certain postponements in order to suit the convenience 
of the parties, pursuant to notice, a public hearing was held before 
a representative of the Commission at Portland, Oregon, on August 22, 
1933, on the matters of the determination of the actual legitimate in- 
vestment in the Oak Grove project, No. 135, as of January 31, 1931, 
and on the conversion of the project railroad into an automobile 
truck road. Oral and documentary evidence was submitted at the 
hearing in reference to the items claimed by the licensee as proper 
charges to the fixed capital accounts of the said project. The licen- 
see’s total claims prior to the hearing amounted to $10,473,317.98 as 
of January 31, 1931, while our examiners in their preliminary ac- 
counting reports recommended for approval $9,536,121.17, and sus- 
pended for Commission consideration $937,196.81. 

In our opinion the record does not support the contentions of the 
licensee, nor does it prompt us to accept as a whole the recommenda- 
tions of our examiners. 

The Commission’s allowances and disallowances of the several cost 
items will appear in a separate order determining the actual legiti- 
mate cost of the project, but the controversial items requiring special 
discussion are set forth and treated below. 


ORIGINAL OR FIRST UNIT 


The total cost claimed by the licensee for the first unit as per the 
revised statement was, as hereinbefore stated, $9,371,353.68, but at the 
hearing, by testimony and exhibit No..17 of the record, the organiza- 
tion expense, shown as $317,685.36, was increased by $2,129.76, to 
$319,815.12, which has the effect of increasing the total claim to 
$9,373,483.44. Of the total shown in the revised claim, the examiner 
in the preliminary accounting report suspends the following items: 


Account 301, organization 
Account 394, interest, 1912 to June 1921 


Total $378, 518. 50 


And the examiner also eliminates or deducts from the claim $181.- 
946.87, “delayed costs”, representing licensee’s claim for interest and 
taxes subsequent to December 31, 1925. 
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ORGANIZATION EXPENSE 


Our published rule defines organization account 301 as: “All fees 
to governments for the privilege of incorporation, all office and other 
expenditures incident to organizing the corporation or other enter- 
prise and putting it in readiness to do business, cost of preparing 
and distributing prospectuses, cost of soliciting subscriptions for 
stock, cash fees paid to promoters and the actual cash value at the 
time of organization of securities paid promoters for their services in 
organizing the enterprise, special counsel fees, cost of preparing and 
issuing certificates of stock, cost of procuring certificates of necessity 
from State authorities, and other like costs; also costs incident to 
preparing and filing certificates of authorization of increased capital 
stock thereunder, and costs of preparing and filing certificates of 
amendment of articles of incorporation.” The inclusion of any dis- 
count on stock or other securities issued, any costs incident to nego- 
tiating loans or selling bonds or other evidences of indebtedness is 
prohibited. 

Cost items, although properly classified as to accounts, must be 
carefully scrutinized and must pass the test as to their reasonableness 
and legitimacy. Generally speaking, the former goes to the amount 
and the latter defines the class of expenditure. Under this test, ex- 
penditures which under ordinary circumstances would be deemed 
reasonable should not be excluded, but dishonest or obviously waste- 
ful or imprudent expenditures should be thrown out. We assume 
that every expenditure has been made with the exercise of reason- 
able judgment unless the contrary is shown by evidence. 

The items making up the total claim are not direct charges but 
are allocations or assignments of the total costs of advertising, print- 
ing, stationery, postage, salaries, commissions, and miscellaneous, in 
connection with the sale and preparation of prior-preferred and first 
preferred capital stock of the licensee for the years 1922 to 1925, 
inclusive, to the licensed project in the same ratio as the expenditures 
thereon bear to the total construction expenditures during the years 
1922 to 1925, inclusive. 

While the original claim of the licensee for organization expense 
was the amount above set out, the revised claim as shown by exhibit 
No. 17 amounts to $319,815.12, an increase of $2,129.76. 

The total costs upon which the allocation to the project are based 
have been audited and checked by experts representing the licensee, 
this Commission and the Oregon Commission, and without question 
the base figure of $592,469.66 represents the cost to the licensee 
chargeable to its general organization account. 

The question of the method to be used in allocating a proper por- 
tion of the organization expense to the licensed property is the next 
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question to be considered and is one not free from difficulty. The 
record discloses the expense in each of the years throughout the 
period and also the total for the period, and likewise the amount 
expended for property additions both as to the nonlicensed and the 
licensed property. Such record also discloses the ratio of the respec- 
tive additions to the total additions: Applying the ratios of the 
respective years to the expense for the respective years and totaling 
the results thus obtained gives us $290,814.19 as representing the 
organization expense properly chargeable to the licensed project. 

If we use the weighted average of the above ratios and apply that 
to the total expense we arrive at the sum of $319,815.12, the amount 
claimed by the licensee. Bearing in mind the fact that the ratio of 
the respective additions to total additions, and also the ratio of 
expense to total expenses, varies from year to year, it appears that 
the most logical and equitable method of making this allocation is 
on the basis of the ratios of the respective years. 

A study of all the evidence upon this question convinces us that 
the yearly ratio is fair and is the method which should be used in 
arriving at that part of the organization expense which should be 
allocated to the project here involved. 

Applying that method we find that $290,814.19 represents the 
organization expense chargeable to this project. We also find that 
the difference between the above last-named amount and the licensee’s 
claim of $319,815.12, or $29,000.93, is not chargeable to the actual 
legitimate cost of construction of this project and is therefore 
rejected. 


INTEREST DURING CONSTRUCTION, ORIGINAL PROJEOT 


The licensee’s claim for interest during construction, amounting 
to $887,928.31, is shown in detail in exhibit No. 4. 

Under the Federal Water Power Act, interest during construction 
is authorized by section 3 which incorporates “insofar as applicable” 
the “classification of investment in road and equipment of steam 
roads, issue of 1914, Interstate Commerce Commission”. The Fed- 
eral Power Commission system of accounts prescribed for licensees 
provides under account 334 for the inclusion in the capital accounts 
of reasonable charges for interest during the construction period, on 
the licensee’s own funds. This corresponds to the Interstate Com- 
merce Commission’s account 76, Interest during construction. 

The necessary factors to be determined upon which to predicate 
reasonable charges for interest during the construction period before 
the property becomes available for service, on the licensee’s own 
funds expended for construction purposes, are as follows: (a) The 
date upon which construction commences and is prosecuted with due 
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diligence, marking the beginning of the construction period; (b) the 
date the property becomes available for service marking the end of 
the construction period; (c) the rate of interest to be applied to 
expenditures during the construction period; and (d) the method 
(simple or compound) by which such interest shall be computed. 

We will discuss the above-named factors in the order named. As 
hereinbefore recited, the licensee purchased the holdings of the South- 
ern Pacific Co., a common carrier railroad, in May 1911, for the 
consideration of $125,000 payable in 15 annual installments, said 
installments to commence in January 1915. The Southern Pacific 
Co. became interested in the development of hydraulic power on the 
Upper Clackamas River at or near the site now covered by. the 
license here involved in the year 1907. 

The record discloses that the licensee during its first year of pro- 
prietorship, i. e., 1911, was reasonably active, expending some $61,000 
on the property or in connection therewith. However, subsequent 
to the year 1911 and up to June 30, 1921, a period of 9 years and 6 
months, further construction activity practically ceased. But in 
July 1921, prior to the issuance of the license, construction activity 
was renewed, and from the middle of 1922 relatively heavy monthly 
expenditures for construction were made and the work pursued with 
sufficient diligence to permit temporary operation of the first unit on 
August 4, 1924. 

The interest claimed by the licensee was calculated in the following 
manner: Commencing with May 1911, simple interest was calculated 
at the rate of 6 percent per annum on monthly expenditures, allowing 
one-half month interest for the month in which expenditures were 
made, up to and including June 1921. Beginning with July 1921 
the interest rate was changed to 8 percent per annum and the method 
was also changed from simple to semiannual compound on expendi- 
tures from that date. On September 1, 1922, the rate was again 
changed and 7 percent per annum compounded semiannually was 
used. All interest was calculated up to and including August 3, 
1924, excepting that claimed during the so-called “outage” period 
claimed to have occurred subsequent to that date. Simple interest is 
computed on the $164,310.04 accumulated expenditures to July 1, 
1921, from that date to August 3, 1924, inclusive, at the rate of 6 
percent per annum. The claim also includes interest at the rate of 
$1,599.19 per day for 114 days for the so-called outage period, 
amounting to $182,307.63. 

Although the Act restricts capitalization of interest to the amount 
accrued during the construction period and also limits the construc- 
tion period as hereinafter pointed out, the licensee’s claim is based 
on the period from May 1, 1911, to August 4, 1924, or 13 years 3 
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months and 2 days, and also the outage period of 114 days additional, 
making a total claimed construction period of 13 years, 6 months 
and 26 days. 

The licensee in its brief contends that this Commission is bound 
by an agreement claimed to have been made between the former 
executive secretary of the Commission and the licensee, to the effect 
that interest is allowable for the entire actual preliminary construc- 
tion period, i. e., beginning with May 1911. We dispose of this 
contention briefly at this point by referring to the argument in the 
Commission’s reply brief on this matter, wherein it is deemed that 
ample proof of the invalidity of the aforesaid contention of the 
licensee is set forth. 

While in this case no preliminary permit was applied for and none 
was issued, the statutory provisions affecting the period for prelim- 
inary work are pertinent to the issue. Under the provisions of sec- 
tion 5 of the act, the time for making examinations and surveys, 
for preparing maps, plans, specifications, and estimates, and for 
making financial arrangements, is restricted to “not exceeding a 
total of 3 years.” It is further provided in section 4 (e) that the 
Commission is authorized to issue preliminary permits for the pur- 
pose of enabling applicants to secure the data and perform the acts 
required by section 9. Said section 9 requires the applicant for a 


license to submit to the Commission: 


(a) Such maps, plans, specifications, and estimates of cost as may be required 
for a full understanding of the proposed project. Such maps, plans, and 
specifications when approved by the Commission shall be made a part of 
the license; and thereafter no change shall be made in said maps, plans, or 
specifications until such changes shall have been approved and made a part 
of such license by the Commission. 

(b) Satisfactory evidence that the applicant has complied with the require- 
ments of the laws of the State or States within which the proposed project 
is to be located with respect to bed and banks and to the appropriation, 
diversion, and use of water for power purposes and with respect to the 
right to engage in the business of developing, transmitting, and distributing 
power, and in any other business necessary to effect the purposes of a license 
under this act. 


(c) Such additional information as the Commission may require. 

By section 5 Congress was very careful to restrict the time for 
all preliminary work and investigations to a period not exceeding 
3 years, and by section 13 Congress took the precaution to shorten 
the period of construction by requiring that commencement thereof 
shall not be more than 2 years from the date of the license and that 
the licensee shall thereafter in good faith and with due diligence 
prosecute such construction. It also provided that “the periods for 
commencement of construction may be extended (by the Commission ) 
once, but not for longer than 2 additional years.” 

1693—40-——13 
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The license in this case was issued on September 27, 1922, and by 
its terms the construction was to commence on or before December 
31, 1923, and be completed on or before December 31, 1925. A maxi- 
mum active construction period of 2 years was thus named by the 
Commission and accepted by the licensee. That the period so named 
and accepted was ample is fully evidenced by the fact that the first 
unit of the project was constructed and turned over to the operating 
department on August 4, 1924—1 year, 4 months, and 27 days prior 
to the limiting date named in the license. 

Certain construction work was performed under an agreement 
entered into between the licensee and Hurley-Mason Co. on the 1st 
day of November 1922. The work to be performed by the contractor 
under the said agreement was in part as follows: 


1. Receive all shipments of materials and equipment at the end of the 
electric field railroad, unload, store, and transport them. Build all trails, 
roads, or other passageways as required by the license. 

2. Build, maintain, and construct all camps, construction plants, and all 
temporary structures that may be required. Build and maintain all stores, 
supply depots, and commissaries. 

3. Excavate for foundation, prepare all material, and build complete the 
concrete diversion dam; excavate for and erect intake structures at the dam. 

4. Bore the tunnels and line same where required. 


5. Clear the ground over as much of the area as will be required for 
development. 


6. Excavate and prepare grade for flow line conduit and penstock and trans- 
port conduit and penstock pipe sections from the end of the electrified railroad. 

7. Execavate for and build control headworks, surge tank, and spillway above 
power house site and install all machinery and apparatus required for operation 
of the headworks. 


8. Prepare the site and construct the power house, tail race, and substation. 

9. Build all transmission and telephone lines. 

The contractor agreed to take charge of the work immediately, 
November 1, 1922, and to prosecute the several parts of the work in 
their respective order with the utmost speed consistent with economy 
and good workmanship, with the object in view of completing the work 
by July 1, 1924. The contractor also agreed to and did guarantee the 
workmanship performed under the agreement, the contract stipulat- 
ing that should any defect be discovered within 1 year after accept- 
ance by the owner (licensee) which defect was due to faulty con- 
struction, the contractor would be responsible therefor and would 
make the same good without expense to the owner (licensee). 

This agreement or contract entered into on November 1, 1922, 
called for the physical construction even to excavating and clearing 
of the project works named in the license, by the contractor. This, 
together with other evidence pertinent thereto, is convincing that the 
active construction of the project works was confined to a date sub- 
sequent to November 1, 1922, and before August 4, 1924. 
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The next and only other question involved pertaining to defining 
the commencement of the construction period is the reasonable time 
required to collect and prepare the data and perform the acts required 
by section 9 of the act, and for the purposes named in section 5 of the 
act, and for the acquisition of the necessary lands. 

Certain preliminary highway and railway construction work was 
begun by the licensee’s own forces on July 1, 1921, and continued 
until the work was let by licensee to the contractor. In addition to 
the contract of November 1, 1922, hereinbefore commented on, a pre- 
vious contract dated May 4, 1922, had been entered into with the same 
parties, to construct a wagon road from North Fork to Davis Ranch, 
and subsequently, on March 15, 1923, a supplemental contract was 
made to construct, complete, and maintain a plant-construction rail- 
road to the project dam site. 

The contract of November 1, 1922, is not very specific as to the 
items to be constructed, but is comprehensive enough to cover prac- 
tically all of the project works as described in the license. A study 
of the record is convincing that the work performed previous to 
November 1, 1922, was confined to highway and railroad work and 
to investigations, organization, camp construction, and also to making 
surveys and gathering engineering data, core drilling, acquisition of 
lands, etc., all of which might properly be called necessary pre- 
liminaries to the commencement of actual construction. 

The facts in this case as to development are quite similar to those 
in the Jn the matter of Chelan Eleciric Co., ante, p. 91, decided by this 
Commission June 28, 1933. In both instances the projects were origi- 
nally conceived by railroad corporations for the purpose of developing 
power for electrification of steam railroads and other purposes, but 
later acquired by power companies and final construction deferred for 
many years. 

In the Chelan case above referred to, we recognized that some con- 
siderable time prior to the commencement of actual construction of 
the project works would be required for the performance of the 
preliminary work, and we allowed the maximum period of 3 years 
prior to the date of actual construction under contract as reasonably 
necessary for preliminary work absolutely essential if wasteful ex- 
penditures and delays were to be avoided in subsequent development. 

The record in the instant case also convinces us that a period of 
3 years prior to the commencement of actual construction of the 
project under the contract of November 1, 1922, would be required 
for the performance of the necessary preliminary work. On the sup- 
position that the preliminary expenditures would be fairly evenly 
distributed throughout this 3 year period, interest computed on the 
total expenditures made prior to November 1, 1922, and approved 
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herein for a period of 114 years, at the reasonable interest rate here- 
inafter determined, will result in reasonable charges for interest on 
the said expenditures up to November 1, 1922. 


OUTAGE PERIOD 


The so-called outage period claimed by the licensee is in fact a 
claim for an extension of the construction period by 114 days, and 
thus increases the capital charges to the project by an amount equal 
to the interest and taxes claimed to have accrued throughout the ex- 
tended period, that is, $182,307.63 for interest and $13,371.09 for 
taxes, a total of $195,678.72. The claim is for shut-downs as follows: 
During year 1924, 8 days; during year 1925, 92 days; and during year 
1926, 14 days. 

Counsel for the licensee takes the position on brief that to the con- 
struction period should be added a reasonable breaking-in period 
of 114 days and 12 hours, representing the exact number of days and 
hours which the plant was shut down completely for the purpose 
of making construction corrections which would have become evident 
in any reasonable breaking-in period. 

Let us assume for the moment that 4 months would have been a 
reasonable breaking-in period to have allowed for this project and 
analyze the construction defects which did actually develop in that 
period and the actual time consumed in making corrections. 

The record discloses that on August 5, 1924, to repair water leaks 
and adjust valves, 4 hours and 20 minutes were consumed; on August 
10, inspection and adjustments, 19 hours and 11 minutes; on Novem- 
ber 20, replacing bad order lead cable, 88 hours and 47 minutes; on 
November 30, making high-tension line connections, 10 hours and 
14 minutes; making a total of 122 hours and 32 minutes of plant shut- 
down due to faulty construction or installation, whereas the licensee 
is contending for 5,484 hours. That is, during the first 4 months of 
operation of the project it was necessary to shut down due to faulty 
construction or installation, 122 hours and 32 minutes. 

In addition to the outage period last above named, it appears 
from the record that on November 8 and 10 of the same year (1924) 
56 hours and 30 minutes are claimed for outage due to the necessary 
interference with the transmission line in the process of burning 
logs and underbrush on the right-of-way. Prudent business judg- 
ment would have prompted the burning of the logs and underbrush 
during one of the periods of shut-down for necessary repairs, thus 
avoiding part, if not all, of the special log-burning period. 

The claimed outage period also includes 12 hours for inspection 
of the tunnel, and 58 days and 18 hours work thereon, and over- 
hauling of the Kingsbury bearing and generator. The testimony is 
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that the first time water was introduced into the flow line the lining 
of the surge tank cracked and water escaped throughout the length 
of the tunnel and surge-tank shaft. To correct the cracked lining 
it was necessary to resort to grouting, the result of which was that 
“leakage almost entirely stopped.” The tunnel, surge tank, and 
shaft, as originally constructed, were not substantial enough to carry 
the pressure of 96 pounds per square inch. The difficulty with the 
surge tank manifested itself immediately on beginning operations 
on August 3, 1924, although repairs were not undertaken until the 
following January. Fifty-eight days were required to make the said 
repairs. All other frailties of construction or installation developed 
during the first 4 months subsequent to August 4, 1924, were of 
minor importance. It is clear that an immediate shut-down at that 
time, of 60 days, would have afforded ample opportunity for correct- 
ing the defects then apparent and making the project available for 
the service for which it was intended. 

For the reasons above stated and upon consideration of all of the 
evidence of record pertinent thereto, we find that the project was 
available for service on October 4, 1924, being an extension of the 
claimed date by the aforementioned 60 days. 

The licensee’s claim for $182,307.63 covering interest during the 
so-called outage period is hereby rejected. However, part of said 
claim is recognized and will be taken care of by the extention of the 
construction period to October 4, 1924. 

The claim for taxes during this outage period, amounting to 
$13,371.09, is based upon the accrual of taxes during the 114 days. 
We have here extended the construction period to October 4, 1924, 
or 60 days beyond the period upon which taxes were computed in 
the cost statement. Therefore, we hereby allow an additional amount 
of $7,037.41 as taxes during construction, which amount represents 
the taxes accrued for 60 days during the period August 4, 1924, to 
October 4, 1924. The remainder, a balance of the claim, amounting 
to $6,333.68, is hereby rejected. 


RATE OF INTEREST 


As hereinbefore stated, the licensee computed interest on the ac- 
cumulated adjusted expenditures to July 1, 1921, or $164,310.04, at 
6 percent per annum on a simple interest basis, and also used the 
same rate and method in computing interest for the 114 days claimed 
as outage. But beginning with Jaly 1921, it computed the interest 
at 8 percent compounded semiannually, on expenditures made from 
and after date to and including August 1922, then changed the rate to 
7 percent compounded semiannually and used that rate on all expendi- 
tures throughout the remaining construction period to August 4, 1924. 
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Mr. Lester, of the Oregon Commission, and Mr. Green, of this 
Commission, made a study to determine what the money actually 
cost the licensee which was invested in the project, that is, the in- 
terest that it was required to pay for money, plus discount, raised 
throughout the construction period from the issuance of bonds, 
stocks, and notes. From this study, the conclusion was reached 
by Mr. Lester and Mr. Green that 8 percent and 7 percent represented 
the costs of money for the respective periods and they recommended 
that such rates be adopted by. us. 

The study of the cost of money, the basis for the claim for interest 
above referred to, was introduced as an exhibit by the licensee and 
shows in detail the items considered and the result reached. Listed 
thereon are the issues of notes, bonds, and preferred stocks used in 
the financing during the years 1921 to 1924, inclusive, total par value 
$28,031,903.86; cost of handling, including discount, $2,487,767.89; 
net realization, $25,544,135.97. 

The stated interest rates on the bonds and notes and stock divi- 
dends varies from 5 percent to 8 percent, while the so-called effective 
interest rates as determined in the study after allowance for correc- 
tion of an error as to the 5 year 8 percent gold notes listed under the 
year 1922, range from 5.5 percent to 13.36 percent. The weighted 
average of the rates set forth in the bonds and notes and stock 
dividends throughout the period is 6.5 percent. 

Out of the total money raised from financing during the years 
1921 to 1924, inclusive, only 31.5 percent thereof is claimed to have 
been expended during those years for the construction of the project 
here under consideration, yet we are asked to consider that the 
financing was for the purpose of construction of the project, or at 
least to base the interest charges therefor upon the so-called cost of 
money throughout the period, to an operating utility—the licensee— 
raising funds for many other endeavors. 

The study of the cost of money includes $446,260.87 representing 
expenses of issuing and disposing of preferred stock which was also 
included in the licensee’s claim for organization expense chargeable 
to capital accounts and distributed to the project cost on an invest- 
ment prorate. Under its claim for interest during construction it 
resurrects this same money, brings it back into the picture again, 
and asks that it be reimbursed for this same expenditure again in 
the form of interest. 

It is axiomatic in accounting that the same dollar expended and 
charged to one account cannot also be charged to any other account 
except by reverting to a cross-entry which would result in taking it 
out of the account to which it was originally charged. In other 
words, it is not possible actually to expend $1 and make a book 
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entry showing that $2, or any amount in excess of $1 has been 
expended. Therefore, it must follow that the amount above re- 
ferred to cannot be considered“ as organization expense and also 
cost of money if such consideration results in all or any part of 
said amount being reflected in the capital accounts of the project 
more than once. 

A study of the record discloses that all throughout the so-called 
second construction period, i. e., July 1921 to August 4, 1924, the 
sums of money raised from sales of securities and the proceeds 
from notes greatly exceeded the expenditures for construction dur- 
ing the period, yet no credits for interest allowed by depositaries 
on the unexpended balances ‘appear in the cost of money study. 
No doubt that item was overlooked by the compilers; nevertheless, 
it should have been given consideration and credited to the ex- 
penses, thus reducing the cost of money. The claimed project 
expenditures for the years 1921 to 1924, inclusive, bear the fol- 
lowing ratios to the net amounts realized from the notes, bonds, and 
stocks disposed of: 1921, 1.51 percent; 1922, 27.53 percent; 1923, 
66.74 percent; and 1924, 25.38 percent. There is no evidence to show 
the identical source of the particular funds used for construction 
purposes, therefore, it is impossible to determine the actual cost of 
the money used for that purpose. As an example, in the year 
1924, the net amount realized from the securities was $6,514,587.69, 
and the claimed project construction expenditures were $1,653,298.29. 
The amounts of money realized were as follows: 


SE PRY SI ls orien aie taciw ane diaateonie $3, 074, 674. 31 
ye ee a RE A a 1, 250, 000. v0 
Notes; WGI TARNBULi e e ie eee a ee 400, 000. 00 
Prior: preteieeae | etec®ssickccc ee a hig die 1, 486, 931. 90 
Pee TCCRGOG CORON sibel ented wae 302, 981. 48 


The cost study shows the effective rate of interest on the bonds 
to be 7.43 percent; on the National City note, 5.5 percent; on the 
local bank note, 6 percent; and on the stocks, 7.701 percent and 7.756 
percent, respectively. The average effective rate is 7.049 percent. 
Upon that showing, the witnesses and the licensee reached the con- 
clusion that the money used for construction purposes through that 
period cost 7 percent, therefore, that that rate should be used to com- 
pute interest chargeable to construction. There is no evidence that 
the money used was not the note money costing less than 6 percent, 
nor is there any evidence to show that the entire amount expended 
did not come from the proceeds of the bonds upon which the 
effective rate shown was 7.431 percent. Application of the latter 
rate would result in interest charges approximately 25 percent 
higher than by the application of the former rate. 
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If we assume that the construction money used was derived from 
the sale of stock and treat the dividend rate the same as a bond 
obligation—which we do not here concede—and apply the effective 
interest rate shown on the study, i. e., 7.701 percent, the charge for 
interest during the period would be approximately 30 percent higher 
than under the note rate. 

This endeavor of the licensee and examiners to determine the cost 
of obtaining the money which was used for the construction of the 
project by the method used was an impossible task, and the results 
are misleading and represent at best a mere estimate of the cost 
of money which may or may not have been used in construction. 
Items of cost have been used which, as heretofore pointed out, have 
no proper place in the study, and credit items which should prop- 
erly be given consideration have obviously been omitted or over- 
looked, such as allowances for interest on unexpended balances and 
adjustments for accrued interest on bonds sold. 

Generally, a smaller return is expected when funds are advanced 
upon the security offered by mortgage bonds than when advanced 
with the expectation of the contingent return which is characteristic 
of stock purchases. However, in this case we find an instance where 
the stated interest rate on bonds, plus that part of the discount 
applicable to a 1 year period exceeds the rate of return demanded 
on moneys paid for stock. 

Substantial justice will be done if interest during construction is 
computed on the fixed capital account as hereinafter determined 
by us, at a normal rate of simple interest during the period between 
November 1, 1919, and October 4, 1924. 

The evidence in this case supports the presumption that 6 percent 
per annum is a normal rate of interest. Therefore, we find that simple 
interest computed at the rate of 6 percent per annum on the monthly 
debit balances of the fixed capital accounts, except the account “Interest 
during construction”, beginning on November 1, 1922, up to and includ- 
ing October 3, 1924, will not be an unreasonable allowance for interest 
charges on such funds during the period named, and such allowance 
will be made in the accompanying order. 


SOUTHERN PACIFIC COMPANY CONTRACT 


The licensee entered into the contract with the Southern Pacific 
Co. in May 1911, in which it was agreed that the licensee would pay 
the sum of $125,000 to said company for whatever rights or interest 
it possessed in connection with the Oak Grove development. Under 
section 17 of the contract the company agreed : 


To make over and assign, but. without covenants of warranty, to the power 
company, all real and personal property, rights and contracts * * * in con- 
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nection with their hydroelectric development on Oak Grove Creek, Three Links 
Creek, including all rights * * * to take and use the waters of said 
streams for the purpose of the proposed hydroelectric development, however 
acquired, and also all rights * * * in and to the wagon road connecting 
said development with the lands of the power company. 

That upon the execution of this contract (the company) shall deliver to 
the power company all maps, field notes, surveys, and engineering data acquired 
by and used or intended for use in connection with the development of said 
power plant or the construction of said wagon road, and that upon delivery 
of said approved assignment and said formal surrender of said original per- 
mit * * * shall transfer and deliver to the power company all tools, 
equipment, buildings, and all other property * * *, 

The record does not show the specific properties which the licensee 
acquired as a result of the aforementioned contract, but it must be 
assumed that the property and rights specifically named in the con- 
tract were acquired. The contract was an arm’s length contract, and 
in the absence of evidence to the contrary we must assume that 
it was made with the exercise of reasonable judgment, therefore the 
proper presumption is that the consideration named therein and 
ultimately actually paid by the licensee is a proper charge entering 
into the actual legitimate cost of the project. 


RIGHT-OF-WAY LANDS 


The licensee under its account 311 (d), claimed $4,991 as the cost 
of an easement comprising 249.55 acres for the transmission line and 
project railroad rights-of-way over and across land acquired in 1906 
at which time the properties of the Oregon Water Power and Rail- 
way Co. were purchased at a cost of 2 million dollars. 

The said properties were purchased under a blanket contract and 
included power plants, railroads, and a considerable quantity of 
land, 249.55 acres of which are now claimed as necessary in the opera- 
tion of the project. 

The value of the land per acre was determined by the Oregon 
Public Service Commission as of December 31, 1912, to be from $21 
to $42.10, resulting in a total value of $6,851.56 for the right-of-way 
land here involved. 

The licensee’s claim is based on a price of $20 per acre applied to 
the acreage involved. The price paid for the particular land here 
under discussion cannot be determined with certitude because at 
the time of purchase no specified amount of the total purchase price 
of the property and things included therein was assigned to any 
specified unit of property covered by the purchase price. 

The Oregon Commission placed a value on certain lands of which 
the lands here involved are a part. The claimed unit price is based 
upon: (a) The appraised value of the lands by the Oregon Commis- 
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sion; (b) the fact that $20 per acre was the exact figure that the 
licensee had recently paid for a piece of land bought directly for the 
project some miles further out. 

In the absence of, and in view of the utter futility of attempting 
to ascertain, the direct cost of these parcels of land, upon considera- 
tion of the facts of record, we are of the opinion that $20 per acre 
represents the reasonable cost of said lands to the licensee at the 
time of acquisition, and we find that the sum of $4,991 is a proper 
charge to the transmission land account as land owned in fee. 





























SECOND UNIT 


The second unit of the project consists of a concrete covered steel 
penstock, a 25,500-kilowatt rated capacity generator, switching appa- 
ratus, including two transformers and an addition to the power 
house. 

On November 7, 1932, the licensee filed with the Commission a 
claimed statement of cost as of January 31, 1931, in the amount of 
$1,101,964.30. An audit of the claimed cost was made by A. R. Safe- 
blade, examiner of accounts, and a preliminary accounting report 
was prepared on November 30, 1932, a copy of which was duly served 
upon the licensee January 28, 1933. Licensee, on February 25, 1933, 
protested the said preliminary accounting report, and the cause was 
set down for hearing by an order of the Commission at the same 
time and place as the hearing on the original project, and was heard 
pursuant to said order. 

The examiner suspended $376,731.44 of the licensee’s claimed 
amount, shown in detail as follows: 


Manintenemas) Of WaMrenG nonin ts hhh $28, 548. 03 
Pree: Drv Bee TACO mines ccd kc grein tas asthe Min i Gtalk 186. 45 
General office expense, indirect engineering, and superintendence___ 75, 396. 73 
Carrying charges on “Construction in suspense”_.--------__--_--_- 239, 160. 19 


Interest during construction 
Organization expense 


caches aii antcnmahlaeseeaabaasiiag ipiciabunsnedbsntensti pestis 29, 298. 82 
platelet Rete hth GAS ES RI Sa 4, 141. 22 


ila Sete Da ms a cad hata tia, lean eel $376, 731. 44 
The above items will be discussed in the order set down. 


Total 


MAINTENANCE OF RAILROAD 


The total claim by the licensee for maintenance of the project rail- 
road during the construction period of the second unit amounted to 
$56,297.08, which is 75 percent of the total cost of maintaining the 
project railroad during the construction period. The books of the 
company disclose that during the construction period the maintenance 
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charges were entered monthly and distributed to project operating 
cost and to the construction cost of the second unit as follows: 


Te. project epemeting eee, (oo ee eae $47, 313. 74 
To second unit construction costs 27, 749. 05 
But later, that is, on September 23, 1931, the licensee decided to re- 
distribute the said total costs of railroad maintenance as shown for 
the period and in consequence an entry was made charging against 
the second unit $28,548.03, crediting surplus (1930) $7,083.57, and 
crediting Pacific Northwest Public Service Co. $21,464.46. Then in 
turn the Pacific Northwest Public Service Co. made an entry in its 
books debiting Portland General Electric Co. $21,464.46 and credit- 
ing surplus the same amount. The last above-named company was 
in fact the Pacific Northwest Public Service Co. up to September 13, 
1930, at which time its corporate name was changed. 

The propriety of charging the addition of $28,548.03 to the con- 
struction costs was questioned by the examiner in his report; how- 
ever, at the hearing he receded from that position and conceded it to 
be a proper charge. 

The railroad here under consideration is a part of the “project 
works” covered by the license and was used for construction purposes 
and also for operating purposes. During the years 1925 to 1928, in- 
clusive, when no construction work was in progress, the average 
yearly total charges were $8,250.88, while during the years 1929 and 
1930, covering the construction period for the second unit, the aver- 
age yearly charges for maintenance and operating were $37,531.40. 
We must assume that during the latter period the cost of railroad 
maintenance in the absence of increased use due to construction would 
have been practically the same as for the preceding period and no 
materially increased cost would have been charged against the plant 
operation. Therefore we conclude that the major portion of the in- 
creased costs of railroad maintenance was due to the additional serv- 
ice necessary for construction purposes and should properly be 
charged to construction and not to plant operation. 

Under the allocation of charges as proposed by the licensee, the 
charges to plant operation would be increased by a nominal amount 
over the average for the previous nonconstruction period. After full 
consideration of the evidence, we are of the opinion that the sum of 
$28,548.03 suspended by the examiner constitutes a proper charge 
to the construction costs of the project, and the same is hereby 
allowed. 


POWER FURNISHED BY LICENSEE FOR CONSTRUCTION PURPOSES 


The licensee claims the sum of $186.45 as a construction cost cover- 
ing 23,306 kilowatt-hours of energy at 8 mills per kilowatt-hour 
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used for construction facilities and lighting in connection with con- 
struction. The rate charged is the same as was then charged by 
licensee to its street-railway system for electric power. 

We are here determining the cost to the licensee of constructing 
the project exclusive of any and all profit to the licensee insofar as 
profit is discernible upon the record. The amount claimed here is 
relatively small, but it nevertheless requires as close scrutiny as 
though it were of greater magnitude because of the principle in- 
volved. 

Evidence was introduced showing the average cost of power to the 
licensee in the transmission net-work to be 0.703 cents per-kilowatt- 
hour for the year 1930. This cost was arrived at by taking the in- 
vestments in the system generating plants and main transmission line 
and other appurtenances, determining the cost of carrying that in- 
vestment, determining the taxes, depreciation, operation and mainte- 
nance charges. Allowance was made for line loss and the unit cost 
above set out was computed on the estimated remaining units. 

Without going into the details of the difficulties of determining 
increment costs of the energy used in construction, we take a some- 
what broader view in this case than might be justifiable where the 
facts are more obscure, and accept 0.703 cents per kilowatt-hour as a 
reasonable cost to the licensee of the energy here under discussion. 
On this basis we find that $163.84 is a reasonable sum to allow as the 
cost of power furnished by the licensee for construction purposes 
and reject $22.61 of the licensee’s claim of $186.45 therefor. 


GENERAL OFFICE EXPENSE AND INDIRECT ENGINEERING AND 
SUPERINTENDENCE 


The amount of $75,396.73 is claimed as representing the actual cost 
of services of licensee’s general officers and employees and general 
office expense at its Portland offices devoted to the second unit of the 
Oak Grove project during the period of its construction as follows: 


RE OF CONN ies Se Bain ww Becta ndnecademumnncdernecs .-- $4, 534. 17 
Departmental salaries and expenses____..-__----____------------~- 69, 738. 42 
Fordespiow: anal (Qaeneye so le ee ei 2, 476. 80 
I i i i i $76, 749. 99 
TI gid ioc siren chiki ipa gual omaieociy tp awign Dcomineiecons argeae eae abana ope ali 1, 353. 26 
mcyeater  Gotee 28 OTS ee Se hee ey $75, 396. 73 


This last adjustment was made by arbitrarily reducing the actual 
total by the sum of $1,353.26 to reach the amount first above set 
forth, i. e., $75,396.73, which amount is in fact 10 percent of certain 
other items of claimed second-unit cost totaling $753,967.34. Specifi- 
eally, the basic sum of $753,967.34 is the total of all other items 
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Bs claimed except interest during construction, organization expense, 
bY and carying charges on claimed-overdevelopment. All of the indi- 
vidual amounts which comprise this total as shown above, are esti- 
ng mates made by licensee’s employees in September 1932 of the general 
as office rent, salaries, and expenses assignable to the construction which 
1S was performed during the years 1929 and 1930. 
% The record supports the conclusion that, first, an arbitrary per- 
in- centage of the above general expenses was arrived at as representing 
in the opinion of the licensee the proper allocation of the said items 
he to the construction cost. Then, to prove or support the amount so 
tt- arrived at, an officer of the licensee who was on the ground during 
in- all of the construction period made an assignment, on a salary basis, 
ine of the services of certain regular employees which in his judgment 
in- represented the time of such officers and employees devoted to the 
te- construction. 
ost Considering first the matter of the arbitrary 10 percent, the evi- 
dence of record, especially when looked at chronologically, raises a 
ing strong presumption that the advent of the control of the holding 
ne- company, Central Public Service Corporation, in 1930, is responsible 
the for the change from the former method of computing general office 
Sa expense and indirect engineering and superintendence to this per 
on. centage method. 
the The item of rent included in the claim here under discussion, 
ses amounting to $4,534.77, is an allocation of the assumed annual rental 
value, amounting to $27,986.00, of space in the Portland General Elec- 
tric Building occupied by the licensee as its general office. The 
allocation is based upon the time of certain officers and employees 
occupying the said offices, estimated to have been devoted to the con- 
at struction of the second unit of the project. 
el The building in question is owned by the licensee and that portion 
the thereof, with the land upon which it is situated, occupied by it as 
salts general offices was considered by the Public Utilities Commission of 
; Oregon to be property used and useful to the public and was made a 
= iz part of the rate base upon two different occasions when the proper- 
“on ties were involved in litigation before that tribunal. The official 
vane reports of those proceedings indicate quite clearly that the offices 
19, 99 upon which the claim for rent is made were a part of the rate base 
93. 26 during the years 1929 and 1930, and the operating reports of the same 
a a tribunal disclose that the rate of return on the electric fixed capital 
Gf in service after taxes and operating expenses, amounted to slightly 
tual more than 8 percent in the year 1929 and slightly less than 8 percent 
» set in the year 1930, making an approximate average of 8 percent for 
‘tain the respective years. 
ecifi- 


The allowance of rent to construction costs under these circum- 
stances would in fact increase the income upon the rate base and be 





182 FEDERAL POWER COMMISSION 


tantamount to increasing the schedule of rates fixed by the Oregon 
Commission which is the constituted authority under the Federal 
Water Power Act for the regulation and control of said rates. 

It is obvious that the claim for office rent does not constitute a part 
of the actual legitimate original cost of the construction of the 
project, and it is hereby disallowed. 

As to the apportionment of salaries and general expenses incurred 
by the licensee directly in the service of the construction of the sec- 
ond unit of the project, it would seem that the actual figures recorded 
at the time of the payment, rather than an apportionment made 2 
years later for the purposes of a statement of claimed cost, would 
be the more logical basis for decision by this Commission. Under the 
accounting method which the licensee had employed prior to the 
change to the flat 10 percent rate, and which we must assume was in 
accordance with the accounting rules of this Commission inasmuch 
us the licensee had constructed the first unit and had been operating 
the same under said Commission’s rules for a period of years, the 
amounts recorded by the licensee as chargeable to the construction of 
the second unit totaled $12,452.54. This total is for a period which 
is only 1 month short of the settled period of construction, the change 
to a 10 percent basic charge having been adopted as of December 31, 
1930, and the end of construction having been agreed upon as 
January 31, 1931. 

‘That these aforementioned accounts were carefully kept at the 
actual time expenses were incurred is evidenced by the fact that 
items appear in several months showing a total cost of $847.21 for 
investigating the Cascade site on the Columbia River. This $847.21, 
however, is obviously not a proper charge to the second unit con- 
struction and must be eliminated. In order to include the month 
of January 1931 in this contemporaneous record of charges to con- 
struction of the second unit, and in the absence of actual figures for 
that month, the examiner suggests that the charge of $1,210.04 listed 
for December 1930 be taken as an estimate of the amount for Janu- 
ary 1931. This suggestion seems fair, as the amount seems to be in 
no way an excessive one, and will serve the purpose desired. Thus, 
deducting the elimination just above noted, and adding the estimate 
for January 1931, the actual amount of the charges to construction 
of the second unit made by the licence under its former method of 
accounting comes to $12,815.37. 

This amount of $12,815.37 being one which represents an outlay 
incurred in general office salaries and expenses determined in a man- 
ner reflecting the actual conditions as nearly as possible, taken to- 
gether with the amount of $27,621.20 referred to in the next para- 
graph; appears to result in an adequate allowance for. services 
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rendered and general expenses paid in the interest of the construction 
of the second unit of the Oak Grove project, and the said sum of 
$12,815.37 is accordingly hereby allowed. 

The sum of $27,621.20 just mentioned represents charges for direct 
engineering and superintendence costs. It is to be noted that the 
licensee voluntarily considered this item as being included in the 
larger sum of $75,396.73 when it adopted the aforesaid 10 percent 
method of computing second-unit charges. The examiner points out 
that said $27,621.20 would have been eliminated as a claimed direct 
charge, had the $75,396.73 been allowed. In view of our rejection of 
the 10 percent method claimed, and our allowance of the $12,815.37 
just above, we hereby specifically allow the item of $27,621.20 as a 
proper charge for direct engineering and superintendence costs. 

It seems superfluous further to treat the individual items such as 
injuries and damages, telephone and telegraph, office supplies, etc., 
since the figure of $12,815.37 is presumed to include a fair amount for 
such incidental expenses. 


CARRYING CHARGES ON CONSTRUCTION IN SUSPENSE 


The basis for the licensee’s claim for the amount of $239,160.19 arises 
out of the fact that the Oregon Public Service Commission excluded 
2 million dollars as property not used or useful in its utility business 


at the time the Oregon commission made a valuation of licensee’s 
entire properties for rate-making purposes. This amount was then 
entered upon the licensee’s books as “Construction in suspense”, 
$500,000 of which licensee contends was applicable to the construction 
cost of the second unit. Stated another way, the claim here made is 
that because the Oregon commission would not permit the licensee 
to earn a return upon its entire investment, this Commission should 
assume that $500,000 represents the proper proportion of the total 
disallowed amount to be allocated to this property and that interest 
and taxes on the said amount should be capitalized and become a 
part of the actual legitimate cost of the project. 

Similar proposals or claims were presented to us in two earlier 
cases, in Jn the matter of Chelan Electric Co., ante, p. 91; and in Jn the 
matter of Chelan Electric Co., ante, p. 102, wherein we held that the 
theory that a proportion of the initial investment in a project should 
be carried in suspense after completion of the first unit until other 
project units are constructed, permitting interest and taxes to run 
on such “unused capacity” was not in conformity with.the Federal 
Water Power Act and was unsound in principle. 

We so hold in this case, and the licensee’s original claim for 
$239,160.19 “Carrying charges on construction in suspense” is hereby 
denied. 
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The licensee consented to the suspension of this item at page 36 of 
its brief in the following language, “* * * in view of the recent 
decisions of the Commission * * * the suspension of this item 
is not contested by the licensee.” 


INTEREST DURING CONSTRUCTION 


The claim for interest during construction, $29,298.82, was computed 
at the rate of 6 and 614 percent per annum compounded semi-annually 
on claimed construction expenditure from October 1927 up to and in- 
cluding January 31, 1931. 

The examiner suspended the above claim for interest because the 
principle upon which interest should be computed had not yet been 
determined by the Commission. 

On brief, the licensee submits to the decision of the Commission 
expressed in /n the matter of Chelan Electric Co., ante, p. 91, in which 
it was held that compounding of interest is not allowed in the deter- 
mination of actual original legitimate cost and takes the position that 
interest should be computed at the rate of 614 percent per annum on 
such sum or sums as are determined by us to be the actual legitimate 
cost of the project. 

The construction period of the second unit of the project began 
January 1, 1929, and energy was generated for the first time on 
January 8, 1931, but there was no energy produced for 9 days during 
the balance of the month. However, during said month of January, 
2,099,000 kilowatt-hours of energy were produced, and subsequent to 
January 31, for the next succeeding 2 months, energy was produced 
consistently without interruption. While the record indicates that 
January 26 might mark the termination of the construction period, 
it also lends strong support to the licensee’s contention that January 
31, 1931, marks the closing of the construction period. Upon con- 
sideration of the evidence of record, we find that the “construction 
period” of the second unit commenced January 1, 1929, and ter- 
minated January 31, 1931, and interest will be allowed on the accumu- 
lated expenditures as of the former date and upon the monthly 
expenditures thereafter, all interest to terminate on the last named 
date, January 31, 1931. 

In the judgment of our examiner, the interest rate of 614 percent 
per annum is fair and reasonable. His opinion is based upon a 
study of the cost of money made by him covering the period of con- 
struction in question. 

A study, “Cost of new money, 1930”, was introduced by the li- 
censee showing in detail the corporation financing of Pacific North- 
west Public Service Co. and Portland Genera] Electric Co., consisting 
of preferred stock, bonds, both general and special City & Subur- 
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ban Consolidated Railway Co. in the amount of some 55 million 
dollars reflecting a so-called rate of interest of 7.89 per centum. 

However, no claim is made nor does the record disclose to what 
extent, if any, the funds derived from the financing covered by the 
so-called study were drawn upon for the direct claimed project 
expenditures of less than 1 million dollars. As none of the proceeds 
of the stocks are shown to have been used, nor were the bonds shown 
to be a debt incurred for the construction of the project unit here 
under consideration, the so-called interest rate, which is in fact the 
cost of financing, and not the rate of interest paid during the period, 
is of small probative value in determining a reasonable rate of 
interest on the licensee’s funds expended for construction purposes. 
The bonds are shown to bear interest at rates ranging from 4 to 6 
percent, with one issue at 714 percent. 

The evidence here is substantially the same as that which was 
offered by the licensee in support of its claim for interest during 
construction of the first unit previously discussed in this report. 
What was said there is equally appropriate here, therefore it is not 
necessary to reiterate. We find that simple interest computed at 
the rate of 6 percent per annum on the funds expended for con- 
struction purposes during the construction period as determined and 
fixed herein will result in reasonable charges for interest on the said 
funds. 

The licensee’s claim for “Interest during construction” amounting 
to $29,298.82 is hereby denied and the sum resulting from the formula 
set out in the last above finding will be substituted therefor. 


POWER GENERATED DURING CONSTRUCTION 


During the month of January 1931, which we here consider the 
“test period”, the second unit generated 2,099,000 kilowatt-hours of 
energy as measured at the switch. The said energy was fed into 
the power ring or system, through which, or by which, the licensee 
supplied energy to its customers. Energy generated at its other 
projects was at the same time being fed into the system but was 
impossible of identification because of the intermingling with the 
energy from the project here involved. 

The question is, what is the fair value of the power generated at 
the plant and passed into the general system for distribution and 
sale, for the purpose of determining the proper credit to the project 
for such power? 

The licensee introduced evidence showing the cost of the said power 
after allowing for line loss, to be 0.0064676 cents per kilowatt-hour. 
Obviously the application of this unit cost to the power generated 
would represent the cost thereof and not the fair value. While the 
1693—40-—14 
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licensee has not made claim for this item as a credit to the cost of 
construction, it is a factor properly entering into the actual legiti- 
mate cost of the project, but it is not determinable by us on the 
present record. 

Therefore, disposition of the item will be held in abeyance for 
the present and the licensee will be required to supply additional 
pertinent facts which no doubt will lead to an agreed settlement of 
the question. 


ORGANIZATION EXPENSE 


The licensee claims $4,141.22 as “organization expense” chargeable 
to the second unit of the project. The said claim is based upon a 
proration of the total cost of $43,255.35 for selling its “first pre- 
ferred” stock during the year 1929 and the first 3 months of 1930, 
and differs from its claim in the first unit in amount only. 

In disposing of the claim of the licensee in unit No. 1 (original 
project) we applied a formula based upon the average yearly ratio 
of total construction cost to project construction cost and discarded 
the formula used by the licensee in arriving at the amount of its 
claim. For the same reasons therein expressed, we must treat this 
claim in the same manner. 

Upon the evidence of record, we find that $3.376.48 represents the 
“organization expense” properly chargeable to the second unit of 
this project. We also find that the difference between the last above- 
named amount and the licensee’s claim of $4,141.22. or $764.74, is 
not properly chargeable to the actual legitimate cost of construction 
of the second unit of this project and is therefore rejected. 


SUMMARY 


After full consideration of the evidence of record, we find the 
actual legitimate cost of construction of the project here involved 
to be as follows: 


First unit (original project) as of Dec. 31, 1925_-..___--_____- _ $9, 131, 710. 94 
Gecond anit, 20: 08 Tem Bde 1G 3g capper <ssecoiephicteweine ed 824, O78. 31 
aa il ts ee de Gece etal _ $9, 955, 789. 25 


The above amount, however, does not include the credit for the 
energy generated by the second unit during the construction period, 
the determination of which is reserved. 

There follows the expression of the Commission on the subject of 
the accounting procedure to be followed in the manner of the con- 
version of the project railroad into an automobile truck road, 
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ACCOUNTING PROCEDURE TO BE’ FOLLOWED IN CONVERSION OF PROJECT 
RAILROAD INTO A HIGHWAY 


The licensee on November 1, 1932, filed with the Commission an 
application for permission to convert the project railroad into a 
truck road. Inasmuch as the railroad is a permanent project facility 
by reason of amendment No. 1 to the license, it will be necessary to 
further amend the license in order to grant the licensee’s application. 

Thereafter, on December 21, 1932, the Commission adopted an 
order approving the conversion of the railroad providing said con- 
version should be accomplished on or before May 7, 1936, and pro- 
viding further that the accounting in connection with the conversion 
of the said railroad into a highway, affecting operating expenses, 
fixed capital, depreciation reserves, and other accounts, shall be in 
accordance with the provisions of the Federal Water Power Act 
and of the Commission’s accounting rules and regulations. It was 
also provided that the licensee would be heard on question pertaining 
to such accounting before any final order or ruling with respect 
thereto should be made by the Commission. 

The instrument authorizing the said conversion was designated as 
amendment No. 3 of license, and was forwarded to the licensee for its 
acceptance. However, the licensee declined to accept the said amend- 
ment until the Commission had considered and announced the ac- 
counting method to be followed in respect thereto. The hearing pro- 
vided for in the above instrument was held in Portland, Ore., on 
August 22, 23, and 24, 1933. The original claimed costs of the rail- 
road, $1,776.777.58, before distribution of certain overhead and in- 
direct costs, are included in the cost of the first unit of the project. 

The licensee represents that it is prompted to make the conversion 
for economical reasons. It is of the opinion that the maintenance 
and operation of the railroad are not justified, and that its conversion 
into a highway, at the cost of some $101,515, will answer all require- 
ments for both operation and construction purposes at a cost for 
maintenance and operation of somewhat less than the approximate 
amount of $22,000 per year, which it claims is the average mainte- 
nance on the railroad since the project began to operate. 

The project is located for the most part within Mount Hood Na- 
tional Forest which is under the jurisdiction of the Forest Service, 
and the provisions contained in the license as to the railroad or high- 
way facilities were placed therein to meet the views of that depart- 
ment as necessary for the adequate protection and utilization of the 
National Forest. 

Thomas H. Sherrard, supervisor of the National Forest, testified 
that a truck highway would serve the needs of the Forest Service 
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equally as well as the railroad and he also testified that a truck road 
as proposed by the licensee would be more beneficial to the adminis- 
tration of the forest reserve than the railroad because the Govern- 
ment could operate trucks any time of the day or night in case of 
emergency, such as a forest fire, and not have to depend on the com- 
pany operators to operate their equipment. Therefore the only ques- 
tion involved is the interpretation of our accounting rule for the re- 
tirement of certain parts of the railroad and the cost incident to con- 
verting the remainder into a highway. 

While the licensee claimed $1,776,777.58 as the direct cost of the 
railroad in its statement of cost as submitted March 2, 1931, it now 
proposes for the purposes of conversion accounting to set up the total 
railroad cost as of December 31, 1931, at $2,325,823.38, or the original 
claim increased by distributing 25.6548047 percent of the total pro- 
ject overhead, additions, including overhead for the years 1926 to 
1931 inclusive, and certain items of equipment and buildings. The 
overhead costs are to be assigned to the railroad on a uniform cost 
basis with all other property. 

Licensee made studies in the field and in the office to determine 
how much of the investment in each subdivision of the railroad ac- 
count should be retained as applying directly to roads and trails and 
how much should be considered as transportation investment apply- 
ing to other units of project property as construction cost. From the 
above studies, the licensee concluded that $1,259,499.66 should be re- 
tained in the roads and trails account, and that $1,066.323.17 should 
be transferred to the units of project property as transportation 
costs, 

The proposal in fact is to treat the railroad as a temporary con- 
struction facility and to transfer to other plant accounts the losses 
incurred in connection with the conversion. 

The licensee proposes to distribute to other plant accounts the total 
cost, including overhead, of ties, rails, rail fastenings, joints, special 
work, track and roadway labor, roadway machinery and tools, cross- 
ings, fences, signs, distributing system, shops and carhouses, stations, 
miscellaneous buildings and structures, other expenditures for ways 
and structures, and all equipment and certain other properties, to- 
gether with a large part of the cost of grading, ballast, and of 
bridges, trestles, culverts, and other items of cost, to the amount of 
$1,066,323.17. Certainly some consideration should be given to the 
fact that the railroad has already been in operation and use for 10 
years during which time considerable depreciation has accrued. 

The equipment which includes a Shay locomotive, a passenger mo- 
tor car, a flat car, gasoline speeders, fire cars, a box car, dump cars, 
etc., was probably used from time to time in the ordinary operation 
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of the railroad since August 4, 1923, as were also all the other fixed 
structures; nevertheless, it is proposed, except for minor credits, to 
charge the capital accounts with the entire costs thereof including 
overhead. 

The licensee takes the position that its proposed method of hand- 
ling is strictly in accordance with the instructions of our accounting 
bulletin 2—A, as follows: 


17. (a) When any project railroad included under a license for a project as 
a part of the project works, and the cost of which is carried in the fixed-capital 
“railroad” accounts of the project, is abandoned, sold, or otherwise ceases to 
be a part of the project works, the license shall be amended by excluding the 
railroad from the license as a part of the project works, and there shall be 
credited to the “railroad” account and charged to the depreciation reserve 
account that portion of the net cost of the railroad, had it been originally 
classified and accounted for as a temporary railroad as provided in paragraph 
15. The balance remaining in the railroad account shall be distributed to 
the fixed-capital accounts in which are recorded the cost of the then existing 
project works benefited by the construction of the railroad. [Italics added.] 


The provision above quoted applies only in case a project railroad 
is abandoned, sold, or otherwise ceases to be a part of the project 
works. In the case here under discussion, it is not proposed to 
abandon, sell, or discontinue use of all of the physical parts of the 
railroad, and the principal part of the same, upon conversion into 
a truck road, will remain in service as a part of the project works. 
What is proposed is not an abandonment but a conversion of the 
railroad into a truck road, and there is a specific rule in our system 
of accounts governing the accounting in connection with such 
conversion, in substance as follows: 


Section 10 of General Instructions and Definitions: 


No part of the cost of the railroad, upon conversion into a truck road, may be 
distributed to other fixed-capital accounts, but the loss of investment resulting 
from such conversion must be adjusted through the depreciation reserve account 
and through the operating expense accounts. If at the time of conversion the 
credit balance in the project depreciation reserve is insufficient to take care of the 
loss of investment incurred by reason of the conversion or if the charge to operat- 
ing expenses in connection therewith would be such as unduly to distort the 
accounts for the month or year in which the conversion takes place, balance-sheet 
accounts 132, “Property abandoned,” and 133, “Extraordinary deferred charges,” 
may, under certain conditions, be used temporarily to record portions of the loss 


and expense. 

In view of the fact that the project was completed and placed in 
operation in 1924, that the railroad up to the present time has been 
accounted for as a separate part of the project works, that the 
project railroad has during all these years been operated as a trans- 
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portation facility in connection with operations as well as construc- 
tion and for the benefit of the Forest Service, it is obvious that the 
said railroad cannot be treated as a temporary construction facility 
and accounted for under the method proposed by the licensee. 

If and when the project railroad is converted into a truck road or 
highway, the accounting therefor must be in accordance with the 
provisions of section 10, general instructions and definitions, relat- 
ing to fixed-capital accounts, appearing on page 37 of our system 
of accounts thereinbefore referred to. 

If amendment No. 3 to the license, also hereinbefore referred to, 
is not accepted by the licensee on or before September 15, 1934, the 
action of the Commission authorizing the same will be reconsidered. 


Bastt MANLY. 
Craupe L. Draper. 
Hersert J. Drane. 


Findings and order determining cost 
Portland General Electric Company 
(Project No. 135) 


The Commission having before it, among other matters of record: 

(1) Statement (revised) filed by licensee on March 3, 1931, claim- 
ing cost of original project (one generating unit) of above-entitled 
project in a total amount of $9,371,353.68, as of December 31. 1925: 

(2) Statement filed by licensee on November 7, 1932, claiming cost 
of second unit of above-entitled project in a total amount of 
$1,101,964.30, as of January 31, 1931; 

(3) Preliminary accounting report on said original project pre- 
pared by Examiner C. J. Green, dated May 25, 1932; 

(4) Preliminary accounting report on second unit of said project 
prepared by Examiner A. R. Safeblade, dated November 30, 1932; 

(5) Protest to Green report on original project, filed by letter 
from licensee dated August 30, 1932; 

(6) Protest to Safeblade report on second unit, filed by letter 
from licensee dated February 25, 1933; 

(7) Transcript of hearing held before Commissioner Draper on 
August 22, 23, and 24 at Portland, Oreg., together with exhibits 
admitted at said hearing; and 

(8) Briefs by counsel for the respective parties. 
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mice And the Commission being fully advised in the premises: 
the Now therefore, upon full consideration of all of said evidence 
lity and matters of record before it, and for the reasons set forth in the 
‘ accompanying opinion, the Commission hereby finds and determines: 
1 or 1. That the actual legitimate original cost of construction of the 
the original project No. 135 as of December 31, 1925, was $9,131,710.94, 
slat- being the claimed cost minus $35,334.61 disallowed as per the accom- 
‘tem panying opinion and also minus $206,437.89 of the claimed amount 
of $887,928.31 for interest during construction, which item is specially 
1 to. considered hereinafter ; 
the 2. That as to the original project, the preliminary construction pe- 
sred. riod shall be considered to be November 1, 1919, to October 31, 1922, 
inclusive, and the actual construction period from November 1, 1922, 
to October 3, 1924, inclusive, upon which latter date construction 
_ shall be deemed to have been completed and the original unit to have 
- become available for operation on October 4, 1924, as set forth more 
fully in the accompanying opinion; 

3. That an interest rate of 6 percent per annum is a normal rate, 
and that simple interest computed at this rate on the actual legitimate 
cost of said original project to October 4, 1924, excepting that includ- 
ible in the account “Interest during construction”, results in a fair 
interest allowance as follows: 

cord: (a) On the accumulated expenditures for the preliminary con- 
‘laim- struction period to November 1, 1922, amounting to $1,016,352.07, as 
titled per licensee’s exhibit No. 4 of the record, for 114 years prior to No- 
25 : vember 1, 1922, and for the entire period November 1, 1922, to Oc- 
g cost tober 3, 1924, inclusive; 
nt of (6) On the monthly expenditures during the actual construction 
period November 1, 1922, to July 31, 1924, inclusive, amounting to 
t pre- $6,591,706.57, as per licensee’s exhibit No. 4 of the record, and for 
expenditures during the months of August and September 1924, 
roject amounting to $174,517.15, for one-half of the month during which 
1932 ; the expenditures were made, and for the period thereafter to and 
letter including October 3, 1924; 
(c) On the approved organization expenses for the years 1922, 
letter 1923, and 1924, as follows: 
Year 1922, $32,590.64: 6 months in 1922, 12 months in 1923, 9 
er months in 1924. . 
xhibits 


Year 1923, $154,942.70: 6 months in 1923, 9 months in 1924. 
Year 1924, $96,233.59: 414 months in 1924. 
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4. That on the basis set forth in paragraph 3 above, the amount 
allowable as interest during construction is $681,490.42, which 
amount shall be subject to verification as to accuracy of computation; 

5. That the actual legitimate original cost of the second unit of 
said project No. 135 as of January 31, 1931, was $824,078.31, being the 
claimed cost of $1,101,964.30 minus $274,907.70 disallowed as per the 
accompanying opinion and also minus $2,978.29 of the amount of 
$29,298.82 for “Interest during construction”, which item is specifi- 
cally considered hereinafter ; 

6. That as to said second unit the construction period for the pur- 
pose of computation of interest shall be considered to be January 1, 
1929, to January 31, 1931, inclusive, upon which latter date construc- 
tion shall be deemed to have been completed and the second unit to 
have become available for operation on February 1, 1931, as set forth 
more fully in the accompanying opinion ; 

7. That an interest rate of 6 percent per annum is a normal rate, 
and that simple interest computed at this rate on the actual legiti- 
mate cost of said second unit to February 1, 1931, excepting that in- 
cludible in the account “Interest during construction”, results in a 
fair interest allowance as follows: 

(a) On the accumulated expenditures to January 1, 1929, amount- 
ing to $3,029.59, as per licensee’s exhibit No. 28, for a period of 2 
years and 1 month; 

(6) On the approved monthly expenditures during the period Jan- 
uary 1, 1929, to January 31, 1931, inclusive, amounting to $778,905.03, 
for one-half the month during which the expenditures were made 
and for the period thereafter to and including January 31, 1931; 

(c) On the approved organization expenses for the year 1929 and 
for the period January to March, inclusive, 1930, as follows: 


Year 1929, $1,967.59: For 19 months. 
January to March 1930, $1,408.89: For 11144 months. 


8. That on the basis set forth in paragraph 6 above, the amount 
allowable as interest during construction on said second unit is 
$26,320.53, which amount shall be subject to verification as to ac- 
curacy of computation. 

Wherefore, pursuant to the foregoing findings and determinations, 
the Commission hereby orders: 

1. That the licensee, Portland General Electric Co., shall set up 
on its books or records the actual legitimate cost of the original proj- 
ect No. 135, as of December 31, 1925, and of the second unit thereof 
as of January 31, 1931, in the amounts as herein respectively deter- 
mined and as set forth in greater detail in tables 1 and 2 following, 
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properly classified by fixed capital accounts with all overhead and 
indirect costs properly distributed to appropriate specific accounts, 
in accordance with the provisions of the Commission’s system of ac- 
counts prescribed for licensees under the Federal Water Power Act: 


TABLE 1.—Original Oak Grove project No. 135—Allowances and disallowances 
per opinion 


x | Licensee’s | Disal- 
Account No. claim Allowed lowed 









SPECIFIC ACCOUNTS 






| 
Ch Bi. cin cnasteninenshenciintaiintamsisitintgeaibalsttis, | 1 $319,815.12 | $200,814.19 |$29, 000. 98 
303. Miscellaneous intangible capital...........................-.. 218, 071. 14 Es aniccanicte 
312. Hydgaulic/power-plant land............................-..... 12, 781. 94 12, 781. 94 |.......... 
313. Hydraulic power-plant structures. ........................... 412,554.41 | 412, 554.41 |-......... 
314. Reservoirs, dams, and intakes_..........................-.... | $28,805.94} 328,805.94 |_......... 
Ne ee eee chapacaianiane | 2, 364, 167.23 | 2, 364, 167. 23 |.......... 
317. Forebays, penstocks, and tailraces__......................... 790, 688.70 | 790,688.70 )_......... 







318. Production roads, and trails (construction railway) -......- 


| 1,776,777. 58 | 1,776,777. 58 |....-....-.- 
319. Water turbines and water wheels__..................---..- 


126, 091. 18 126, 091. 18 | 


320. Electric equipment, hydro. ............................... | 147, 433. 41 147, 433. 41 |. 
323. Miscellaneous power-plant cenpmpa, ac tcicinnemmetatnaos 90, 461.70 | 90, 461.70 | 
331. Transmission land_........ tenaandgnblie didi didstiliinmichitel | 462,746.06 | 462,746.06 |...- 










SR ees SN ee... 3k ccecccnccccaccccass 45, 083. 74 
333. Transmission substation equipment 138, 460. 97 
334. Transmission towers and fixtures___- 124, 125. 60 
335. Transmission tower-line conductors. 130, 251. 22 
338. Transmission underground conduits 4 6, 772. 10 
ry Se ee aseesiaenmiamenasinnan : 565. 60 | 
382. Communication system equipment._........................-- | 21, 415. 01 | 21, 415. 01 


288} 
8 
8 








ee SE Ra ee era $7, 517, 068. 65 $7, 488, 067.72 | 












OVERHEADS FOR APPORTIONMENT TO SPECIFIC ACCOUNTS 










. Engineering and superintendence. ..................-........ $559,991.72 | $559,901. 
ee tT ET ESOS eg hee ale ; 2, 275. 71 2, 275. 
392. Injuries and “eae 166, 759. 53 166, 759. 53 | 
I ceateRecheatte . aa 41, 245. 48 34, 911. 80 $6, 333. 68 
SG, INE teres icensutesinasa a 887,928.31 | 681,490.42 |206, 437. 89 
395. Miscellaneous construction expenditures Sa tae eae tas 198, 214. 04 EE Beettintcanen 


















Total overheads for apportionment_.................-- es $1, 856, 414. 79 $1, 643, 643. 22 $212,771, 57 





Detain Gen ce eR a cccictintctnccnsnacttiiintititindiisaimnis $9, 373, 483. 44 $9, 131, 710. 9 94 $241,772.50 


1 As revised at hearing by testimony and exhibit No. 17. 


TABLE 2.—Second unit, Oak Grove project No. 135—Allowances and disallowances 
per opinion 








Items Licensee’s | Allowed | Disallowed 









. Materials, supplies, and permanent plant equipment: 







I lS  -  oesechnaineencionetenaiinninanen $544, 839. 31 |$544, 839. 31 i nnesenbende 

I lien lala aes 47, 241. 37 Gp Oe Inedatonctodn 
8. Transportation charges: | 

ir ns cer ecarcsesininaencntiinenbaipediietillimanendnntiaaesetnionl 14, 127.86 | 14, 127.86 | 

Maintenance of railroad................ 56, 297.08 | 56, 297.08 | 





. Labor, supplied by licensee. 


31, 358. 40 31, 358. 40 
. Temporary construction facilities: 


oe 

















I Eh tralchohsseadbhwsiddencnadichdastdenansans 31, 159.20 | 31, 159. 20 
ELLE LEE CLEA 833. 38 833. 38 
9. Electric power for construction: 
inch ditienenndatingbiininimenanee 186. 45 163. 84 | 
Temporary facilities. ...................- 242. 78 | 242. 7! 
14. Direct engineering and superintendence..-.-__ iitasil tha ieaicedinbiendl 27,621.20 | 27,621. 20 
16. Injuries and damages—public liability insurance---.-..........-! 60. 31 | 60. 31 | 


Subtotal............ ntieniabentiebnaiicbiastandotarmiee uae obit 





$753, 967. 34 |$753, 944. 73 
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TABLE 2 
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—Second unit, Oak Grove project No, 135—Allowances and disallowances 


per opinion—Continued 


Account No. 


GENERAL OFFICE EXPENSE AND INDIRECT ENGINEERING AND 
SUPERINTENDENCE, BEING 10 PERCENT OF ABOVE ITEMS 


7b. Rental of space in office building owned by licensee_-_-_...._..- | 
12. Departmental salaries and expenses---_-.-...-.........--.--.--.. 
12. Deductions necessary to reduce total of group to 10 percent of | 

$753,967.34, shown above 
16. Medical and claims MUNIN 8 29055225 --5-_ncacccces acl 


Direct engineering and superintendence (included by licensee in 
the 10 percent charge under items 7b, 12, and 16) 


Total, items 7b, 12, and 16 


Subtotal, items 7b, 12, and 16 -| 


Base for interest during construction..................--..--.-.-.- 
CARRYING CHARGES ON $500,000 OF PREVIOUS PROJECT CONSTRUC- 
TION ALLOCATED TO SECOND UNIT 
RR a rd a, BOO EI 1 256. a cndnenbbtieboatcceaccnl 
18, Interest on taxes 
18. Interest on $500,000 
18. Interest during construction on $829,364.07 shown above (as | 

EOIN. 2.00 OP. gn kbar encccecccnscuscucnss= 
Interest. allowed under opinion No. 12-- 
19c.. Organization expense 














Licensee’s | 
eaim Allowed | Disallowed 
pntttemapeis 

SR GF hl cdccsnencsd | $4, 534. 77 

69, 738. 42 | 
1 1, 353,26 | {#2 815.37 | 30, 425. 39 

2, 476. 80 | | 
75, 396. 73 12, 815. 37 | 34, 960. 16 
icsiiatareinadrined drlachel TOMB fev isc se cdss 
$75, 396. 73 | | $40, 436.57 | $34, 960. 16 
spuutapemnitnientenuisiestienennpuseheeniandenanien 
$829, 364. 07 [ores 381. ~ $34, 982. 77 

| | 
tf EN | 23, 482. 38 
2, CERES Wadedsee sles 2, 761. 14 
MA GIN fiecccnccicee | 212,916, 67 








i Credit. 


2. That said licensee shall comply with this order within 90 days 


of its service. 


IN THE MATTER OF 


PORTLAND GENERAL ELECTRIC COMPANY 


Assessment of Annual Fees Against Oak Grove Project No. 135, Oregon; 
and Adjustment of the Power Capacity 


EP-135 
(Decided July 31, 1934) 


Syllabus 


The power capacity of a project limits the annual charges effec- 
tive under a license, although the basis of the charges is the 
installed capacity up to and including the power capacity. 

. In fixing annual charges under section 10 (e) of the Federal Water 
Power Act which requires a licensee to pay to the United States 
reasonable annual charges, in an amount fixed by the Commis- 
sion, the word “reasonable” must be construed in its broadest 
sense to mean that the charges shall be reasonable per se and 
also reasonable relatively. 

3. Where a water supply has been brought into the calculation which 
is not in effect available for operation and will not be available 
until an additional unit is completed the power capacity of 
17,200 horsepower arising from the additional unit is not amen- 
able to the provisions of “operation rate”, until the unit is 
completed. 

. Annual charges for occupancy of Government lands covered by 
amendment to license do not apply until the first of January 
immediately following the date of operation of unit authorized 
by such amendment to license. 

. Licensee is in error in computing power capacity in failing to use 
records for the entire period available and in failing to make a 
correction in discharges at the gaging station. 


Draper, COMMISSIONER : 


A hearing on the above issue was held in Portland, Oreg., on 
August 24, 1933, before Commissioner Draper, at which time and 
place the licensee appeared through its attorney and officials, and 
the Commission was represented by its Chief Counsel and an 
attorney. 

The whole controversy regarding the annual fees to be paid by the 
licensee hinges about the point as to when the charges involved in 
amendment No. 1 became or become operative. The said amendment 
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No. 1 provides for a second unit installed in an extension of the 
power house, together with the necessary second penstock. It also 
provides for the diversion of the Main Fork of the Clackamas River 
and the driving of a tunnel approximately 314 miles long through 
the ridge between the Main Fork of the said river and the Oak Grove 
Branch, so that the water from the Main Fork may be diverted into 
the reservoir at the intake and thus be made available for use. 

The second unit, with a generator of 25,500 kilowatts rated ca- 
pacity, was completed and put in service on February 1, 1931. This 
installation, however, did not increase the power capacity of the 
project as there was no change in the head or in the amount of water 
available, nor will there be any change therein excepting the varia- 
tions caused by increased or decreased precipitation, until the tunnel 
is completed and the water diverted from the Main Fork to the 
present power house site. 

“Power capacity” is defined in our rules and regulations as 
follows: 

The “power capacity” of a project means the continued product of— 

A. The factor 0.08 ; 

B. The average static head in feet; and 

C. The water supply in cubic feet per second, and not in excess of the 
hydraulic capacity of the approved project works, estimated to be 
available from natural flow or from storage, or from both, for 
90 percent of the time. 

Our rules for assessing the annual charges are as follows: 

A preoperation annual charge at the rate of 2 cents per horse- 
power effective during the period between the issuance of the license 
and the first of January immediately following the completion of 
each part or unit. As each separate part or unit is completed ready 
for operation, the preoperation rate as to such unit shall cease on 
the 3lst of December immediately following and an operation rate 
will be substituted which, for the first calendar year, will be 5 cents 
per horsepower of installed capacity; for the second calendar year, 
10 cents per horsepower of installed capacity; for the third and each 
succeeding calendar year, 25 cents per horsepower of installed hy- 
draulic capacity. It is provided, however, that when the power 
capacity of the project has been reached, no operating charge will 
thereafter be made for additional units installed in excess of power 
capacity. Thus the power capacity limits the charges, although 
the basis of the charges is the installed capacity up to and including 
the power capacity. 

In the instant case, the original power capacity as set forth 
in the license is 25,300 horsepower with a provision for installed 
capacity of 35,000 horsepower. The adoption of amendment No. 1 
resulted in an agreed adjusted power capacity of 42,500 horse- 
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power. The availability of the additional power capacity is, how- 
ever, contingent on the completion of the tunnel necessary to make 
available for operating purposes the additional 17,200 horsepower 
of power capacity. The position of the licensee is that under the 
rules, the prevailing operating rate should be applied to the avail- 
able power capacity of 25,300 horsepower and the preoperation 
rate applied to the additional 17,200 horsepower until such a time as 
the tunnel is complete and the said additional power capacity in fact 
available. 

The administration charges as billed by the Commission, to which 
the licensee takes exception, follow: 


1930 


Preoperation charges, 7,500 horsepower at 2 cents__.__--._____---___-- $150. 00 
Operation charges, 25,300 horsepower at 25 cents 
Operation charges, 9,700 horsepower at 5 cents 


POC eee ee ae ES Ze SO ee) _$6, 960. 00 


1931 


Preoperation charges, 7,560 horsepower at 2 cents.____-_______-_________ $150. 00 
Operation charges, 25,300 horsepower at 25 cents___._....___________ 6, 325. 00 
Operation charges, 9,700 horsepower at 10 cents 


isis cocindieigeagl ieiheeas otk conan ment gecbeginatentaaasnd naan ane _$7, 445. 00 


1932 


Operation charges, 35,000 horsepower at 25 cents._._..-..__.._.__________ $8, 750. 00 
Operation charges, 7,500 horsepower at 5 cents___-____________________- 375. 00 


TS a oon . seal hens $9, 125. 00 


Operation charges, 35,000 horsepower at 25 cents 
Operation charges, 7,500 horsepower at 10 cents 


Total $9, 500. 00 
The licensee contends that the proper administration charges for 
each of the above shown years should be as follows: 


Preoperation charges, 17,200 horsepower at 2 cents $344. 00 
Operation charges, 25,300 horsepower at 25 cents_.......__-________ 6, 325. 00 


$6, 669. 00 

It is clear that if the additional power capacity of 17,200 horse- 
power had been covered by a separate license the question would 
not have arisen; that is, the preoperation rate would have continued 
without question until the time of the installation of a facility for 








198 FEDERAL POWER COMMISSION 


its utilization and then an operation rate would have been substi 
tuted therefor. 

In this case we have the installed generating facilities, but the 
additional power capacity is not available. The fact that the power 
capacity was changed by agreement did not alter the rule for assessing 
annual charges, and as long as the rule is effective it must be applied 
uniformly regardless of whether it increases or decreases existing 
charges, although, as here, it might under a technical: interpretation 
of the contract be continued as is. 

The authority vested in this Commission to fix annual charges is 
found in section 10 (e) of the Act, as follows: 

The licensee shall pay to the United States reasonable annual charges in an 


amount to be fixed by the Commission for the purpose of reimbursing the 
United States for the costs of the administration of this act * * *. [Italics 


added. ] 

“Reasonable” is the qualifying word which marks the character 
of the annual charges that the Commission is authorized to fix. The 
word “reasonable” must be construed in its broadest sense to mean 
that the charges shall be reasonable per se and also reasonable rela- 
tively. Obviously this result can be attained only by a uniform 
application of the rule to the existing factors in each case. 

In the instant case a water supply has been brought into the cal- 
culation which is not in fact available for operation and will not 
be available until the unit including the tunnel is completed and 
until that time arrives, the additional power capacity of 17,200 horse- 
power is not amenable to the provisions of the operation rate. 


ANNUAL CHARGES FOR OCCUPANCY OF GOVERNMENT LANDS 


The licensee takes the position that the same principle is involved 
in the determination of the charges for occupancy of Government 
lands as is involved in the determination of administrative fees. 
Under our rules the charges for the former are predicated on the 
power capacity and the proportion of the public lands in the project 
to the total lands in the project. 

Regulation 14, section 2—A, provides as follows: 


The rate shall be 10 cents per horsepower and the charge shall commence 
the Ist of January immediately following the date of operation of the project 
or of the various parts or units thereof. 


Section 2~B reads as follows: 


When any of the land within the project area, exclusive of so much of said 
area as is occupied and used for transmission lines only, is not public lands 
or reservations of the United States, the charge determined in accordance 
with the above-named schedule shall be reduced in the proportion that the 
amount of land not public or reserved bears to the total amount of land in such 
project area exclusive of so much thereof as is occupied and used for trans- 
mission lines only. 
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Prior to May 7, 1929, the public lands in the project area comprised 
537.75 acres while the total project area was 662.55 acres. Thus the 
ratio of public lands to project land was 0.8116. Amendment No. 1, 
effective on the last above named date, brought 215 additional acres 
of public lands into the project and the ratio of public land to project 
land was thus changed to 0.8578. 

The charges for occupancy of Government lands covering the year 
1929 were computed as follows: 


25,300 horsepower for 0.345205 yearX0.8116= $708.83 
35,000 horsepower for 0.654795 yearxX0.8578= 1,965.89 













Mote Wie i dbs li Sead ES $2, 674. 72 


For the years 1930 and 1931, the land charges were computed on the 
installed horsepower as follows: 









35,000 horsepower at 10 cents <0.8578=$3,002.30 


For the years 1932 and 1933, the charges were computed on the 
power capacity as stated in the amended license as follows: 


42,500 horsepower at 10 cents X 0.8578= $3,645.65 


The licensee’s position is the same as it assumed in regard to the 
administration fee, that is, that the additional power capacity 
provided for in amendment No. 1 will not affect the charges until the 
unit covered by the amendment is completed and the water upon 
which the power capacity is computed is in fact available. There- 
fore the charges for the occupancy of Government lands for each 
of the years above named and for subsequent years until the unit is 


completed should be computed on the original power capacity in 
the following manner, to wit: 













25,300 horsepower at 10 cents X 0.8116=$2,053.35 


This position on the land charges, however, differs somewhat from 
the result reached in the case of administration charges inasmuch as 
in the latter instance a charge of 2 cents per horsepower is applied 
whereas in the case of the former no charges would result until the 
unit is completed. That is, while the additional public lands are 
within the project area and thus set aside for the use and occupancy 
of the licensee, no revenue would accrue to the Government until 
completion of the unit provided by the amendment. 

In computing the land charges the Commission has adhered to 
the same method as it employed in computing the administration 
charges which confirms the licensee’s contention that the same princi- 
ples apply in each case. 

It therefore follows that our position stated on the question of 
administration fees is equally appropriate here, and we so hold. 
That is to say, under our rule, the charges for occupancy of the 
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Government lands covered by the amendment to the license hereinbe- 
fore mentioned do not apply until the 1st of January immediately 
following the date of operation of that part or unit of the project 
authorized but not yet constructed, upon the additional project lands, 


ADJUSTMENT OF POWER CAPACITY 


The licensee presented evidence purporting to show that the power 
capacity of 25,800 horsepower was overstated in the original license 
by between 9 and 10 percent. The conclusion was based upon a 
revised stream-flow record covering a 10 year period from 1923 to 
1932, inclusive, all subsequent to the date of the execution of the 
license. 

The evidence presented disregards the earlier stream-flow records 
upon which the original power capacity was determined on the 
grounds that the said early records were for a short period only, and, 
in the opinion of the witness, inaccurate. The said earlier records, 
however, covered the period of 1909 to 1922, inclusive, and the 
engineer of the Forest Service made a study of said records to 
determine the accuracy or inaccuracy of the figures prior to 1923. 
He found the records for the Oak Grove project for the earlier 
periods to be somewhat inaccurate but after making some corrections 
therein, he used them together with the records for the years 1923 
to 1932, inclusive, and determined the flow available for 90 percent 
of the time on the Oak Grove project to be 334 feet per second, and 
the average static head to be 923 feet ; and for the Big Bottom develop- 
ment, 222 feet per second, with an average static head of 923 feet. 

Our chief engineer has submitted a memorandum which is of rec- 
ord in this proceeding, in part as follows: 

The power capacity for the project as at present authorized is therefore 
0.08 times 915 times (340 plus 225) =41,400 horsepower. 

It is to be noted that Mr. McWhorter’s result is only 300 horse- 
power more than the result reached by the Forest Service Engineer, 
Mr. Canfield, and that the licensee claims a 90 percent time flow of 
291 feet per second for Oak Grove, and 524 feet per second for the two 
streams combined, computed on the 10 year record, January 1923 to 
December 1932, inclusive. We agree with Mr. McWhorter that the 
computations made by the licensee of the power capacity of Oak 
Grove Fork are in error in two respects: (1) They fail to use the 
entire period records, selecting instead the last 10 years during which 
practically all of the low-water months have occurred, and (2) they 
use the discharges at the gaging station without making a correction 
which cannot be appreciably less than plus 6 percent. 

The above power capacity of 41,400 horsepower was computed on 
the stream-flow records of the Oak Grove Fork and of Clackamas 
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River. The power capacity of the former is 24,900 horsepower, and 
of the latter, 16,500 horsepower. Under the license as amended the 
power capacity is stated as 42,500 horsepower, of which 17,200 horse- 
power is due to the inclusion of the flow from the Clackamas River 
later actually to be brought into the Oak Grove Fork and utilized 
at the project plant. 

Upon the record, we find that the power capacity of project No. 
135 stated in the license as amended to be 42,500 horsepower was 
based upon the stream-flow records of the two streams up to Septem- 
ber 30, 1926; and that the power capacity has been recomputed using 
additional stream-flow records up to and including December 1932, 
and has been found to be 41,400 horsepower, which figure we con- 
clude to be the correct one to be used in future computation of 
annual charges until changed or modified by appropriate order of 
the Commission. 

Basti Man ty. 
Ciaupe L. Draper. 
Hersert J. Drang. 








IN THE MATTER OF 
PORTLAND GENERAL ELECTRIC COMPANY 
Amendment No. 3 to License for Project No. 135, Oregon 
EP-135 
(Decided December 17, 1934) 


Syllabus 


1. Nothing new or pertinent to the issue involved having been pre- 
sented to the Commission in the petition by the licensee to re- 
open the case, the Commission will deny such petition. 

2. The plea of the licensee that this Commission should change its 
accounting rules to conform with those which the State commis- 
sioner prescribes for rate-making purposes, in order to protect 
licensee’s rate base and avoid additional expense, is not per- 
suasive. 


8. By amendment No. 1, project railroad was made a permanent project 
facility, and upon a subsequent proposal to convert this railroad 
into a truck highway, the accounting rules of this Commission 
require that the abandoned property should be charged off and 
must not be carried in the fixed capital of the project. 


DrarPer, COMMISSIONER: 


The Portland General Electric Co., licensee of project No. 135, filed 
its petition for argument on the reopening of the case covered by 
opinion in Jn the matter of Portland General Electric Co., ante, p. 161 
(1934), insofar as said opinion pertains to the question of the account- 
ing method to be followed when, and if, the project railroad is con- 
verted into an automobile-truck highway, and also as to the provisions 
for the acceptance of amendment No. 3 as set forth in the above- 
mentioned opinion. 

An order was entered granting the prayer of the petitioner, where- 
upon representatives of the said petitioner appeared before the Com- 
mission in its hearing room in Washington, D. C., on November 23, 
1934, and then and there presented argument on the questions for and 
on behalf of the said licensee. A member of the Commission’s staff 
from the Solicitor’s office was also present and offered argument 
opposing the granting of the reopening of the case. 

The petitioner argued that: 
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1. The accounting provisions recited in opinion Jn the matter of 
Portland General Electric Company, ante, p. 161, are not in accordance 
with the provisions of amendment No. 1 to the license; 

2. The public utilities commissioner of Oregon might prescribe a 
different method of treating the accounting problem from that enun- 
ciated in opinion /n the matter of Portland General Electrie Com- 
pany, supra, resulting in additional expense and inconvenience to the 
licensee ; 

8. The accounting procedure as prescribed in opinion /n the matter 
of Portland General Electric Company, ante, p. 161, would result in 
reducing its present rate base by approximately $1,066,000. 

The plea of the licensee that the provision in amendment No. 1 
requiring that under certain contingencies moneys deposited in the 
Cooperative work—Forest Service funds—shall be considered as capi- 
tal project expenditures and be charged to appropriate project fixed- 
capital accounts is in conflict with and should control the accounting 
for all capital expended by licensee for road facilities, is not sound 
because : 

(a) The provision was placed there no doubt to prevent a capital 
loss on the part of the licensee in the event of action by the Secretary 
of Agriculture, and as a special requirement for that purpose only; 

(6) There has been no deposit made; therefore, the provision is 
inoperative ; 

(c) If the provision were made operative, the requirement could 
not be construed to supersede the provisions of the license regarding 
the rest of the capital involved. 

The plea of the licensee that this Commission should change its 
accounting rules to conform with those which the State commissioner 
prescribes for rate-making purposes in order to protect licensee’s rate 
base and prevent additional expenses is not persuasive because: 

(a) This Commission is impressed with the duty to require ac- 
counting which will properly reflect the net investment for the pur- 
poses of the Federal Water Power Act and cannot consistently 
proceed if it varies its accounting to conform with the varying 
requirements of the several States; 

(5) There will be no loss in return to the licensee because of the 
accounting required by opinion /n the matter of Portland General 
Electric Company, supra, under the investment method used by the 
State commissioner in determining rates; 

(c) The extra cost should not be excessive and such cost as may 
be incurred is necessary to carry out the spirit of the Federal Water 
Power Act, under which the licensee obtained its rights. 

Nothing new and pertinent to the issues involved was presented 
for the consideration of the Commission. The fundamental differ- 
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ence has been and still is as to whether or not the railroad is a perma- 
nent part of the project. However, that question was settled when 
the licensee applied for, and the Commission granted, an amendment 
to the license making the railroad a part of the project, and it has 
been treated as such by the licensee and this Commission throughout 
the life of the amended license. 

The licensee’s contention in this case is substantially the same as 
that which was denied by the Supreme Court of the United States 
in Kansas City Southern Railway v. United States, 231 U. S. 423, 
dismissing the appellant’s petition. In that case, an action brought 
to have certain accounting regulations of the Interstate Commerce 
Commission relative to the method of keeping the accounts of car- 
riers declared invalid and to enjoin their enforcement so far as they 
required or tended to require appellant to charge against earnings 
the estimated replacement value (less salvage) of six parcels of rail- 
road line that were abandoned as an incident to grade reductions, was 
dismissed, the Court saying: 

The contention of the appellant that property originally acquired because 
necessary in the construction of the road, and afterwards abandoned only 
because rendered unnecessary by the improvement and development of the 
property, should remain in property account as a part of the stockholders’ 
investment, will be found, upon analysis, to rest upon the unwarrantable as- 
sumption that all capital expenditures result in permanent accretion to the 
property of the Company. This in effect ignores depreciation—an inevitable 
fact which no system of accounts can properly ignore. * * * 

If abandoned property is not charged off in one way or another, it remains 


as a permanent inflation of the property accounts, and tends to produce directly 
or indirectly, a declaration of dividends out of capital. 


Frank R. McNIncu. 
Ciavupe L. Draper. 
Crypve L. SEavey. 
Basti Man ty. 
Hersert J. Drane. 


Order denying petition to reopen and fixing date of acceptance 
of amendment 


Portland General Electric Company 
(Project No. 135) 


It appearing to the Commission : 

(1) That on the 2ist day of November 1934 the petition of the 
Portland General Electric Co., licensee of project No. 135, for argu- 
ment on the reopening of the case with reference to amendment No. 3 
of said license, was granted; and that said argument was had on the 
23d day of November before the Commission ; 
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ae (2) That granting of said petition by the Commission stayed the 
date of acceptance of amendment No. 3 of said license, as provided 
for in the order of the Commission of the 31st day of July 1934. 

Therefore, it is ordered: 

(a) That the prayer of the petitioner to reopen the case with refer- 
ye ence to amendment No. 3 of said license be and the same is hereby 
ates denied ; 

493, (5) That the licensee notify the Commission of the acceptance of 
ight amendment No. 3 of the license on or before the 20th day of January 
erce 1935. 
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IN THE MATTER OF 


PIGEON RIVER LUMBER COMPANY 


Application for Preliminary Permit for Project No. 1260, Minnesota 


EP-1260 
(Decided May 20, 1935) 


Syllabus 


1. The rule is well settled that although the words “public lands” in 
the legislation of Congress are generally used to designate lands 
subject to sale or other disposal under general laws, but not such 
as are reserved by competent authority for other purposes, the 
words may possess a different meaning if the language of the par- 
ticular statute clearly indicates it. Union Pacific Ry. Co. Vv. 
Harris, 215 U. 8S. 386. 

2. In determining in the present instance whether or not tribal Indian 
lands are “public lands of the United States”, within the meaning 
of the Shipstead-Nolan Act (46 Stat. 1020), the language of the 
statute controls. 

8. Tribal Indian lands having already been removed from those other 
public lands of the United States which are open to entry or ap- 
propriations, and having been reserved for the use of the Indians, 
are not within the character of “public land of the United States” 
contemplated by the first section of the Shipstead-Nolan Act. 

4. Licensing under the Federal Water Power Act of tribal lands within 
the area described in the Shipstead-Nolan Act is not forbidden. 

5. Under a previous preliminary permit, applicant was afforded oppor- 
tunity to make all preliminary examinations and acquire all in- 
formation necessary to the filing of an application for a license. 
Since it is clear that the applicant has already had the full bene- 
fit of the priority of application during the period covered by the 
first preliminary permit, the application for a second preliminary 
permit for the power project in question is denied. 


John D. Jenswold and Patrick H. Loughran for the applicant. 

Oswald Ryan, W. W. Gatchell, and Roger W. McWhorter for the 
Commission. 

Mathias N. Orfield for State of Minnesota. 

S. J. Flickinger for Bureau of Indian Affairs. 

Sewell T. Tyng for Quetico, Superior Council. 


By THE ComMISSION : 


This application of the Pigeon River Lumber Co. for a preliminary 
permit for power project No. 1260, located on Pigeon River, which 
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river is the international boundary between the State of Minnesota 
and the Province of Ontario, Dominion of Canada, came regularly 
before the Commission for hearing on January 15 and 16, 1935. The | 
matter was heard at that time and the briefs thereafter filed have 
been considered. 

The application as filed comprehended seven dam sites on the 
Pigeon River, two of which, Nos. 5 and 7, have been in use since 1898. 

Dam No. 5 is located on Government lands and occupied under 
authority of an act of Congress passed in 1901. 

Dam No. 7 is located on privately owned lands and under the terms 
of the application will not be modified. 

Dams Nos. 1 and 2, located in T. 64 N., Rs, 6 and 7 E., are outside of 
the Grand Portage Indian Reservation and do not affect Government 
lands or State owned lands. 

Dams Nos. 3, 4, and 5, located in T. 64 N., Rs. 5 and 6 E., are inside 
the Indian reservation. 455.25 acres of tribal Indian lands are affected, 
of which 84.01 acres will be required for use of project works and 
flowage. 

Dam No. 6, located in T. 64 N., Rs. 4 and 5 E., is inside the Indian 
reservation. Fifty-two acres of tribal and ceded Indian lands are 
affected, of which 1 acre is required for flowage. No public lands 
or State-owned lands are affected. During the course of the hearing, 
applicant asked to withdraw dam No. 6 from the project. 

Counsel for protestants, the Department of Conservation and the 
Tourist Bureau of the State of Minnesota, and also counsel for the 
Quetico-Superior Council maintained that the Commission was with- 
out jurisdiction to consider a preliminary permit because of the with- 
drawal under the Shipstead-Nolan Act of July 10, 1930, of all public 
lands of the United States from entry and appropriation in that por- 
tion of the State of Minnesota in which this project lies and also be- 
cause of certain laws of the State of Minnesota, particularly chapter 
412 of the Laws of 1933, prohibiting the flooding of State owned lands. 

The question raised by counsel for protestant Office of Indian 
Affairs, as to whether ceded Indian lands were public lands under 
the provisions of the law of July 10, 1930, need not be considered, 
since the only ceded Indian lands involved in this project are those 
pertaining to dam No. 6, which has been withdrawn from the 
application. 

It is necessary first to consider the applicability of the Shipstead- 
Nolan Act approved July 10, 1930 (46 Stat. 1020), to which extensive 
arguments have been directed by all parties. It appears that the only 
proposed dam sites in which lands not in private ownership are located 
are sites Nos. 3, 4, 5, and 6, and that the only lands affected at these sites 
are tribal Indian lands. The rule is well settled that although the 












208 FEDERAL POWER COMMISSION 


words “public lands” in the legislation of Congress are generally used 
to designate lands subject to sale or other disposal under general laws 
but not such as is reserved by competent authority for other purposes, 
the words may possess a different meaning if the language of the par- 
ticular statute clearly indicates it, Union Pacific Ry. Co. v. Harris, 
215 U. S. 386. Also see cases cited in 4 Words and Phrases (2d series) 
18. We shall adopt such rule of construction in the present instance 
in determining whether or not tribal Indian lands are “public lands 
of the United States” within the meaning of the Shipstead-Nolan Act. 

The first section of the act describes a certain area within which 
no “public lands of the United States” shall be open to “entry or 
appropriation under the public land laws of the United States.” The 
third section applies to those lands and to boundary waters located 
within or adjacent to Superior National Forest. Section 2 relates to 
logging and has no application here. 

All of the lands within the proposed project area lie within the 
area described in the first section, but the nearest land to the Superior 
National Forest affected by the proposed project lies at least 314 
miles outside of that forest. Hence, we are concerned not with the 
third section, but only with the first section of the Shipstead-Nolan 
Act and with the construction to be placed upon the term “public 
lands of the United States” found therein and with the restriction 
placed upon entry or appropriation of such lands under the public 
land laws of the United States. In view of the unquestioned distinc- 
tion between that temporary use under a license or permit forbidden 
in section 3 and that permanent separation from the public domain 
contemplated by “entry or appropriation under the public land laws 
of the United States”, it would appear that tribal Indian lands, hav- 
ing already been removed from those other public lands of the United 
States which are open to entry or appropriation and having been re- 
served for the use of the Indians, are not within the character of lands 
contemplated by the first section of the act and that under the very 
positive separation by Congress in this act of the disposal prohibited 
by section 1 and the uses prohibited in section 3, the licensing under 
the Federal Water Power Act of tribal Indian lands within the area 
described in section 1 is not forbidden. 

Protestant, Office of Indian Affairs, makes two points adverse to 
the Commission’s taking action on granting a preliminary permit. 
The protestant contends that under the Reorganization Act of June 18, 
1934, which act gave the Indians the right to adopt a constitution 
under which the sale, disposition, lease or incumbrance of title, inter- 
est in lands, or other tribal assets are prohibited without the consent 
of the tribe, the Commission has no authority to issue a preliminary 
permit, but if it should issue the same, such action would be annulled 
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by action of the tribe which has indicated opposition to the proposed 
power development. 

The protestant also contends that the Secretary of the Interior, hav- 
ing under date of January 7, 1985, notified the Commission that the 
project would be inconsistent with the purposes for which the reserva- 
tion was created, that the Commission is without authority to issue 
the permit, or if issued, the permit would be made untenable because 
of the conditions which the Secretary would feel impelled to include 
in the license for the protection of the Indians. 

As to the first point, the records show that the Indian tribe has not 
adopted a constitution and brought itself under the provisions of the 
act. Therefore, the act, even admitting its applicability, could not 
operate to annul the jurisdiction of the Commission in this instance. 
The effect, therefore, of any existing action of the tribe, would go no 
further than possibly to influence the action of the Department. 

As to the second point, the briefs submitted by the protestant clearly 
indicate that any action taken by the Department in accordance with 
subdivision (d) of section 4 of the Federal Water Power Act applies 
only to the issuance of the license and not to the granting of the per- 
mit. The real question raised here, therefore, is not one of jurisdic- 
tion, but of the futility of favorable action by the Commission where 
the Department has anticipated the probable issuance of a license. 
But while subdivision (d) of section 4 clearly imposes upon the Com- 
mission the sole power and duty to make the finding that the “license 
will not interfere or be inconsistent with the purpose for which such 
reservation was created or acquired”, such finding must be made in 
the light of and in accordance with the information of record in the 
proceeding, and that in considering such record the Commission, as 
has been the practice in the past, will give great weight to the judg- 
ment and recommendation of the custodian of the rights and wel- 
fare of the Indians. 

The Commission’s jurisdiction being thus clear, the application will 
be considered upon the facts. 

In passing upon this matter, the Commission takes cognizance of 
the fact that this applicant previously has been before the Commis- 
sion for a preliminary permit on substantially this same development. 

On March 6, 1924, the first preliminary permit was issued on 
project No. 360 for a period of 3 years, covering the first five sites 
included in the pending application. Not having filed application 
for license within the term of this first preliminary permit, the appli- 
cant lost all rights thereunder on March 6, 1927. The applicant did, 
however, through its attorney, file a letter dated February 23, 1927, 
which contained the following statement: “The President of the 
Pigeon River Lumber Co., permittee, has instructed me to notify you, 





210 FEDERAL POWER COMMISSION 


as I do hereby, of the company’s purpose to make application for a 
license. It may not be possible to tender the application on or before 
expiration of the life of the permit, but the rather extensive work 
preliminary to completion of the application will be continued with 
diligence.” Thus did the permittee indicate its intention to complete 
and file its application for a license. Instead of doing so, however, 
it filed a new application for a second preliminary permit. 

At the hearing on the application, as indicated by the transcript, 
considerable testimony was given by the president of applicant com- 
pany, D. J. Arpin, and also by George C. Newton, who is a stock- 
holder and consulting engineer for applicant. This testimony cov- 
ered the matter of the work done by applicant under the previous 
permit, as well as for the period following the expiration of the 
permit, and shows that before the present application was made 
applicant was in possession of substantially complete, if not com- 
plete, information as to the several matters which it was to examine 
into under the first permit, to wit: Satisfactory examination as to the 
foundations of the dams; collection of stream-gaging data; approxi- 
mate location of the dams; compilation of maps, plans, and speci- 
fications showing full practicable utilization of the water storage; 
possibilities and head at the dams; safety of structures under good 
engineering practice; availability of electrical equipment; studies of 
probable future electrical interconnections of other projects or sys- 
tems to take advantage of stream flows and power dams; plan of 
regulation of stream flow; information as to cost of power; financial 
ability to pursue the project. 

The authority of the Commission to grant a preliminary permit is 
contained in section 5 of the Federal Water Power Act and provides 
that a preliminary permit “shall be for the sole purpose of maintain- 
ing priority of application for a license under the terms of this act 
for such period or periods, not exceeding a total of 3 years, as in 
the discretion of the Commission may be necessary for making exam- 
inations and surveys, for preparing maps, plans, specifications, and 
estimates, and for making financial arrangements.” 

The record in this case shows that under the previous preliminary 
permit covering these projects, granted March 6, 1924, and which 
expired March 6, 1927, the applicant was afforded opportunity to 
make and did actually make all of the preliminary examinations and 
acquired all of the information necessary to the filing of an applica- 
tion for a license and hence it is clear that the applicant has already 
had the full benefit of the priority of application during the period 
covered by said first preliminary permit. Under these circumstances 
the Commission finds that it is contrary to the public interest to 
grant now a second preliminary permit, as the only purpose which 
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could be served thereby would be to extend the period of priority of 
application beyond that contemplated by the statute. 

For the reasons herein mentioned, the Commission has denied the 
application of the Pigeon River Lumber Co., project No. 1260, as 
appears in an order adopted as of this date. 


Frank R. McNincu. 
Basti Many. 
Craupe L. Draper. 
Hersert J. Drane. 
Crype L. Seavey. 


Order denying application for preliminary permit 
Pigeon River Lumber Company 
(Project No. 1260) 


It appearing to the Commission : 

(1) That on November 10, 1933, an application was filed by the 
Pigeon River Lumber Co. for a preliminary permit for a proposed 
power project No. 1260 to be located on the Pigeon River, an inter- 
national stream between the State of Minnesota and the Province of 
Ontario, Canada; 

(2) That a hearing has been held on the said application and cer- 
tain protests thereto filed and that the Commission, on the date 
hereof, has entered and filed an opinion setting forth its findings of 
fact and conclusions thereon, which said opinion is hereby referred 
to and made a part hereof. 

Now, therefore, it is ordered: 

That the application of the Pigeon River Lumber Co. for a pre- 
liminary permit for project No. 1260 be and it is hereby denied. 


IN THE MATTER OF 
EMPIRE DISTRICT ELECTRIC COMPANY 


Application for Amendment of License to Extend the Time for Begin- 
ning Construction of Project No. 324, Missouri 


EP-324 
(Decided June 8, 1935) 


Syllabus 


1. Extension of time for commencing construction of project works con- 
stitutes an amendment of the license, and the application therefor 
should be filed early enough to allow completion of public notice as 
provided in section 6 of the act prior to expiration of commencement 
period fixed in the license. 

2. The Commission is not authorized to issue a license upon implied 
conditions that it will be later amended, nor do the facts support 
applicant’s contention that license for project was executed with 
such understanding. 

3. The Federal Water Power Act protects applicant’s priority in devel- 
opment of water power resources only so long as applicant is able 
to establish willingness and ability to prosecute with reasonable 
diligence the development of such resources; indefinite priority 
without development is against the public interest. 

4. Where applicant was granted a preliminary permit for 3 years and 
then filed application for license, which continued pending for 7 
years when Commission required applicant to accept license to 
avoid loss of priority, licensee will not be granted extension of time 
to begin construction of the project works beyond the 2 year period 
fixed in the license over protests of property owners and public 
agencies whose urgent local improvements have been held in abey- 
ance during a long period of uncertainty whether the project will 
be constructed at all. 

5. The fact that economic depression diminished the demand for elec- 
tric energy and made it difficult or impossible for licensee to 
raise funds will not justify extension of time for commencing 
construction, where other public interests would be seriously 
prejudiced thereby. 

6. In determining whether the period for commencing construction 
should be extended, the Commission may properly require appli- 
cant to prove its financial ability and good-faith intention to 
construct the project ; and where such showing is not made, exten- 
sion of time will be refused. 
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7. The Commission is not authorized to extend the time for commenc- 
ing construction contingently, or upon agreement of the licensee to 
retire in favor of any other developer who, during the period of 
delay, shall demonstrate readiness, ability, and willingness to 
begin immediate construction. 

Donald McCreery and H. L. O’Brien for applicant. 

Oswald Ryan, W. W. Gatchell and Roger W. McWhorter for the 
Commission. 

John T. Woodruff for Barry, Stone, and Taney Counties. 

McN1incu, CHAIRMAN: 

The Empire District Electric Co., applicant in the present proceed- 
ing, was granted a preliminary permit March 7, 1923, for 3 years for a 
project designated in the records of the Commission as project No. 324 
to consist of a dam across White River at Table Rock in Taney County, 
Mo. The estimated cost of the project was $16,000,000 with an addi- 
tional proposed expenditure of about $14,000,000 for transmission 
lines, substations, and switching stations. Before the expiration of 
the permit the permittee filed an application for a license for the 
project. This application was pending for the unusually long period 
from December 31, 1925 until January 2, 1932, when the Commission 
notified the applicant of its intention to issue a license. The com- 
pany, on February 9, 1932, filed a formal petition for delay in the 
tendering of a license. This petition set forth that it was not feasible 
to build a project at that time owing to the absence of a market for 
the power to be generated and the difficulty, if not impossibility, of 
financing the project on an economical basis. Hearing on this peti- 
tion for delay was held on May 24, 1932, and on June 30, 1932, the 
Commission denied the petition and tendered a major license subject 
to acceptance on or before December 1, 1932, in which the date for 
beginning construction was fixed as December 1, 1934, and for its 
completion December 1, 1937. This license thus tendered was accepted 
by the company. 

On October 19, 1934, the company filed an application for an exten- 
sion of time for beginning construction until December 1, 1936, and 
subsequently, on November 10, 1934, filed a further application for 
an extension until December 1, 1939, for completing construction. The 
question now before the Commission is the application for an exten- 
sion of 2 years to begin construction. 

Section 13 of the Federal Water Power Act requires that the licensee 
shall commence construction within the time fixed in the license, which 
shall not be more than 2 years from the date thereof, but that the 
period for commencement of construction may be extended once, but 
for not longer than 2 additional years. In case the licensee shall not 


commence construction within the time prescribed by the license. or 





214 FEDERAL POWER COMMISSION 


as extended by the Commission, the license must, after due notice 
given, be terminated by written order of the Commission. Section 6 
of the act provides that a license may be altéred only upon mutual 
agreement between the licensee and the Commission after 90 days’ 
public notice. Since the extension now requested constitutes an altera- 
tion within the meaning of section 6 of the act, the application therefor 
should have been made sufficiently in advance of the date set for begin- 
ning construction, December 1, 1934, to permit public notice of the 
application at least 90 days before that date. The applicant in the 
present case, however, did not comply with this requirement, the 
application for extension not having been filed until October 19, 1934, 
and was, therefore, in technical default on its license before a hear- 
ing could be held on its application for extension. The Commission, 
however, after 90 days’ public notice required by the statute, granted 
the licensee a hearing on its application on March 26 and 27, 1935. 
While the Commission thus waived the technical default. for which 
the company was responsible and permitted a hearing upon the merits 
of the application, its waiver in this instance is not to be taken as 
establishing a precedent under which the time limits fixed by the act 
may be extended. 

In transmitting a copy of the order setting the date for the hearing 
on the present application, the Commission advised the licensee by 
letter of February 8, 1935, that it would expect the applicant to make 
at the hearing a full showing, among other things, of its financial 
ability and good-faith intention to construct the project. Notwith- 
standing this special notice to the company that it carried the burden 
of establishing grounds for the proposed extension, especially as to 
its financial ability and intention to construct, the company offered 
no substantial evidence touching either of these important considera- 
tions. Instead, the applicant, at the outset, announced its reliance 
upon a certain statement appearing in the Commission’s opinion Jn 
the matter of Empire District Electric Company, ante, p. 15, when 
the license for this project was granted, which it interpreted as an 
“implied agreement upon the part of the Commission to grant to the 
company an additional 2 year period within which to commence con- 
struction, in the event that economic conditions prevailing June 30, 
1932, had not so improved by December 1, 1934.” The acceptance of 
the license subsequent to the issuance of this opinion by the Commis- 
sion was based, according to the applicant’s counsel, upon this “im- 
plied agreement.” When the company executed the acceptance of this 
license and returned it to the Commissioner, it did not advise the Com- 
mission that its acceptance was based upon any implied agreement or 
condition. If any such condition had been attached by the applicant 
to its acceptance of the license the Commission could not under the 
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law and would not have executed its approval thereof. This 
contention on the part of the licensee is wholly without merit. 

The Commission’s opinion referred to, issued at the time the com- 
pany’s application for delay in the tender of the license was denied, 
affords no basis for what the licensee terms an “implied agreement” 
to grant the company an additional 2 year extension. While the 
Commission, in that opinion, did express the hope that economic con- 
ditions would justify the licensee going forward with construction, it 
added, “but even if this should not be the case the Commission is 
nevertheless without power to arbitrarily hold the proposed project 
site under indefinite priority.” The opinion further stated that the 
Commission had the power to grant extensions “for good cause shown.” 
Thus did the Commission give definite notice to the licensee that upon 
any future application for an extension of the time to begin con- 
struction it would have to carry the burden of showing “good cause.” 

The notice thus served upon the licensee.was in harmony with the 
statemen previously made by the Chairman at the hearing of this 
matter on May 24, 1932, in which the Chairman said to counsel for 
licensee that he was assuming that he might subsequently make out 
a case for future extension and stated that the Commission would 
“cross that bridge” when it got to it. 

The reasons which moved the Commission then, and which impel 
it now, to place definitely upon the company the burden for es- 
tablishing its right to delay the construction of this project are 
made unmistakably clear by the facts of record which reveal the 
public interest involved. Vigorous protests against the present 
application were filed by representatives of public agencies and civic 
and commercial organizations, including members of Congress from 
Missouri, chambers of commerce, and county courts in the territory 
affected. ‘These protests point unerringly to hardship and incon- 
venience to both public and private interests resulting from the long 
continued failure on the part of the company to proceed with this 
project and the continuing uncertainty as to whether the develop- 
ment is to be consummated. Necessary construction of highways. 
bridges, and schools has‘been held up for years in Taney, Stone, and 
Barry Counties. The pall of uncertainty has likewise settled over 
farms, cemeteries, real-estate developments, and other interests. The 
protestants have not opposed the development of this project by the 
licensee; they have asked for an end of the delay and uncertainty 
that have held in suspense civic, economic, and private plans and 
interests in the communities affected. 

The Commission holds that, if for no other reason than the 
adverse effect upon the community caused by the present uncertainty, 
the applicant should be required to support its request for a further 
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extension by a reasonable showing that it can and will begin and 
proceed with this development. For over 12 years the company 
has maintained a priority for the development of public resources 
of inestimable value to a large community. The Federal Water 
Power Act protects such a priority so long, but only so long, as 
the company is able to establish its willingness and ability to promote 
with reasonable diligence the development of such resources. Unless 
the company has shown that the construction of the project will begin 
before the end of the requested extension period, this application 
must be denied. 

Such a showing, in the opinion of the Commission, has not been 
made. The applicant claims that there is no present market for the 
power which would be generated by the project and that it cannot, 
therefore, reasonably finance the project at this time. The evidence 
shows that although some improvement in industrial conditions in 
the district has appeared, particularly in the lead and zine mining 
industries, which are the largest users of power. The favorable 
changes have not been sufficient to justify the conclusion that the 
licensee will be in substantially better position to proceed with this 
development in 2 years than it is now. Its representatives expressly 
declined to forecast conditions in December 1936, when the proposed 
extension would expire. In effect, the application remains unsup- 
ported by other than expressions of qualified belief and hope that 
the company would be in a position to develop this project if granted 
the extension. But the extension of priority of a valuable public 
resource under all the circumstances present in this case requires 
much more than the evidence of things unseen, the substance of 
things hoped for. The issue is thus reduced to a bare request by the 
applicant for a priority on this site for another 2 years without 
reasonable assurance of development. 

That issue is not difficult of settlement if it is to be determined 
within the spirit and purpose of the Federal Water Power Act. 
And it must be so determined by this Commission. Congress in 
the Federal Water Power Act has sought to encourage the develop- 
ment of the natural resources of water power, not to discourage such 
development. It has provided a priority to those who will under- 
take the development of these resources, but it has provided equally 
against the granting of an indefinite priority to those who will not, 
or cannot, proceed with such development. To extend the priority 
of the applicant under the present circumstances, thereby continuing 
the unsettled conditions in a community which is complaining 
vigorously against those conditions, excluding any opportunity of 
development by others of a project which, as the evidence shows, 
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would accomplish community -protection against frequent and sub- 
stantial flood damage, as well as the benefits of hydroelectric power 
and navigation, and to do this without the reasonable prospect of 
its development by the applicant, would not be consistent with the 
Commission’s plain duty. under the statute. 

The applicant has, in effect, recognized the public interests here 
involved by its offer made at the hearing and repeated in its letter 
to the Commission under date of April 11, 1935, that if the extension 
be granted it would agree to the immediate termination of its license 
on a showing to the Commission “that a governmental agency or 
private interest is ready, able, and willing to commence immediate 
construction of a project on the White River and that commence- 
ment of construction of such project is being delayed or impaired” 
by the present licensee. Aside from the fact that the course thus 
suggested would not remove the adverse effects upon the community 
of the uncertainty which has enshrouded this project, the Com- 
mission is plainly without authority to accept such an offer and 
make a contingent extension. The right of an applicant to an 
extension of its license must be determined upon its own showing 
as to its own readiness and ability to proceed with construction, 
unaffected by the possibility that another might be able to demon- 
strate its willingness and ability to undertake the development. If 
the applicant is entitled to a further priority, the Commission should 
protect that priority against the desire of any private interest or 
public agency. Therefore, the desire or willingness of another party 
to construct the project could not be considered as long as the licensee 
possesses a right to a continued priority. This proposal of the 
applicant, therefore, cannot strengthen its claim to an extension. 
Indeed, the proposal is an implied recognition by the applicant of 
the paramount public interest in making freely available for develop- 
ment this valuable resource of water power—a public interest which 
has moved the present Commission to enunciate a definite policy 
looking toward its fulfillment. 

For the reasons herein stated, the Commission denies the applica- 
tion of the Empire District Electric Co. for an extension of the 
date for beginning construction of project No. 324, as appears in an 
order this day adopted. 

Frank R. McNincu. 

Bast Man ty. 

Craupe L. Draper. 
Hersert J. Drane. 
Crype L. Seavey. 
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Order denying application for extension of time 
Empire District Electric Company 
(Project No. 324) 


It appearing to the Commission : 

(1) That on October 19, 1934, an application was filed by the 
Empire District Electric Co. for an extension of the time for 
beginning construction of project No. 324, to be located on White 
River, Mo.; 

(2) That a hearing has been held on the said application and 
certain protests thereto filed, and the Commission on the date hereof 
has entered and filed an opinion setting forth its findings of fact and 
conclusions thereon, which said opinion is hereby referred to and made 
a part hereof. 

Now, therefore, it is ordered: 

(a) That the application of the Empire District Electric Co. 
for extension of the time for beginning construction of project No. 
324 be and it is hereby denied ; 

(b) That the licensee be given until July 15, 1935, to show cause 
why the license for project No. 324 should not be terminated in 
accordance with the provisions of section 13 of the act. 
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Determination of the Actual Legitimate Original Cost of Project No. 920, 


Kentucky 
EP-920 
(Decided June 29, 1935) 


Syllabus 


1. Hearing held to determine the actual legitimate original cost of 


project No. 920 upon the joint petition of licensee, vendor of the 
project, and the Tennessee Valley Authority, vendee, 


2. This determination is pursuant to provisions of Federal Water 


Power Act, rules and regulations of the Commission, the provi- 
sions of the preliminary permit, and the conditions specified in 
the joint petition, including a certain agreement between per- 
mittee and the Tennessee Valley Authority, which joint petition 
and agreement are construed by the Commission as a waiver by 
the permittee of certain classes of expenditures otherwise allow- 
able as part of the actual legitimate cost of the project under the 
Federal Water Power Act. Accordingly, items of promotional 


expense allowable under the act have been excluded from this 
determination. 


3. The Commission is without authority to allow any claimed items 


which are not properly a part of the actual legitimate cost of the 
project under the act. This includes the capitalization, for the 
purpose of advancing the sale to the Tennessee Valley Authority, 
of any rights acquired or services performed, or any expenditures 
or obligations in excess of an amount reasonably necessary under 
the provisions of the preliminary permit for the presentation 
to the Commission of the data and information required as a 
showing essential to an application for license. 


4, The par value of stock issued to individuals who in fact were both 


vendor and vendee does not represent the purchase price of 
these options. The original cash purchase price of these options 
is the amount to be allowed as the proper charge to project 
costs. The cost of an option on an auxiliary steam unit is dis- 
allowed as a proper charge to construction because the record 
does not support its relationship to the construction of the proj- 
ect. Where options were taken on project land by a third party 
and no proper basis of an obligation on the part of the permittee 
to compensate in accordance with their contract has been estab- 
lished, and where the permittee has failed to establish through 
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its agreement with the Tennessee Valley Authority an obliga- 
tion which can be passed, on to the latter, the costs of such 
options are not allowed as cost of the project. 

5. On the basis of 3 years as a reasonable period for all services to 
have been performed, salaries of land agents, fees of consulting 
engineers, executive salaries and expenses, traveling expenses, 
salaries of clerks and assistants, rent and taxes paid, and accrued 
interest were allowed as a proper charge to the project. 

6. Where permittee was not obligated on the purchase of lands for 
the project by a third party and the necessity for purchase was 
not shown on the record, the purchase price is disallowed as a 
cost of the project, but beeause of the importance of controlling 
these properties, the average cost of optioning is allowed on this 
land, 

7. The cost of certain engineering services performed, which might 
ordinarily qualify as proper charges to the cost of the project, 
are disallowed because these specific services were waived by 
the joint agreement, 

8. The cost of a rural electrification study, a study of available coal 
for a steam plant, and the planning of an industrial city are 
disallowed as construction costs. 

9. Legal fees and expenses are allowed as a charge to the project, but 
expenditures in connection ith Congressional regulation are 
improper. Fees contained in expenses that had been waived 
and fees for duplicated services and nonproject purposes are 
likewise disallowed. 

10. Regulatory Commission expenses, properly supported and reason- 
able, is allowed as a charge to the project. 


R. H. McNeill, 8S. Wallace Dempsey, Herbert S. Ward and Kelly 
Kash for permittee. 

H. D. Driscoll for Francis R. Weller, Inc. 

S. F. Fowler and Granger Hansell for Tennessee Valley Authority. 

Dozier E. DeVane, John R. Curry and Joseph R. Greenwood for the 
Commission. 


By THE CoMMISSION : 


This matter comes before the Commission on a joint petition filed 
November 21, 1934, by Southern Industries and Utilities, Inc., per- 
mittee and vendor, and Tennessee Valley Authority, vendee, request- 
ing the Commission to determine in accordance with the provisions of 
the Federal Water Power Act as amended and the rules and regu- 
lations of the Commission, the actual legitimate original cost of project 
No. 920, which is located on the Tennessee River near Aurora Land- 
ing, Ky. 

A preliminary permit was issued to the Southern Industries & 
Utilities, Inc., in this matter on August 17, 1931. 

On August 16, 1933, permittee filed with the Commission an appli- 
cation for license under and in accordance with the preliminary 
permit. 
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On August 18, 1933, Tennessee Valley Authority filed protest 
against the issuance of a license on this project and subsequently 
other parties filed protest. The matter was set down for hearing for 
May 23, 1934, on which date certain legal questions only came up 
for consideration and upon which briefs were filed following the 
hearing. These legal questions are not pertinent to the matter now 
before the Commission. Subsequent to this hearing the two parties 
of.interest conferred and finally entered into a contract dated Novem- 
ber 19, 1934, which formed the basis for the joint petition presented 
to this Commission for a determination as above stated. 

On December 18, 1934, permittee, in accordance with the order of 
this Commission, filed its claim for actual legitimate original cost upon 
which the accounting division of this Commission made an audit and 
report dated January 17, 1935. 

On February 25, 1935, formal protest was filed by the Southern 
Industries & Utilities, Inc., and on March 30, 1935, petition and 
protest of Tennessee Valley Authority were filed against the audit 
of the accounting division. 

On April 2, 3, 4, 5, 8, 9, 10, 11, 12, and 13 this matter was heard 
by the Commission, following which briefs were filed on May 25, 
1935. 

The determination in this proceeding is made pursuant to the pro- 
visions of the Federal Water Power Act, the rules and regulations 
of the Commission, the provisions of the preliminary permit, and 
the conditions specified in the joint petition, including a certain 
agreement between the permittee and the Tennessee Valley Author- 
ity, which joint petition and agreement, as hereinafter will be more 
fully discussed, are construed by the Commission as a waiver by the 
permittee of certain classes of expenditures otherwise allowable as 
part of the actual legitimate cost of the project under the Federal 
Water Power Act. 

Section 5 of the Federal Water Power Act provides that the pre- 
liminary permit is for the sole purpose of maintaining priority of 
application for a license under the terms of the act while making ‘ 
examinations and surveys, preparing maps, plans, specifications, and 
estimates and making financial arrangements. 

The special provisions of the permit which was granted provide, 
among other things, that permittee shall: 

1. On or before the expiration of the permit make application for license 
for the project. 

2. Make such engineering and other investigations, secure such data, per- 
form such acts as are necessary, submit maps, plans, specifications, and estimates 


of costs for full understanding of the project and supply copies of engineering 
reports and of any other information connected with such investigations. 
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3. Install stream gauges and stream gauging stations, under the supervision 
of the United States Geological Survey, and pay the expense of the same. 

4. Make foundation explorations and gather information as to proper design 
of the dam and power house in accordance with good engineering practice. 

5. Be on notice that license will be issued only on certain conditions: 

(a) If the project is best adapted to the improvement and utilization of 
the site for purposes of navigation and water power developments, irrigation, 
flood control, reclamation, and similar developments. 

(b) If proper provision is made for present or future electrical intercon- 
nection with other projects or systems in order to take advantage of diversity 
of stream flow and power demands. 

(c) If the use to which the power will be devoted is, in general, in accord- 
ance with the needs of the community and the public welfare. 

(d) If the applicant is financially able to carry out the development. 

6. Present satisfactory evidence of ability to carry out the plans. 

7. Keep accurate and dependable records of all expenditures made for the 
purposes authorized in the permit. 

8. Investigate the dam site at Aurora Landing and such other site or sites 
as are adapted to development between the points designated in Article 1 of 
the permit, and prepare and submit with respect to such sites complete engi- 
neering, economic and financial data. 

9. In the event the license is issued, licensee shall: 

(a) Cut and remove or destroy, to the satisfaction of the District Engineer, 
brush or trees within the area to be submerged. 

(b) Purchase and pay for all lands that may be necessary for construction 
and operation of locks including grounds for operators’ dwellings and shops 
and rights of way from public highways and deed the same to the United 
States. 

(c) Construct a lock or locks in accordance with the direction of the 
Secretary of War. 

(dad) Be entitled to consideration under provisions made by Congress for par- 
ticipation by the United States in the costs of the project and under the pro- 
visions of Section 12 of the Federal Water Power Act. 


The joint petition provided against “making any allowance for 
promotional or similar expenses in connection with the promotion of 
said project; or any allowance for any service which may have been 
rendered or performed by the Continental Illinois Company, and 
allowing only reasonable amounts as compensation to be paid for 
services rendered the corporation by attorneys, engineers, or other 
employees.” The Commission regards this as a waiver by the per- 
mittee of expenditures falling within this classification which might 
otherwise be allowable under the Federal Water Power Act. Ac- 
cordingly, items of promotional expense allowable under the Act 
have been excluded from this determination. And, of course, the 
Commission has not allowed, and is without authority to allow, any 
claimed items which are not properly a part of the actual legitimate 
cost of the project under the act, such as the capitalization, for the 
purpose of advancing the sale to the Tennessee Valley Authority, of 
any rights acquired or services performed, or any expenditures or 
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obligations in excess of an amount reasonably necessary, under the 
provisions of the preliminary permit for the presentation to the Com- 
mission of the data and information required as a showing essential 
to an application for license. 

Within the purposes and limitations above defined, the Commission 
will proceed to consider the various items claimed by permittee. 

The claimed cost statement filed by permittee, including interest 
on cash expenditures to November 19, 1934, totaled $413,617.14. 

The audit of the books and accounts by the Accounting Division 
disclosed certain duplications and errors which brought this book 
figure down to $405,049.90, a figure which permittee accepted and in 
accordance with which it adjusted its accounts. 


ITEMS AGREED UPON 


The following items have been accepted by the parties and need no 
discussion : 


Land options: 


Cost of various options now in force_.....---...._.-__.________ $130. 00 
Miscellaneous filing and other expenses___......-_______-______ 633. 57 
Preliminary engineering expenses: 
Cunt Cr mae, carte, ‘iiaegres, Ge 1, 943. 90 
Miscellaneous supplies and expenses_._...__......_____________ 279. 77 
Services and fees—W. S. Winn___-_.-...--___-____________.__. 75. 00 
Special feee—Hoeracé: Bradley ink sno Aa 40. 00 
Special foeo—Eieury CO. ein ascii ttt ein neibeoe 45. 00 
See mm Mas. Ole CII sas adanscchcenetessecopimemteemsinitgaemiesiaiatiin dia aictetaiica 2, 021. 80 
ee eee eee eee a ee ee ee ee 1, 972. 69 
Field engineering salaries and expenses___.__........-_________ 5, 349. 84 
ene Gen aks eae ee aed teidadioss tess uh 1, 106. 00 
Legal fees and expenses: 
SOR -ECP EY TROND: Bi oiss.iccice ed cei nndelcinn ttn tgditaaiald 650. 00 
General office expenses: 
Te mes "Me CUI Wa artic eer eth eee cece csesaraite acer eee 483. 95 
General office supplies and expenses__....._...__.-__________-__ 1, 352. 09 
Miscellaneous traveling expenses_...............__-...._______ 200. 00 


These items making a total of $16,283.61 will be allowed. 


CONTESTED ITEMS 


Land options—Capital stock, $100,000.—Permittee claims the par 
value of the stock issued by the corporation to Waldo and McNeill 
by which transaction the corporation came into possession of the 
first ten options at the Aurora Landing dam site should be allowed 
as representing the purchase price of the options. This clearly is 
not cost under the provisions of the Federal Water Power Act and 
the practices and rules of the Commission and must be disallowed. 
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Options not in force.—The amount of $456.50 is the cost of options 
transferred with the stock issue. The amount of $3,734.50 covers the 
other abandoned options on Aurora and Pine Bluff sites and includes 
the abandoned $25 option for steam plant site for the Shannon 
development. Under the provisions of the preliminary permit, these 
expenditures reasonably were incurred with the exception of the 
charge for the steam plant option, which will be disallowed, because 
the record does not indicate that there was sufficient warrant for even 
tentative consideration of an auxiliary steam unit. 

J. Allen Battle, options, $16,470—This item represents a claim 
under a form of contract between permittee and J. Allen Battle, dated 
April 27, 1933, and is computed on a total of 3,294 acres of optioned 
land at a compensation of $5 per acre. None of this sum repre- 
sents money paid out by permittee and neither permittee nor Battle 
has established a proper basis of an obligation for such compensation 
in accordance with their contract. If the contract properly adhered 
to would be binding on either party or his successor in interest, per- 
mittee has failed under it to establish, through agreement with Ten- 
nessee Valley Authority, an obligation which can be passed on under 
permittee’s agreement with the Authority. This claim, therefore, 
is not an item which, under the provisions of the Federal Water 
Power Act and the waiver terms of the joint petition and contract 
between permittee and Authority, can be allowed as part of the cost 
of the project. 

Salaries of optioned land agents, $17,682.50.—In the performance 
of these services the period of time was extended beyond that reason- 
able and necessary, as admitted by permittee, and was partly com- 
pensated for by a reduction in amount of the original compensation 
agreed upon with Crawford. A valuable service was shown to have 
been rendered by these agents which, measured on the basis of a 
reasonable period, will be allowed in the amount of $4,500 for Craw- 
ford and $2,500 for Robertson. 

Land contracts—T. W. Crawford, $15,050—This amount repre- 
sents the purchase price plus commission on 590 acres of land ob- 
tained by Crawford and associates at the Aurora site. The permittee 
does not appear to have obligated itself on these purchases, although 
the record shows that upon suggestion by Crawford, Waldo told him 
to go ahead and purchase on his (Crawford’s) own account. 

There appears no more need to tie these lands up by purchase than 
others which were simply held by option. It is manifest, however, 
that these were important lands to control in the preliminary stages 
the same as others herein allowed as necessary under option. A serv- 
ice was, therefore, rendered permittee during the period this site was 
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under consideration, during which period the purchasers of these 
lands suffered certain carrying charges. Legitimate cost will be 
measured by applying the average acreage cost of options on other 
lands in this vicinity which was about $2.50, and the amount of 
$1,475 will be allowed on this item. 

Preliminary engineering expenses, services and fees, Byllesby E. & 
M. Corporation, $4258.15.—This is for a direct service performed by 
Byllesby Corporation and constitutes a necessary part of the engi- 
neering estimates of cost of the project. While there was none other 
than an indirect obligation to pay the item, except through partici- 
pation in the construction, the need and value of the service is appar- 
ent. Its performance is unquestioned and being reasonable it will 
be allowed. 

Mead and Seastone, $5,705.95—This claim is for services per- 
formed by Mead and Seastone for Continental Illinois Company. 
Permittee was in no way obligated for this expense and the item is 
not allowable under the joint petition and contract entered into 
between permittee and Authority. 

F. R. Weller, Inc., $20,098.90.—An item of $8,098.98, included in 
the above total, representing pay roll and expenses incurred by the 
Weller organization, does not seem out of line with such character of 
work and charges and will be allowed. 

The balance of $12,000 is for consulting fees claimed on behalf 
of members of the firm. This claim on a yearly fee basis is extended 
over much too long a time and is an unreasonable charge under the 
circumstances for the services claimed to be rendered. An allowance 
of $6,500 will be made for this service. 

Donald Bliss, $500.—This represents a fee for a study in develop- 
ment of a plan for rural electrification in Calloway County, Ky. 
This cannot be regarded as a necessary or proper item of cost 
under the act, or in accordance with the provisions of the joint 
petition and contract. 

H. Blair Finley, $100.—This is a fee for a study of available coal 
for a steam plant and will be disallowed for the same reason that 
expenses for steam-plant site were rejected. 

Chas. Herrick, $600—One hundred dollars of this amount is for a 
drawing of the proposed power house at Shannon site and is allow- 
able. 

The remaining $500 is for the study and drawing of a plan for an 
industrial city some 60 miles below the dam. This is disallowed as 


not constituting a proper or necessary expense in connection with 
this project. 
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LEGAL FEES AND EXPENSES 


Robert H. McNeill, S. Wallace Dempsey, Herbert S. Ward, $40,- 
000.—Under the employment resolution passed by the corporation, 
this amount covers the total legal fees to be charged to “protect the 
company’s rights in every way possible before the Congress, War 
Department, Tennessee Valley Authority, Federal Power Commis- 
sion, and the courts, if necessary * * *,” 

While some of this service has been performed since November 19, 
1934, not only was the obligation clearly incurred and accrued before 
that date, but the provisions of the joint petition and contract seem 
specifically to warrant the consideration of the completion of such 
service before this Commission. We will therefore act on this item 
on that basis. 

Eliminating from the services performed, those items, such as 
expenditures in connection with congressional regulation, which 
under the Federal Water Power Act and the rules and regulations of 
this Commission would not be proper charges against the project, 
and considering the remaining service in the light of the criteria 
set forth at the beginning of this opinion as modified by the agree- 
ment of the parties, it is the judgment of the Commission that a rea- 
sonable total allowance for the attorneys’ fees in question is the sum 
of $30,000. 

Mayer, Meyer, Austrian, and. Platt, $1,000.—This is a fee for serv- 
ices rendered the Continental Illinois Co. and is disallowed for the 
same reason as were other similar expenses. 

Geo. H. McNeill, $500.—This appears to be a charge for services 
rendered by Geo. H. McNeill in lieu and in the absence of Robert H. 
McNeill. 

This is disallowed because the service performed is for a purpose 
not properly a part of the project. The charge would also have been 
disallowable even if for a proper purpose because it was one which 
the testimony indicates was included in the retainer of Robert H. 
McNeill. 

Travel and office expenses, $981.51—During the hearing $638.97 of 
this amount was waived by permittee. Of the balance of $342.62 
there will be deducted the sum of $130 representing traveling ex- 
penses of attorneys in connection with the sale of the property, leaving 
$212.62 as the amount allowed. 

Executive salaries and expenses, $126,469.33.—These items will be 
allowed on a basis that 3 years was an ample and reasonable time for 
the services to have been performed under the provisions of the Fed- 
eral Water Power Act and that under the contract there must be an 
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elimination of all considerations of a promotional character. A rea- 
sonable yearly salary for the president and chief engineer is deter- 
mined to be $15,000. 

The allowance of 3 years in the case of the vice president and chief 
counsel will be modified because of the fact that he was employed as 
special counsel during part of the period and the compensation for 
the secretary and treasurer will be allowed on the basis of $1,200 a 
year for a 3 year period. The allowance, therefore, will be as follows: 
wrenGent amil Ciiet engin se es $45, 000 


Vice president and chief counsel_................-....+--4.----4s-- 6, 500 
Secretary and treasurer 





Traveling ewpenses, $8,562.39—This item represents principally 
traveling expenses by Mr. and Mrs. Waldo, president and secretary of 
the corporations. The record indicates some of this expense to be 
either of a promotional or unnecessary character. For the period de- 
termined upon as necessary in which to perform the services, reason- 
able traveling expenses in the amount of $5,000 will be allowed. 

Washington expenses, W. G. Waldo, $1,143.30—During the hearing 
permittee waived this item. 

General office expense—Salaries of clerks and assistants, $10,- 
651.68.—The record indicates that this expense was graduated accord- 
ing to the work actually necessary and would have been incurred if 
limited to a 3 year period. There is, however, indicated in the testi- 
mony that a small portion of this expense was either promotional or 
unnecessary for project purposes which we estimate at $500. The 
item will be allowed in the amount of $10,151.68. 

Telephone and telegraph, $2,498.35—This item includes monthly 
rentals as well as charges for promotional and unnecessary expenses. 
Reducing the rental to an approximate 3 year basis, and accounting 
for the other deductibles, the above item will be allowed in the amount 
of $1,900. 

Rent, $3,560.85, and taxes, $597, will be reduced to a 3 year basis 
allowing, respectively, $1,800 and $250. 

Regulatory commission expenses, $1,043.97.—This item seems to be 
properly supported and reasonable and will be allowed as claimed. 

Accrued interest, $7,557 83.—This represents interest accrued to No- 
vember 19, 1934, on cash expended. This will be allowed on an 
adjusted 3 year basis, after accounting for disallowances in cash 
advances, in the amount of $3,150. 

The total amount indicated to be properly allowable is $156,490.01 
as shown by the attached summary and a finding and determination 
will issue on this date in accordance with the above opinion. 
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SUMMARY. OF DETERMINATION 
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Edna: contracts, :‘D. WW: Orawtoré. is 2. si. c sis iesel cae 1, 475. 00 
Preliminary engineering expenses : 
SU cE lac sia ia iach lpia cieicensicilefeclniapahiaeecihaaeidiaa tet 1, 943. 90 
I I a i ee een eeaiiaeniniaan 279. 77 
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Woes. sees CO: Perer sis oil be a 45. 00 
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Executive salaries and expenses: 
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General wiiee eugpliens 6.2 oie Sk Sek ce i 1,352, 09 
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IT 1, 043, 97 
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Finding and order determining cost 
Southern Industries & Utilities, Inc. 
(Project No. 920) 


It appearing to the Commission: 

(1) That a joint petition was filed on November 21, 1934, by 
Southern Industries & Utilities, Inc., permittee, and the Tennessee 
Valley Authority, requesting the Commission to determine, in ac- 
cordance with the provisions of the Federal Water Power Act, the 
rules and regulations of the Commission and the conditions of a 
contract signed by said parties on’ November 19, 1934, the actual 
legitimate original cost of project No. 920, which project is located 
on the Tennessee River near Aurora Landing, Ky.; and 

(2) That this matter was heard by the Commission in April 1935, 
and, after a full presentation of evidence and matters of record, 
briefs were filed on May 25, 1935; 

And the Commission being fully advised in the premises: 

Now, therefore, upon full consideration of all of said evidence and 
matters of record before it and for the reasons set forth in opinion 
filed this date, the Commission hereby finds and determines: 

That the said actual legitimate original cost of project No, 920, 
as of November 19, 1934, is the sum of $156,490.01. 


IN THE MATTER OF 
SAFE HARBOR WATER POWER CORPORATION, LICENSEE 


Determination of the Actual Legitimate Original Cost of Project No. 1025, 
Pennsylvania, as of December 31, 1932 


EP-1025 
(Decided June 29, 1935) 


Syllabus 


1. The Commission on its own motion set this matter down for further 
hearing for the purpose of receiving as further evidence an engi- 
neering study of the structural accounts of the project, including 
an analysis of the quantities and unit costs of the various types 
of construction, relative to the examiner’s recommendations for 
allowance. 

2. Where there is an absence of arm’s length bargaining, agreements 
under which money is paid for services or supplies or facilities 
do not fix the amount which the Commission is compelled to 
accept for the services rendered or supplies or facilities furnished. 

8. Corporate control is possible with less than majority ownership 
of the outstanding voting stock. Proxy voting control placed 
the management in complete charge of the three corporations and 
of Aldred & Co., all of which were dealing with each other. This 
removes all doubt as to dealings between them being conducted 
at arm’s length. } 

4. Where there is admitted factual control, the Commission should be 
as quick to disregard transactions between the parties as not 
being at arm’s length as in cases where actual stock control 
exists. 

5. The principle of the lack of arm’s length dealing should be as 
effectively applied in the case of individuals or partnerships 
dealing with corporations as in transactions between corporations 
themselves. 

6. Promotion fees and fees for floating and marketing the first-mort- 
gage bonds of licensee, paid to a partnership, the individual 
members of which in fact controlled the licensee and affiliated 
corporations, are disallowed, but reserving to the licensee the 
opportunity to support its claim by a showing of the cost to 
the company rendering the services. 

7. The Commission recognizes the necessity for model testing and 
turbine investigation in the construction of a hydroelectric project 
of the magnitude of the Safe Harbor project. The showing by 
licensee with others of the cost of a laboratory for the purpose 
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of carrying on model testing and turbine investigation was found 
to be reasonable and a proper charge to the cost of the project, 
but a claim for miscellaneous equipment used in the laboratory 
is denied because it represents charges in excess of the licensee’s 
contract obligation. 


8. Where aerial surveys, photographs, and motion pictures are made 


of project property and project activity, and are shown by the 
record to be of reasonable necessity and use to the project, their 
cost may be allowed as a proper charge to project costs. Such 
expenditures, however, are restricted to the actual needs of the 
licensee and since the record does not satisfactorily disclose what 
the claim includes, the amount is disallowed, reserving to the 
licensee the right to support its claim by proper testimony at a 
Subsequent hearing. In the matter of Louisville Hydro-Electric 
Co., ante, p. 130, distinguished. 


9. The costs of entertaining an editor of an engineering publication 


visiting the project, and of preparing statements for newspapers, 
and of preparing and publishing a pamphlet on the project and 
other publicity matters, represent expenditures incurred for 
publicity purposes which do not represent “actual legitmate 
original cost” within the meaning of the Federal Water Power 
Act. 


10. The appraised value of nonproject lands still on hand which are 


a part of larger tracts, the remainder of which lie within the 
project area, is a proper credit to the cost of construction of the 
project. 

The cost of other nonproject tracts lying wholly outside the 
project area, which were originally purchased as quarry sites 
but never so used, is disallowed as a proper cost to the project. 


11. Damages claimed by an affiliated hydro company located down- 


stream caused by withholding water while filling the Safe Harbor 
reservoir, for which intercompany payments were actually made, 
are not proper charges to the project when it is admitted of 
record that the benefits to the downstream company from having 
a regulated flow of the river, made possible by the Safe Harbor 
reservoir, will be greater than the damage claimed. The benefits 
from the regulated flow of the river constitute a legal set-off 
against the damages sustained, and since the payment was unnec- 
essary, the amount claimed is not a proper charge to the cost of 
construction. 


12. While license calls for an initial installation of six units, com- 


mercial operation, in fact, began when four units were installed 
and in condition to deliver dependable power. On March 1, 19382, 
the four units were on the line actively producing energy after 
trial periods ranging from 37 to 87 days, and the Commission 
finds this to be the date upon which commercial operation began 
and upon which interest during construction and similar calcu- 
lations will be based. The licensee’s contention for July 1, 1932, 
as the average date of beginning of commercial operation for 
the six units was disallowed as being a hypothetical calculation 
upon which basis the Commission is not authorized under the 
Federal Water Power Act to approve for the purposes of deter- 
mining capital charges. 
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13. Licensee is entitled to include in its claim for interest reasonable 
charges for interest upon the proceeds derived from the sale 
of its common stock expended for construction purposes. Due 
to the intercorporate relationship between licensee and its parent 
corporations, funds advanced by the latter are treated as licensee’s 
own funds and the Commission finds 6 percent simple interest 
to be a reasonable rate to allow thereon. 

Interest is allowed on expenditures during construction to 
March 1, 1932, the date found by the Commission upon which 
the project became available for service. No approved expendi- 
tures made prior to March 1, 1932, should bear interest after that 
date, and the Commission rejected licensee’s contention that in 
computing interest during construction there should be an alloca- 
tion of project expenditures applicable to all six units, between 
the four units in operation and the two under construction, and 
that a pro-rata part of the cost of the dam, power house, and 
associated structures should bear interest until the fifth and 
sixth units are placed in service. Construction expenditures which 
may subsequently be shown to have been made after March 1, 
1932, and related to the fifth and sixth units will bear interest 
until these units became available for service in the manner 
approved herein on licensee’s own funds. In the matter of Chelan 
Electric Co., ante, p. 91, confirmed. 

In the adjustment of charges for interest during construction, 
interest charges on the value of nonproject land shall be excluded. 

14. Local county school and road taxes paid to a public authority, which 
asserted a right to collect them, are approved as project costs, 
even though liability might have been averted under exemptions 
of the State Public Utility Act where the cost of proving the 
right to the exemption would be out of proportion to the amount 
involved. Payment of assessments to the county school board 
for the furnishing of school facilities for the children of temporary 
employees were justified and are approved as charges to the 
project. 

5. Legal fees disallowed for a lack of evidence upon which to make 
allocations of such fees between construction and operation. 

16. Licensee’s credit for power generated during construction and 
delivered to customers of its affiliate, based upon the savings 
at the steam plant of the affiliate, where the power would have 
been generated had licensee not furnished it, is held by the 
Commission to be inadequate. The proper credit to the project 
for power generated is an amount equal to what the licensee 
would have received for his power had it been delivered 
to other customers. 

. An equitable portion of the pay of general officers and general 
office clerks, a substantial portion of whose time is devoted to 
construction work, may be charged as construction costs. 

18. Where licensee has rented office space from an affiliate, the Com- 
mission need not inquire into the profit growing out of the 
transaction where the affiliate is a public service corporation 
under the jurisdiction of a state commission and the investment 
in the building is included in the company’s capital accounts 
upon which the company’s rates are based. 
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19. Construction equipment still on hand at the date of the hearing 
may be transferred to a suspense account and the cost of con- 
struction temporarily credited with the cost of such equipment, 
subject to proper adjustment when ‘the equipment is sold. 

John E. Malone and G. T. Hambright for the licensee. 
Dozier EF. DeVane and John R. Curry for the Commission. 


Drang, COMMISSIONER: 


This case involves the determination of the cost of a hydroelectric 
project located within the boundaries of Lancaster and York Counties 
in the State of Pennsylvania on the Susquehanna River, about 17 
miles above the Pennsylvania-Maryland State line. A license to 
construct the project was issued by the Commission on April 22, 
1930, to the Safe Harbor Water Power Corporation, a Pennsylvania 
corporation. ‘The predecessor township corporations were organized 
on February 19, 1929, and as required by the Pennsylvania State law, 
were merged into the present Safe Harbor Water Power Corpora- 
tion on January 6, 1930. 

The license provides for a dam, with the power house as an integral 
part thereof, which when completed will have 12 generating units. 
It ealls for the installation of 6 units to a capacity of not less than 
255,000 horsepower of hydroelectric equipment on or before December 
31, 1934. 

Intakes and tailrace excavations have been provided for all 12 
units but the rest of the superstructure and substructure has been 
completed at present for but 7 units, Four generating units had 
been installed and began to produce energy on the following dates: 
No. 3, December 7, 1931; No. 4, December 11, 1931; and Nos. 5 and 6, 
January 22, 1932. In 1933, a fifth generating unit was installed and 
began to produce energy on or about September 20, 1933. It is the 
licensee’s expectation that the sixth generating unit will be installed 
by the end of 1934. 

In conformity to the Federal Water Power Act (41 Stat. 1063, 
U.S. C., Title 16, secs. 791-823), the licensee, on March 29, 1933, filed 
a verified statement in detail of the cost of the project to December 
31, 1932. Licensee’s total claimed cost as shown in this statement 
is $25,040,001.28. Examiner Raymond M. Lindsay, of the Commis- 
sion’s accounting staff, assisted by a representative from the Penn- 
sylvania Public Service Commission, audited the records of the li- 
censee and submitted a preliminary accounting report thereon dated 
December 1, 1933, which was examined and approved by the Com- 
mission’s chief accountant, William V. King. In this report, Exam- 
iner Lindsay suspended for consideration of the Commission certain 
items of licensee’s claim aggregating $2,081,459.30, including net 
credit adjustments of $44,889.54 made by the licensee subsequent to 

1693—40——17 
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the filing of its cost statement, and recommended for approval the 
remaining amount of $22,958,541.98. In accordance with the Com- 
mission’s rules of practice, a copy of this report was served upon 
licensee. In due time licensee filed its protest to the examiner’s 
report and requested a hearing thereon. 

Hearings were held on the 8th, 9th, and 10th of May 1934 and 
the record before the Commission consisted -of the original applica- 
tion for license, the license and amendments thereto, licensee’s claimed 
cost statement, the preliminary accounting report, the protests of 
the licensee to the preliminary accounting report, the transcript of 
testimony consisting of 358 pages taken at the hearing, and 23 ex- 
hibits introduced by the licensee. Briefs were filed by counsel for 
licensee and by counsel for the Commission, and the case was taken 
under consideration by the Commission. 

The Commission found that the record did not contain sufficient 
evidence to justify it in making any determination with reference 
to the amount of $22,958,541.98, which was recommended by the 
examiner for approval. The Commission thereupon adopted an 
order under date of April 29, 1935, setting the matter down for 
further hearing on May 29, 1935, for the purpose of receiving evi- 
dence in support of said amount. The hearing was held pursuant 
to the order at which evidence was introduced on behalf of the 
licensee and by members of the Commission’s staff. Such evidence 
included an engineering study of the structural accounts of the 
project prepared by H. G. Gerdes of the Engineering Division of 
the Commission and submitted in the form of a report setting out 
in detail an analysis of the quantities and unit costs of the various 
types of construction. Upon the showing made at the latter hearing 
and based upon the record in this case, the Commission is of the 
opinion that of the amount of $22,958,541.98 recommended for ap- 
proval by the examiner items hereinafter dealt with aggregating 
$4,062.33 do not represent actual legitimate original cost of the project 
and the said amount is therefore disallowed, leaving of the amount 
recommended by the examiner for approval the sum of $22,954,479.65, 
which the Commission finds to be the actual legitimate cost of the 
original project. This finding includes a net reduction of $44,889.54 
in licensee’s claim, representing adjustments made in the project 
fixed capital or construction accounts subsequent to December 31, 
1932, which were audited and approved by the examiner. 

Fees paid Aldred & Co.—The licensee paid Aldred & Co. fees 
aggregating $265,000 representing: (1) A fee of $10,000 for acting 
as fiscal agent for the year 1930; (2) a fee of $100,000 for promo- 
tional services; (3) a fee of $105,000 representing one-half of 1 
percent on the $21,000,000 first mortgage bond issues of licensee 
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for floating this bond issue; and (4) a commission of $50,000 on 
Aldred & Co.’s marketing allotment ($5,000,000), of the aforemen- 
tioned bonds. The two payments first mentioned, aggregating $110,- 
000, are included in licensee’s claim. The remaining payments aggre- 
gating $155,000 were charged to debt discount and expense and a 
pro-rata share included in its claim for interest during construction. 
The examiner suspended the first two of the foregoing items but 
did not question the latter two except as to the amount to be included 
in interest during construction. While the services differ in charac- 
ter, whether the payments are proper charges to the project depends 
upon the same legal principles. For this reason, they will be 
considered together. 

Aldred & Co. is a partnership which was founded by Mr. J. E. 
Aldred in 1913. The chief business of the partnership is acting as 
fiscal agents for companies in the public utility and hydroelectric 
field in which the members of the partnership have an interest. Mr. 
Aldred has since organized, and the partnership is closely affiliated 
with other like organizations in Canada, England, and France. 

(1) Fiscal agent’s fee-—The $10,000 fiscal agent’s fee for the year 
1930 was authorized by the board of directors of the licensee on 
February 27, 1930. A similar amount was also authorized for the 
year 1931, but after approximately one-half of the 1931 fee had 
been paid, the board of directors rescinded this action, the amount 
paid on account of the fee for this year was refunded, and a lump 
sum payment of $100,000 was made to Aldred & Co. The resolution 
of the board of directors under date of June 16, 1931, authorizing 
this $100,000 payment, recites that the same is “for services rendered 
from September 1, 1929, to June 15, 1931.” Just why the payment 
of this fee should cancel the fiscal agent fee for 1931, and warrant 
a refund of such amount as had already been paid on account thereof, 
but should not have the same effect on the similar fee paid in 1930, 
is not satisfactorily explained in the testimony. 

The Commission holds that the $100,000 payment made in 1931 
covered the services of Aldred & Co. in 1930, as well as in 1931, and 
the refund of both payments should have been made. The $10,000. 
fiscal agent’s fee for the year 1930 is, therefore, disallowed. 

(2) The promotion fee—The board of directors of the licensee. on 
June 16, 1931, voted to pay Aldred & Co. $100,000 for services ren- 
dered from September 1, 1929, to June 15, 1931, in the development of 
the Safe Harbor Project. The nature of the services are summarized 
in two letters: One from Charles E. F. Clarke, who at the time was 
president of the licensee, to James L. Rintoul, its treasurer, dated 
July 2, 1931; and the other from Aldred & Co. to Mr. Rintoul, dated 
December 21, 1931. Copies of the resolution of the board of directors 
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and of these two letters are incorporated in the preliminary account- 
ing report. 

At the hearing the licensee offered much evidence as to the char- 
acter of the services rendered by Aldred & Co., for which this fee 
was paid, but in view of the relationship shown by the record to 
exist between the parties at the time and its effect upon the independ- 
ent action of the licensee, the Commission does not consider it neces- 
sary to review this testimony. 

The licensee is a subsidiary of the Pennsylvania Water & Power 
Co., hereinafter referred to as the Pennsylvania company, and the 
Consolidated Gas, Electric Light & Power Co. of Baltimore, herein- 
after referred to as the Baltimore company. The record shows that 
at the time this fee was paid the Pennsylvania company held the en- 
tire voting stock of the licensee, but it was admitted at the hearing 
that it was planned from the incorporation of licensee that the Balti- 
more company and the Pennsylvania company would jointly control 
the licensee, and a large part of the funds advanced to the licensee 
to this date for construction purposes had come from the Baltimore 
company. Therefore, upon the state of the record made in this case 
the ownership of the stock of the licensee, as between the Pennsylvania 
company and the Baltimore company, at any period, is not material. 

Mr. J. E. Aldred, while acting as receiver for the McCall Ferry 
Power Co., predecessor in interest to the franchises and property of 
the Pennsylvania company, organized the latter company in January 
1910. The Pennsylvania company immediately acquired the fran- 
chises and property of the McCall Ferry company. The new com- 
pany was managed and operated until November 11, 1912, under a vot- 
ing trust agreement entered into between Messrs. J. E. Aldred, C. E. 
F. Clarke, and Wm. Barnum. Upon the expiration of this voting 
trust agreement Mr. Aldred was elected president of the Pennsylvania 
company, which position he held until 1914, when he became chair- 
man of the board of directors. He has since continued to occupy this 
latter position. On October 3, 1910, Mr. Aldred was elected chairman 
of the board of directors of the Baltimore company, which position he 
still occupies. He is also serving as chairman of the board of direc- 
tors of the licensee, which position he has occupied since its incorpo- 
ration. 

Mr. C. E. F. Clarke, an associate, though not a partner of Aldred 
& Co., was connected with the Pennsylvania company from its organ- 
ization, and succeeded Mr. Aldred as its president in 1914, which posi- 
tion he held until his death, August 21, 1933. At the time Mr. Aldred 
became chairman of the board of the Baltimore company, Mr. Clarke 
also became a director of that company and continued as such until 
his death. He was also president of the licensee from its organiza- 
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tion until his death in 1933. Mr. J. A. Walls, who succeeded Mr. 
Clarke as president of the Pennsylvania company and licensee, has 
been connected with both companies since their organization. He 
was associated: with Mr. Aldred prior thereto in a Canadian hydro- 
electric development in which Mr. Aldred was interested, and is not 
a partner in Aldred & Co. 

The Baltimore company is the largest stockholder in the Penn- 
sylvania company and takes most of the power generated at its 
hydroelectric plant (hereinafter referred to as the Holtwood plant) 
on the Susquehanna River just a few miles below the plant of the 
licensee. The Pennsylvania company takes and also sells to the Balti- 
more company all the power generated by licensee. 

As heretofore pointed out, the Pennsylvania company owned all 
the voting stock of the licensee when this fee was voted to Aldred & 
Co. Mr. Walls testified that he has been a director of the Pennsyl- 
vania company since 1911, and in his recollection there never had been 
more than three or four persons representing outside interests present 
at any stockholder’s meeting of that company, and that the Penn- 
sylvania company itself sent out the proxy forms to its shareholders 
and that the proxies were voted by the representatives of the manage- 
ment of the company. Exhibit 23 (a) shows that the management 
voted all of the stock, present and voting, at stockholders’ meetings in 
1930 and 1931. In case it might be considered that the Baltimore 
company, because of its financial interest in licensee, had some voice 
in its management at this time, it should be mentioned here that this 
exhibit, also, shows the same state of facts for the Baltimore company 
for these years. This proxy voting control placed the same manage- 
ment in complete charge of the three corporations and of Aldred & 
Co., and removes all doubt as to dealings between them being con- 
ducted at arm’s length. Upon these admitted facts it appears obvi- 
ous to the Commission that licensee exercised no independence of 
action but that decisions made by licensee, by the Pennsylvania com- 
pany, by the Baltimore company, and by Aldred & Co. were made by 
the same group of men acting in quadruplicate capacities. This 
affiliated family had but one interest to serve and one group of repre- 
sentatives had been selected by the management to serve this single 
interest. 

The Supreme Court of the United States in the several cases de- 
cided during recent years in which this question has arisen, has held 
in each instance that where there is an absence of arm’s length bar- 
gaining, agreements under which money is paid for services or sup- 
plies do not fix the amount which regulatory bodies are compelled 
to accept for the services rendered or supplies furnished. 
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Smith v. Illinois Bell Telephone Co., 282 U.S. 183; Western Dis- 
tributing Co. v. Public Service Commission of Kansas, 285 U. S. 
119; Dayton Power & Light Co. v. Public Utilities Commission of 
Ohio, 292 U. S. 290. 


Columbus Gas & Fuel Co. v. Public Utilities Commission of Ohio, 
292 U. S. 398. 

In Western Distributing Co. v. Public Service Commission of 
Kansas, supra, the utility sued to enjoin the enforcement of natural 
gas rates prescribed by the Kansas commission for Eldorado, Kan., 
as being inadequate. Involved in the computation of the rate was a 
contract whereby the Western Distributing Co., purchased its gas 
at the city gate, from the Cities Service Gas Co., an affiliated cor- 
poration. The controversy involved the right of the Commission to 
investigate the reasonableness of this contract rate. In affirming the 


right of the Commission to make such inquiry, the Supreme Court 
said : 


Having in mind the affiliation of buyer and seller and the unity of control 
thus engendered, we think the position of the appellees is sound, and that 
the court below was right in holding that if appellant desired an increase of 
rates it was bound to offer satisfactory evidence with respect to all the costs 
which entered into the ascertainment of a reasonable rate. Those in control 
of the situation have combined the interstate carriage of the commodity with 
its local distribution in what is in practical effect one organization. There is 
an absence of arm’s-length bargaining between the two corporate entities in- 
volved, and of all the elements which ordinarily go to fix market value. The 
opportunity exists for one member of the combination to charge the other an 
unreasonable rate for the gas furnished and thus to make such unfair charge 
in part the basis of the retail rate. The State authority whose powers are 
invoked to fix a reasonable rate is certainly entitled to be informed whether 
advantage has been taken of the situation to put an unreasonable burden upon 
the distributing company, and the mere fact that the charge is made for an 
interstate service does not constrain the Commission to desist from all inquiry 
as to its fairness. Any other rule would make possible the gravest injustice, 
and would tie the hands of the State authority in such fashion that it could 
not effectively regulate the intrastate service which unquestionably lies within 
its jurisdiction, 

The principles applicable in a rate investigation where similar corporate 
relationship existed, were recently announced in Smith v. Illinois Bell Tele- 
phone Co., 282 U. S. 133, 152-153, and no purpose would be served by repetition 
or elaboration of what was there said. 


This Commission in its recent opinion Jn the matter of Louisville 
Hydro-Electric Co., ante, p. 130, in no uncertain language enunciated 
the same principle in cases subject to the provisions of the Federal 
Water Power Act. In that case the Commission said: 

In making a determination of the actual legitimate original cost of the 
project constructed under this contract, the Commission is not blinded by legal 


technicalities nor misled by attenuated theories. Where there is admitted con- 
trol of both the licensee and the service company and where, as here, the two 
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companies are virtually departments of an integrated system, the Commission 
must, under the provisions of the Federal Water Power Act, disregard the 
contract and hold that cost to the licensee can be no more, though it may 
under certain circumstances be less, than the cost of such service to the service 
company. Since the relationship of these two companies so unmistakably 
points to the existence of a superimposed power arbitrarily to dictate con- 
tracts and fix charges for services, the Commission cannot be bound by the 
terms of such contract, but must demand evidence of the cost to the Byllesby 
Service Co. of the services rendered. 

Counsel for licensee argues that this principle laid down by the 
Supreme Court was enunciated in cases “where there is absolute 
(stock) ownership and control of one party by the other or by a com- 
mon holding company.” The argument is that the application of 
the principle “absence of arm’s length dealing” can only be applied 
where there is such control. 

In In the matter of Louisville Hydro-Electrie Co., supra, the Com- 
mission stated: “To ask the Commission to find that in the making of 
this fee contract there was any arm’s length bargaining, or real inde- 
pendence of action on the part of the licensee, assaults the credulity 
of the Commission beyond reason.” The Commission reaffirms that 
declaration here. Where there is admitted factual control, such as the 
record shows to exist in this case, the Commission should be as quick 
to disregard transactions between the parties not dealing at arm’s 
Jength as in cases where actual stock control exists. Factual control 
in the management is as complete as stock control could possibly be. 

As heretofore pointed out, the Pennsylvania company held the 
entire voting stock of the licensee at the time this fee was voted to 
Aldred & Co. Exhibit 23 (c) shows that the Baltimore company 
and those associated in the management of Aldred & Co., the Penn- 
sylvania company, and the Baltimore company, held, at the time this 
fee was voted, approximately 26 percent of the voting stock of the 
Pennsylvania company. The courts have held that corporate control 
is possible with less than majority ownership of the outstanding 
voting stock. Such control was recognized in United States v. Union 
Pacific Railroad Co., 226 U.S. 61, 95 (involving control through own- 
ership of 46 percent of the stock); Federal Trade Commission v. 
Smith et al and Electric Bond & Share Co.,1 F. Supp. 247 (control 
of various corporations through 13 to 21 percent ownership) ; Dela- 
ware & Hudson Co. v. Albany & Susquehanna Railroad Co., 213 U.S. 
435, 452 (controlled through 25 percent ownership). 

While these cases relate to transactions between corporations 
where corporate control was recognized, the principle unquestionably 
should be as effectively applied in the case of individuals or partner- 
ships dealing with corporations as in transactions between corpora- 
tions themselves. Aldred & Co. is a partnership and as such is not 
distinct from its members. The payment of this fee to the partner- 
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ship was payment to the members as individuals. The evidence 
clearly establishes that the payment of the fee in question was pri- 
marily for the services of Mr. Aldred. It was his influence in the 
management of the Pennsylvania company, the Baltimore company, 
and the licensee, that removes all doubt as to the transaction in ques- 
tion being made at arm’s length. 

The Commission holds that it is not bound by the terms of the 
resolution of licensee’s board of directors fixing this lump sum pay- 
ment to Aldred & Co., but must demand evidence of the cost of 
rendering the services, 

Considerable testimony was offered by the licensee as to the charac- 
ter of the services rendered by Aldred & Co. and some of this testi- 
mony was to the effect that the cost of the services could not be 
shown while other witnesses pointed out the hardship of showing 
what the cost actually was. In Western Distributing Company v. 
Public Service Commission of Kansas, supra, the Supreme Court in 
dealing with a similar state of facts said: 

The argument is made that the proofs demanded by the Commission will 
involve an extensive and unnecessary valuation of the pipeline company’s 
property and an analysis of its business, and that this burden should not be 
thrown on the appellant. Whether this is so we need not now decide. It is 
enough to say that in view of the relations of the parties, and the power im- 
plicit therein arbitrarily to fix and maintain costs as respects the distributing 
company which do not represent the true value of service rendered, the State 
authority is entitled to a fair showing of the reasonableness of such costs, 
although this may involve a presentation of evidence which would not be 
required in the case of parties dealing at arm’s length and in the general and 
open market subject to the usual safeguards of bargaining and competition. 

For the reasons assigned, the item here in question is disallowed, 
but reserving to the licensee the opportunity to show the cost of 
services in question. 

(3) and (4) Fees for floating and marketing bonds.—As previously 
pointed out the examiner did not question the two payments totaling 
$155,000 for floating and marketing the first-mortgage bonds of 
licensee. The Commission is of the opinion, however, that the prin- 
ciples of law applicable to the payment of the $100,000 promotion fee 
is applicable as well to payment of these fees. Mr. Aldred’s position 
as head of his own company, the Pennsylvania company, the Balti- 
more company, and of the licensee, removes any question of arm’s 
length bargaining in these transactions and left him free to dictate 
the terms of the contract under which the first-mortgage securities of 
the licensee were marketed. For the reasons stated above, the pro- 
rata part of these payments included in interest during construction 
will be disallowed with the reservation that licensee be given the 
opportunity of showing the cost of services in question. 
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TURBINE INVESTIGATION 


The licensee expended $227,701.27 for model testing and turbine 
investigation. Of this amount, $178,416.66 was expended by the 
Pennsylvania company for licensee’s account. The examiner sus- 
pended this amount because of the corporate affiliation between 
licensee and the Pennsylvania company. Of the amount suspended, 
the examiner further questioned $4,319.65 charged the licensee by the 
Pennsylvania company as an expense of operation, but classified it 
as a proper capital charge. 

The Commission recognizes the necessity for model testing and 
turbine investigation in the construction of a hydroelectric project 
of the magnitude of the Safe Harbor project. The method employed 
by the licensee for doing its model testing and turbine investigation 
is shown by the evidence to be reasonable. The licensee was billed by 
the Pennsylvania company at cost for everything done by it for 
licensee’s account and no question of profits are, therefore, involved. 
The evidence is also to the effect that the licensee could not have 
done the turbine investigation work more cheaply. 

A laboratory was constructed for licensee by the Pennsylvania 
company for the purpose of carrying on this model testing and tur- 
bine investigation. The laboratory was located at Holtwood, to 
take advantage of the head available there, and was constructed by 
the Pennsylvania company because it was located on its property. 

By an agreement dated December 31, 1932, between the Pennsyl- 
vania company and the licensee, the latter’s share of the construction 
cost of the Holtwood laboratory was fixed at $87,000. A witness for 
the Commission testified that this amount represented a fair charge 
against licensee for its share of the construction cost of this labora- 
tory. The Commission finds that the amount fixed in the contract as 
licensee’s share of the capital cost of the laboratory amounting to 
$87,000 is reasonable and same is approved. 

The $4,319.65 was expended for small tools, calipers, speed indi- 
cators, stop watches, and other miscellaneous equipment used in the 
Holtwood laboratory. The Pennsylvania company charged these 
expenditures against the licensee as a cost of operating the laboratory. 
In proper accounting practice the first cost of such equipment is uni- 
formly classified as a capital expenditure. The Commission finds 
that these expenditures represent capital charges which were billed 
against licensee in excess of its contract obligation to the Pennsyl- 
vania company. 

‘he Commission, therefore, disallows the $4,319.65 and of the 
amount suspended allows a proper construction charge, $174,097.01, 
made up of the $87,000 mentioned above, plus $87,097.01 represent- 
ing operating costs of the laboratory. 
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AERIAL SURVEY, PHOTOGRAPHS, AND MOTION PICTURES 


‘The licensee claims as a part of the cost of the project a total of 
$15,481.51 for the cost of an aerial survey, photographs, and motion 
pictures. Of this amount, $2,294.16 represents the cost of the aerial 
survey of the entire flowage basin and shore area adjacent to the 
lake created by the Safe Harbor Dam and the islands of the Susque- 
hanna River in the area to be flooded. The remaining amount of 
$13,187.35 represents cost of photographs and motion pictures of 
construction details, the bed of the river, properties of riparian 
owners likely to be submerged, and of the construction work as it 
progressed. The examiner found no evidence that these photo- 
graphs, motion pictures, and aerial survey were made for any other 
use than that of the licensee, but in view of the Commission’s recent 
decision in the Louisville Wydro-Electric Co. case, supra, the entire 
amount was suspended by the examiner for review and disposition 
by the Commission. 

In the Louisville Hydro-Electric Co. case the Commission disap- 
proved similar expenditures, but there the Commission had no facts 
before it as to the necessity for the photographs, motion, and aerial 
pictures. The facts were stated in a stipulation between the Solicitor 
and the counsel for licensee, which dealt primarily with the amount 
of the claim approved for allowance. As to this stipulation the 
Commission said : 


Upon facts recited in the stipulation the Commission is unable to approve 
this item of the stipulation and the said amount is, therefore, disallowed, but 
inasmuch as the licensee at the hearing relied upon the approval by the Com- 
mission of this stipulation and, therefore, introduced no evidence in further 
support of this item, this disallowance is made with leave to licensee to apply 
for further hearing thereon. 

In this case the licensee has attempted to meet the criticism made 
by the Commission in case of expenditures of this character. It 
offered considerable testimony as to the use and value of the photo- 
graphs, motion pictures, and the aerial survey. 

The testimony is to the effect that the aerial survey was made by 
the Fairchild Aerial Survey Co., Inc., that the survey covered the 
entire flowage basin and shore area of the lake created by the Safe 
Harbor Dam; that there were a number of islands in the Susquehanna 
River, many of which had not been patented but were occupied by 
claimants; that in many of the descriptions, the deeds to islands that 
were patented were defective and that it was difficult to locate some 
of them by deed references; that the aerial photographs enabled the 
licensee to locate all of the islands in the area to be flooded and in 
some cases the property division line, without sending a large party 
in the field to make detailed ground surveys; and that it would have 
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cost considerably more to have collected the same necessary informa- 
tion otherwise. i 

The testimony as to the need for, and use made of, the photo- 
graphs and motion pictures was equally as full and complete. A 
number of the photographs were of riparian properties subsequently 
submerged by the Safe Harbor lake and the testimony is to the effect 
that these photographs had been very valuable in disposing of claims 
made against the licensee for the property thus destroyed. Testi- 
mony was also offered as to the value of photographs and motion 
pictures taken of the construction work as it progressed in future 
repairs and reconstruction work. Witness Walls, for the licensee, 
testified to cases in his experience where similar photographs had 
proved to be very valuable for such uses, mentioning particularly the 
Shawinigan project in Canada and the Holtwood project on the 
Susquehanna River, just below the Safe Harbor project. 

This testimony presents a state of facts entirely different from 
those before the Commission in the Louisville Hydro-Electric case, 
supra. As heretofore pointed out, the claim in that case was sub- 
mitted on a stipulation and such facts as were before the Commission 
indicated that the expenditures were not made primarily for the use 
and benefit of the licensee but for the use and benefit of affiliated 
companies which evoked the comment that “the licensee should not 
have incurred this expense to create records for future use by others 
than the licensee.” 

From the facts shown in this record the Commission finds that 
some amount should be allowed for the cost of the aerial survey, 
photographs, and motion pictures. Such expenditures, however, will 
be restricted to the actual needs of the licensee. The record does not 
satisfactorily disclose whether licensee’s claim includes any expendi- 
tures made for prints used for publicity purposes, as gifts to others, 
for framing prints to hang in offices, and the like. The amount in 
question is, therefore, disallowed at this time, but reserving to the 
licensee the right to show by proper testimony at a subsequent hear- 
ing whether its claim includes any expenditures of the above char- 
acter, or for any other uses not strictly related to project purposes. 


MISCELLANEOUS EXPENDITURES 


The examiner recommended for elimination under this heading 
the sum of $1,939.39. The licensee in its protest agreed to the elimi- 
nation of all these claimed expenditures except the following: 


Account 2882—Engineering expenses___.____...____-_________________ $872. 70 
Account 2913—Stationery and supplies____- Se A Se Se oho ed 106. 63 


979. 33 
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The balance is made up of three items; the first, amounting to 
$5.83, represents expenses incurred by C. F. Merriam, in connection 
with a visit of the editor of Construction and Engineers’ Monthly 
to the project. The editor of this periodical went to Safe Harbor by 
automobile, accompanied by Mr. Merriam. The amount involved 
represents the expenses incurred by Mr. Merriam on his return home 
by train. 

The second item is made up of three payments to A. W. Hawks, 
amounting to $866.87. Mr. Hawks was an employee of the Balti- 
more company in charge of the compilation of material for that 
company’s yearbook and preparation of other publicity matter. 
The testimony showed that Mr. Hawks prepared statements for 
newspapers and other publicity matter for the licensee; that he also 
prepared the pamphlet which comprises the remaining item. 

The third item in this claim amounting to $106.63 represents the 
cost of printing the first edition of 5,500 pamphlets prepared by Mr. 
Hawks, entitled “The Hydro-Electric Development at Safe Harbor.” 
Mr. Walls testified that a large number of visitors came to Safe 
Harbor during the construction period and that this pamphlet was 
printed in order that they might be furnished information regarding 
the project, thereby saving the time of employees in answering ques- 
tions and also to prevent the visitors from going into the project 
works. Although several editions of this pamphlet were published 
the cost of publishing the first edition only was charged to the 
project. 

It is the opinion of the Commission that these items in licensee’s 
claimed cost represent expenditures incurred for publicity purposes 
and that such expenditures do not represent “actual legitimate origi- 
nal cost” within the meaning of the Federal Water Power Act. Jn 
the matter of Louisville Hydro-Electric Co., supra, this: Commis- 
sion recognized the legal duty of the licensee to take reasonable 
precautions to provide means for the protection of the public against 
personal injuries, and in that case allowed expenditures made for this 
purpose. The Commission, however, disallowed all other claimed 
expenses of the licensee that were of a publicity nature. All the mis- 
cellaneous expenses in question here fall within the same class of 
expenses that were disallowed by the Commission in the Louisville case. 
For the reasons assigned, the claim of $979.33 is disallowed. 


NONPROJECT LANDS 


The licensee’s claim includes a credit of $14,971.25 to the project 
cost for nonproject lands, representing the appraised value of such 
lands still held by it. These nonproject lands are parts of tracts, 
the remainder of which lie within the project area and where it was 
necessary to purchase the entire tract to secure that part needed for 
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project purposes. Licensee also claims as a charge to the project 
$1,979, representing a part of the purchase price of two other tracts 
of nonproject land acquired for quarry sites but never used, as other 
sources of rock supply for the construction of the project were suffi- 
cient. The amount claimed represents the difference between the 
price paid for these lands ($4,368.71) and the price for which they 
have since been sold. 

The evidence is in agreement as to the amount of $14,971.25 fairly 
representing the reasonable value of the nonproject lands. The en- 
tire amount is allowed by the Commission as a proper credit to the 
project costs. 

The $1,979 apportioned to quarry operations from the price paid 
for the two nonproject tracts does not represent anything of value 
put into the project nor was the acquisition of these tracts necessary 
to its construction. They were known to be outside the project area 
at the time of purchase and the fact that they were never used for 
quarry or any other project purposes excludes this expenditure as a 
part of the project cost. It was not claimed that it was necessary 
to acquire these two tracts to assure a sufficient supply of rock for the 
construction of the project. Had the need for this rock developed 
later, either these two or other similar tracts could have been pur- 
chased and there is no claim that it was necessary to purchase these 
two tracts to assure in advance a sufficient quantity of rock for the 
construction of the project. Errors of judgment of this character 
do not constitute part of the actual legitimate original cost of the 
project. The Commission disallows the apportionment as a proper 
cost to the project and holds that the entire purchase price of 
$4.368.71 should be disallowed. 


DAMAGES CLAIMED BY OTHER COMPANIES 


The project was charged with $34,063.45 representing payments 
made to the Pennsylvania Company and the Susquehanna Electric 
Company for increase in steam generation costs caused by withold- 
ing water while filling the Safe Harbor pond. The examiner passed 
without question the payment amounting to $19,657.45 to the Sus- 
quehanna Electric Company but suspended for the consideration of 
the Commission the payment of $14,406 to the Pennsylvania Com- 
pany so that the bases used in the billing might be checked by the 
Commission’s engineers. 

Storage of water began on November 7, 1931. The reservoir 
reached the dead storage level of 212 feet on November 17th. This 
level was maintained until November 28 at which time licensee be- 
gan to raise the level temporarily to 225 feet for the purpose of testing 
equipment. By December 5 the level had been raised to 225 feet and 
was drawn down to elevation 212 feet on December 15. The drought 
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was broken about this time and the increased river flow again soon 
filled the Safe Harbor Pond to its maximum elevation. 

The first filling of the reservoir to the dead storage level is neces- 
sarily a part of construction operations. This water is as necessary 
to and as much a part of the project as the concrete and the turbines 
and the reasonable cost incident to raising the level to this height is 
a proper charge to construction. The impounding of water above 
this line is the creation of live storage—water which may be sent 
through the turbines and produce energy—and may not enter into 
the cost of construction. 

The Commission found under organization expenses, discussed 
above, that the Pennsylvania company and the licensee were affiliates ; 
that they were not dealing at arm’s length; and that under such cir- 
cumstances the showing of cost should be made where the payment was 
made to the company having control. The amount here claimed is 
predicated upon the fuel cost of generation at the Pennsylvania Com- 
pany’s steam plant of additional energy to take the place of the energy 
that ordinarily would have been generated at Holtwood. The cost 
figures and the bases used in the billing were checked by a repre- 
sentative of the Commission and found to be correct. No question of 
profit being involved, the usual inquiry into such transactions is not 
an issue here. 

However, another question as to the legality of this claim was 
raised by the Solicitor and fully considered at the hearing. The tes- 
timony shows that the Safe Harbor project discharges into the upper 
end of the Holtwood pond of the Pennsylvania Company and the 
effect is felt at Holtwood within approximately one-half hour, not 
because the water physically travels the entire distance in this time 
but because of wave propagation. The testimony further discloses 
that the benefit of the Safe Harbor operation to the Holtwood project 
expressed in dollars per year and capitalized at any reasonable rate 
is greater than the amount billed licensee by the Pennsylvania Com- 
pany for its extra cost of operation during the filling of the Safe 
Harbor pond. Section 10 (f) of the Federal Water Power Act pro- 
vides: 

That whenever any licensee hereunder is directly benefited by the construc- 
tion work of another licensee, a permittee, or of the United States of a storage 
reservoir or other headwater improvement, the Commission shall require as a 
condition of the license that the licensee so benefited shall reimburse the owner 
of such reservoir or other improvements for such part of the annual charges of 
interest, maintenance, and depreciation thereon as the Commission may deem 
equitable. The proportion of such charges to be paid by any licensee shall be 
determined by the Commission. 

This section where applicable prescribes a simple and equitable 
method of assessing benefits in cases of the character presented here. 
However, the Pennsylvania company, not being a licensee of the Com- 
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mission, section 10 (f) is not applicable and the question presented 
must be disposed of on the law of damages. 

The great weight of authority is to the effect that benefits resulting 
from the act for which damages are claimed may be considered in 
arriving at the net amount of damages to be allowed. 

Mayo v. Springfield, 138 Mass. 70; Murphy v. City of Fond du Lae, 
23 Wisc. 365; Whitely v. Mississippi Water Power & Boom Co., 38 
N. W. 753; Hicks v. Drew, 49 Pac. 189; Meighan v. Birmingham 
Terminal Company, 51 So. 775; Burtraw v. Clark, 61 N. W. 552. 

The cases of Mayo v. Springfield, supra, and Murphy v. City of 
Fond du Lae, swpra, are similar as to facts in that in both the de- 
fendant dumped dirt on lots belonging to the plaintiff. The dirt was 
left on the lots by the plaintiffs. They used it in grading, and it was 
of substantial benefit for that purpose. In both, the plaintiffs sue 
for what it would cost to remove the dirt and other damage. 

In the Springfield case the court, citing Holt v. Sargent, 15 Gray 
97, said: “The damages are not necessarily what it would cost the 
plaintiff to remove the earth from the land. In determining the ex- 
tent of the injury to the plaintiff’s land the court had a right to con- 
sider the benefits, if any, arising from placing the earth upon the 
land. An allowance for such benefits is not in the nature of recoup- 
ment or set-off, but a method of determining the actual damages 
sustained.” 

In the Fond du Lae case the court said: “The fact that a trespass 
may have benefited the property cannot constitute a complete defense. 
The party is always entitled to nominal damages for the vindication 
and protection of his right, but, beyond this, except in cases where 
exemplary damages may be given, he is confined to his actual 
damages.” 

In eminent domain proceedings, it is the usual practice, except 
when forbidden by constitutional or statutory inhibitions (which is 
not the case here), in arriving at the amount of compensation or 
damage to deduct from the award to the owner, the value to him 
of the benefits and advantages which as owner of the remainder of 
the tract he will derive from the improvement. 

Bauman v. Ross, 167 U. §. 548; U. S. v. River Rouge Improvement 
Co., 269 U. S. 411; Rudder v. Limestone County, 125 So. 670; Hall 
v. Delaware L. & W. R. R. Company, 105 Atl. 98. 

In.the Hall case, the Supreme Court of Pennsylvania, considering 
benefits flowing from a railroad station on a condemned portion to 
the remaining part of land not taken, said: “While the general ad- 
vantage resulting as well to the public as to the property which is 
the subject of assessment is not to be considered in estimating the 
benefits to the property, yet any and everything connected in the 
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general improvement which tends to increase its value or usefulness 
may be considered.” 

Here the act for which the damages were paid was the lessening 
of the river flow while the Safe Harbor reservoir was being filled. 
There is no question but that the Pennsylvania company was dam- 
aged. The necessity of auxiliary steam generation to maintain the 
normal output proves that. Also, the extra fuel cost of such genera- 
tion is a reasonable method for calculating the amount of that dam- 
age. But it is admitted of record that the benefits to the Pennsy]- 
vania company from having a regulated flow of the river made pos- 
sible by the Safe Harbor Reservoir expressed in dollars per year and 
capitalized at any reasonable rate, will be greater in dollars than the 
amount billed for filling the Safe Harbor Pond. 

These benefits are of a direct and special nature, direct in the sense 
that the building of the dam, the filling of the reservoir and its sub- 
sequent operation are all tied up together with benefits not from 
any one, but from the whole; and special in the sense that the Holt- 
wood plant, being the first plant down stream, has immediate access 
to Safe Harbor releases for either impounding or operation. 

Counsel for licensee points out that the record shows that the 
Pennsylvania Company transferred to the licensee without profit 
all of its properties and rights needed for the Safe Harbor develop- 
ment, together with plans, estimates, and drawings, and in addition 
rendered without charge over a long period of years valuable serv- 
ices to licensee which might equitably have been added to the cost of 
the project and suggests this as grounds in equity for approving the 
payment. The question before the Commission cannot be disposed 
of on this ground. Admitting, as contended by counsel for licensee, 
that the Pennsylvania company transferred property and rendered 
services to the licensee for which it might have charged additional 
compensation but did not, this offers no legal justification for off- 
setting such generosity against this payment. The claim in question 
is bottomed on other grounds and these grounds alone can be con- 
sidered in determining the legality of the claim. 

The Commission, being of the opinion that the benefits to the 
Pennsylvania company constitute a legal set-off against the damages 
sustained by that company, and the benefits admittedly being greater 
than the damage to the Pennsylvania company, the Commission holds 
that this payment was unnecessary and that the amount thereof is 
not a proper charge to the cost of construction of the Safe Harbor 
project. The entire amount being disallowed, the question of alloca- 
tion between live and dead storage does not arise. 

The examiner approved the payment of $19,657.45 for the same 
purpose to the Susquehanna Electric Co. which operates the Cono- 
wingo project. This project is under license and the duty, there- 
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fore, rests upon the Commission to assess headwater benefits against 
it in behalf of the licensee, if any arises, by reason of the construction 
of the Safe Harbor project and such benefits, therefore, cannot be 
set-off against the damages in question. The Commission is required 
to deal otherwise with the benefits. The bills of the Susequehanna 
company, as well as the basis of computation, were thoroughly 
checked by licensee’s engineers before payment, and the examiner 
found no fault therewith and no grounds for suspending this pay- 
ment. The transaction was at arm’s length. The amount of the 
payment to the Susquehanna company is approved as a proper con- 
struction cost, 
THE CONSTRUCTION PERIOD 


The examiner suspended, until the Commission determines the 
construction period, those cost items which are affected by the date 
the project became available for service, i. e., interest, taxes, reve- 
nue, and expenses during construction. The necessary factors to 
be determined before the proper amount of these charges can be 
fixed are as follows: (a) The date upon which construction com- 
menced, and (6) the date the property became available for service. 

Much of the necessary property for the development of the Safe 
Harbor project had been acquired by one of its parent companies— 
the Pennsylvania Water & Power Co.—prior to the creation of the 
licensee or its predecessor corporations. The parent company was 
reimbursed for the cost of this property, and by article 18 of the 
license, August 31, 1929, is fixed as the date from which this pre- 
liminary expenditure shall draw interest. This marks the date of 
the beginning of the construction period. 

As previously stated herein, the license issued in this case pro- 
vides for a project which, when completed, will have 12 generat- 
ing units. Article 6 of the license called for the completion of 
the initial installation of not less than 231,000 horsepower on or 
before June 30, 1933, and from time to time thereafter the con- 
struction and placing in operation of additional units as in the 
judgment of the Commission may be necessary to supply the reason- 
able market demands until the development shall have been com- 
pleted to a capacity of 539,000 horsepower. Intakes and tailrace 
excavations have been provided for all 12 units, but the remainder 
of the superstructure and substructure has been completed providing 
for but 7 units. 

The license, as amended, provides that the licensee shall con- 
struct and place in operation, on or before June 30, 1933, a capacity 
of not less than 170,000 horsepower, equivalent to four units of 
hydroelectric equipment and a capacity of not less than 255,000 
horsepower, the equivalent of six units, on or before December 31, 
1934, and calls for an ultimate development of a capacity of 510,000 
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horsepower. One unit began production on December 7, 1931, and 
four units were placed in operation before the end of January 1932; 
the fifth unit was installed and began to produce energy on or about 
September 30, 1933; and it is expected that the sixth generating 
unit will be installed by the end of the year 1934. 

The licensee, taking an average date of July 1, 1932, for the 
beginning of commercial operation for the six units, proposes to 
charge construction, with taxes and interest during construction and 
also general officers’ salaries and expenses to July 1, 1932, and charge 
nothing further to construction on account of these items after that 
date. Also, licensee’s claim includes no interest during construction 
on funds derived from the sale of its common stock used in the 
construction of the project. 

Licensee’s claim for interest during construction will serve to il- 
lustrate its proposal. Licensee points out that the license as amended 
calls for the initial installation of six units. It contends that provi- 
sion having been made for all of these units and much money spent 
in anticipation of their installation, interest should be allowed on 
the cost of all facilities associated with each unit up to the time the 
unit is available for service. But, in lieu of the intricate calculations 
of interest on the proportion of expenditures allocable to each unit 
the licensee proposes to accrue interest to July 1, 1932, on all funds 
borrowed for construction purposes and to accrue no interest on 
construction expenditures made after that date. The licensee’s pro- 
posal, in effect, includes a lesser amount of interest during construc- 
tion than is allowable if interest is accrued in the usual manner. 
The same also may be true as to other charges affected by the 
beginning of commercial operations. 

The Commission has given careful consideration to licensee’s pro- 
posal. It is not unmindful of the desire of the licensee to avoid 
troublesome allocations between construction and operation nor to 
the fact that licensee’s proposed method of accounting for these ex- 
penditures results in charging a lesser amount to capital than will 
be allowed if the proposal is not accepted. Nevertheless, the Com- 
mission is unable to accept licensee’s proposal. It can find no au- 
thority in the Federal Water Power Act for approving any capital 
charges which are based on hypothetical calculations. Under the 
act the Commission is required to determine the actual cost of con- 
struction, and departure from the act cannot be justified in favor 
of reduced capital charges any more than if it were to increase them. 

In suggesting July 1, 1932, as.an appropriate date to which to 
accrue interest and taxes during construction, the licensee seems to 
treat the development as though only six generating units were to 
be installed. While it is true that the license, as amended, calls for 
the installation of 6 units by a specified date, nevertheless it calls 
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for an ultimate development to a capacity of 510,000 horsepower and, 
as previously pointed out, intakes and tailrace excavations have been 
provided for 12 units and the superstructure and substructure com- 
pleted providing for 7 units. The licensee does not contend that 
any part of the expenditures made prior to the date the project 
became available for service should continue to bear interest until 
either 7 or 12 units are finally installed and no satisfactory reason 
has been shown why this is not equally true as to the 6 units. Com- 
mercial operation, in fact, began when the 4 units were installed and 
in condition to deliver dependable power. 

On March 1, 1932, the 4 units were on the line actively pro- 
ducing energy after trial periods ranging from 37 to 87 days. The 
chief engineer of the Commission testified that the log of operations 
for the 4 units from the date of their installation to June 1, 1932, 
shows that they were as dependable upon March 1, as any time 
thereafter covered by the log. The licensee does not deny that the 
four generating units were capable of reliable service on this date 
and its proposal of July 1, 1932, as the date to be fixed for the com- 
mencement of commercial operations is not controlled by a consider- 
ation of the dependability of the units for service, but upon other 
grounds as heretofore pointed out. 

The Commission finds that March 1, 1932, was the date upon which 
commercial operations began and interest during construction and 
any other similar calculations will be based upon that date. The 
record affords no basis for allocation between construction and op- 
eration of expenditures assignable to both from this date to Decem- 
ber 31, 1932, the end of the period covered by the licensee’s claimed 
cost statement. The proper allocation of such expenditures made 
between these dates will, therefore, be considered at a subsequent 
hearing of this case. 





INTEREST DURING CONSTRUCTION 





The licensee’s claim for interest during construction in the amount 
of $1,581,402.88 may be summarized as follows: 


(1) Interest on advances from the Pennsylvania company at 6 
(2) Interest on advances from Baltimore company at 6 percent____ 
(3) Interest on advances from Baltimore company at 5 percent___- 
(4) Interest on first-mortgage bonds to June 30, 1932, at 4% 











60, 131. 37 
6, 587. 82 
(49,479. 49) 
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(7) Interest earned and other credits 











Total interest claimed to June 30, 1982__._--_-_____________ $1, 581, 402. 88 
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Funds for construction purposes were secured from three sources, 
to wit: (a) Borrowings from the parent corporation; () the sale of 
first mortgage bonds; and (c) the sale of common stock. All ad- 
vances made by the parent corporations were repaid as soon as funds 
became availavle from the sale of the first mortgage bonds, 

Interest was paid at the rate of 6 percent on borrowings from the 
parent corporations and funds were made available by these cor- 
porations for construction purposes as and when they were needed, 
except an advance of $5,500,000 from the Baltimore company made 
out of the proceeds of a bond issue of that company which bore 
interest at the rate of 5 percent and that amount of interest was 
charged licensee on this total advance until it was repaid. Exhibit 
6, introduced by licensee at the hearing, shows that the interest paid 
on this advance handled in this manner, did not cost licensee any 
more than it would have cost had the same amount of money been 
advanced by the Baltimore company as and when it was needed for 
construction, and interest charged thereon at the same rate of 6 per- 
cent per annum. The first mortgage bonds bore interest at the 
rate of 414 percent per annum. Licensee had issued and sold com- 
mon stock to June 30, 1932, upon which it had realized $6,065,100 
but no interest is claimed upon the proceeds from the sale of this 
stock expended for construction. 

Licensee’s accounting for interest during construction conforms to 
the requirements of account No. 394 of the Commission’s system of 
accounts, except that no charges for interest during the construction 
period were accrued on the licensee’s own funds used for construction 
purposes. Licensee should have included in this account reasonable 
charges for interest upon the proceeds derived from the sale of its 
common stock expended for construction purposes, 

Due to the intercorporate relationship between licensee and its 
parent corporations hereinbefore considered, the funds advanced by 
these corporations will be treated as licensee’s own funds for the pur- 
pose of determining a reasonable interest rate to allow thereon. 
The chief accountant of the Commission testified that 6 percent was 
almost universally considered a reasonable charge for interest dur- 
ing construction where no specific rates had been paid. He referred 
to several cases decided by the Interstate Commerce Commission where 
6 percent had been found to be a reasonable rate of interest during 
construction and to cases before this Commission where licensee had 
claimed: interest at the rate on their own funds used for construction 
purposes. This Commission has held that 6 percent constitutes a 
reasonable allowance for interest during construction. See Jn the 
matter of Louisville Hydro-Electric Co., ante, p. 1380; and In the matter 
of Portland General Electric Co., ante, p. 161. 
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We find that the interest payments made to the Baltimore company 
and the Pennsylvania company were reasonable, and the same are 
hereby approved. ss 

Licensee’s claim for interest paid on its first-mortgage bonds in- 
cludes interest charges to June 30, 1932. As the Commission holds 
that the project was available for service on March 1, 1932, interest 
paid on these bonds will be allowed to that date. The $21,000,000 of 
first-mortgage bonds were sold June 21, 1931, and $19,472,609.68 net 
cash was realized. The difference between the face value of the 
bonds and the net cash received represents not only the discount at 
which the bonds were sold but the cost of marketing them as well. 
The Commission finds the interest rate is reasonable and that the 
bonds were marketed at a fair price. 

Out of the net cash realized from the sale of its first-mortgage 
bonds, licensee on the same date this cash was received liquidated its 
obligations, amounting to $14,750,000, to its’ parent corporations, 
and used the balance, less than $5,000,000, for construction purposes. 
The total investment in the project on March 1, 1932, as shown by 
exhibit 5, amounted to $22,629,434.11. This amount exceeds the net 
cash realized from the sale of the first-mortgage bonds and the addi- 
tional money used for construction purposes came from the sale of 
common stock. 

Licensee’s exhibit 4 shows that beginning in June 1931 and continu- 
ing thereafter to June 30, 1932, the Baltimore company and the Penn- 
sylvania compay acquired shares of common stock of licensee for cash 
at par and on the latter date $6,065,100 had been realized from the 
sale of its common stock. The record also shows that these com- 
panies had committed themselves to acquire $9,000,000 of such stock 
for cash at par and licensee’s estimates that this money, plus the net 
cash realized from the sale of its first mortgage bonds, will be suffi- 
cient to cover the cost of installing the six units required by article 6 
of the license as amended, to be installed on or before December 31, 
1934. 

The Commission holds that proceeds from the sale of such stock 
may be classified under account 394 of the Commission’s system of ac- 
counts as licensee’s own funds, and will be considered accordingly. 
Account 394 provides that reasonable charges for interest during the 
construction period shall be included in this account on such fiinds 
when used for construction purposes. While the record in this case 
shows that the first sale of licensee’s common stock, other than the 
original $10,000 issue, was made in June 1931, it was not necessary to 
use any of this money for construction purposes until the funds real- 
ized from the sale of the first mortgage bonds were exhausted. Ac- 
count 394 contemplates that interest charges will not be accrued on 
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this class of financing until funds are actually expended for construc- 
tion purposes. 

As previously pointed out, the record in this case shows that licen- 
see never paid more than 6 percent on funds borrowed for construc- 
tion purposes. In fact, licensee conceded at the hearing and on brief 
that 6 percent constitutes a reasonable interest rate and the evidence 
in this case supports a finding that 6 percent constitutes reasonable 
interest charges to allow on this money expended for construction 
purposes. Therefore, we find that simple interest computed at the 
rate of 6 percent per annum, on all approved monthly construction 
expenditures made from licensee’s own funds, after the net proceeds 
realized from the sale of the first mortgage bonds had been expended 
for construction purposes, up to and including February 29, 1932, 
computed from the 15th day of each month, will constitute a reason- 
able allowance for interest on such funds during the construction 
period and such allowance is made in this case. 

Licensee contended at the hearing that should the Commission not 
adopt its proposal for computing interest during construction there 
should be an allocation of project costs, applicable to all six units, 
between the four units in operation and the two under construction. 
Licensee’s contention is that a pro rata part of the cost of the dam, 
power house, and associated structures should bear interest until the 


fifth and sixth units are placed in service. As previously pointed out 
in this opinion, this contention overlooks entirely article 6 of the li- 
cense as amended, which calls for an ultimate development to a capa- 
city of 510,000 horsepower, the equivalent of 12 units, and that the 
superstructure and substructure have been completed for 7 units. 

The Commission had before it the same question in Jn the matter of 
Chelan Electric Co., ante, p. 91, in which opinion it held: 


However, holding in suspense any part of the cost of construction common and 
essential to each and every unit of the generating plant fails to conform to the 
provisions of the Federal Water Power Act and the system of accounts pre- 
scribed under that law. * * * Once that construction has been completed to 
the point of commencing operation capitalization of interest and taxes upon the 
investment then made should cease so far as it is essential to the operating 
unit or units. 

During the course of the hearing it was agreed that the licensee 
might submit, after the close of the hearing, an exhibit showing the 
construction work in progress applicable solely to the fifth and sixth 
units, which was not common and essential to the other units, nor 
necessary to be installed as a part of the dam, power house, or other 
permanent structures when same were constructed. Exhibit 23, item 
J, submitted in accordance with this agreement, does not give this 
information. It does, however, show that substantially no expendi- 
tures had been made towards the construction of the fifth or sixth 
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units on March 1, 1932, that were not necessary parts of the dam, 
power house, or other permanent structures, 

The Commission, therefore, holds that no approved expenditures 
made prior to March 1, 1932, should bear interest after that date. 
Interest on construction expenditures made on and after that date 
will be computed at the rate and in the manner approved herein upon 
licensee’s own funds, but as the record does not disclose the amount 
of monthly construction expenditures made to December 31, 1932, the 
proper amount to be included for interest during construction for 
the remaining period involved in this determination will be left for 
further consideration. However, the principle laid down in this opin- 
ion will enable the licensee to accrue proper charges for interest dur- 
ing construction to December 31, 1932, and will also enable it to set 
up in the interest during construction account proper interest charges 
upon construction expenditures made for each of the remaining units 
until they are completed and available for service. 


INTEREST ITEMS SPECIFICALLY QUESTIONED BY EXAMINER 


While suspending the total interest claim of licensee until the 
Commission should determine the date the project became available 
for service, the examiner specifically questiored the following 
amounts included in licensee’s claim: 

(1) Amortization of bond discount and expense__..._._.._________ $14, 113. 05 


(2) Interest accrued on nonproject lands 1, 335. 39 
CG} ZRTGGROUS CrGUe GRC UN Ore FRc eee (67.91) 


AMORTIZATION OF BOND DISCOUNT AND EXPENSE 


Licensee’s claim of $60,131.37 for this item includes amortization 
of bond discount and expense to June 30, 1932. As the Commission 
holds the project was available for service on March 1, 1932, the 
amount of the claim will be proportionately reduced. Included in 
the $60,131.37 is a pro rata part of $155,000.00 paid Aldred & Co. 
for its services in marketing the first-mortgage bonds of licensee. 
The Commission under “Fees paid Aldred & Co.” has temporarily 
disallowed all fees paid Aldred & Co. The proper amount of amorti- 
zation cannot be determined until the principal amount has been 
fixed. For this reason the pro rata part of the total payment 
($155,000) included in the above is disallowed with the reservation 
that licensee will be given the opportunity of showing the cost of the 
services for which the payments were made and the proper amortiza- 
tion expense applicable to the construction period. 

The record contains considerable testimony explaining the method 
used by the company and by the examiner to determine the proper 
amortization of bond discount and expense to include in the interest 
during construction account. At the hearing, J. P. Jackson, advance 
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examiner for the Public Service Commission of Pennsylvania, who 
assisted the examiner for the Commission in the preparation of the 
preliminary accounting report, testified that at the time of the prep- 
aration of the report he agreed to the recommended reduction of 
$14,113.05, but since then had changed his opinion and now thought 
it should be substantially greater. He based his revised opinion upon 
the provisions of section 62 of the mortgage and deed of trust of the 
licensee. A careful consideration of his testimony, and of the pro- 
visions of this section, and section 64 of the mortgage, forces us to 
the conclusion that the original proposal as contained in the account- 
ing report with reference to bond retirement is correct. 

The Commission has also carefully reviewed the testimony of the 
witnesses for the licensee and the Commissioner, as well as the recom- 
mendations of the examiner contained in the preliminary accounting 
report, with reference to the proper method of determining the 
amount of bond discount and expense that should be charged to this 
account. The bases of the two methods are well known to licensee 
and no useful purpose would be served by explaining them in this 
opinion. The Commission is of the opinion that the proposal made 
by the examiner in the accounting report represents the fairest 
method of determining proper charges to this account for the amorti- 
zation of bond discount and expense. Licensee’s claim will be re- 


vised accordingly, in addition to the revision necessary to conform 
to the date of operation heretofore mentioned. 


OTHER INTEREST ADJUSTMENTS 


The $1,335.39 suspended by the examiner represents interest at 
6 percent per annum accrued on nonproject land valued at $12,617 
for the period September 1, 1929, to July 27, 1931. In the adjust- 
ment of charges for interest during construction the licensee will be 
expected to exclude from its calculation interest charges on the value 
of this nonproject land. 

The interest credit of $67.91 shown in licensee’s claim was improp- 
erly included therein, as the interest in question was received after 
June 30, 1932. This credit will be eliminated. 

The credit items shown in licensee’s claim for interest totalling 
$49,479.49 are made up of interest revenue on bank balances, accounts 
and notes receivable ($43,843.14), and interest charged ($5,636.35) 
on certain nonproject lands from date of purchase. As the Com- 
mission holds that the project was available for service on March 1, 
1932, it will be necessary to adjust the interest credits to that date 
and this will be done. The same is true of payments made to the 
trustee amounting to $6,587.82. Construction should be charged with 
these payments to March 1, 1932, and the amount will be adjusted 
accordingly. 
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TAXES DURING CONSTRUCTION 


The licensee’s claim includes $50,661.12 for taxes during construc- 
tion paid and accrued to June 30, 1932. Of this amount, $19,124.60 
was paid or accrued after March 1, 1932, leaving $31,536.52 as the 
taxes paid and accrued to the date fixed in this opinion when the 
project was available for service. 

Included in licensee’s claim are accruals for Pennsylvania capital 
stock, corporate loan, and gross receipt taxes totalling $34,480.72. 
The evidence shows that it is impossible to determine the exact 
amount of these taxes until the assessments are made by, and the 
taxes paid to, the State of Pennsylvania. The assessments had not 
been settled at the time of the hearing and the licensee and Solicitor 
agreed that these tax accruals be suspended until the amount payable 
is finally assessed and paid. This recommendation is approved and 
when the taxes are paid the appropriate amount may then be charged 
to the proper fixed capital accounts. 

The examiner proposed for elimination $4,779.08 included in the 
licensee’s claim for taxes, made up of the following items: 


(1) Local taxes on properties essential for the use of employees 
(certain rental revenue was received from the employees for 


the “gb; OF “Gene. Brennen) <b ee $174. 75 
(2) Local taxes on other project properties on which no rental 

MOWCMUR: WER PORN V CG io ie ed ie ei hi i ee 1, 499. 33 
C3) Tieony ais, COPCMIR  TOIIIII cess rs ie dh deepened 105. 00 
44) Payment to Conestoga School District as tuition for children 
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Ca aie siete lash cinch tle blalds ied pete Sele $4, 779. 08 


In its protest filed in this case the licensee agreed to the elimination 
of the $105 paid Conestoga Township which it states was erroneously 
included in its claim. The item of $174.75 was set out separately 
by the examiner from the $1,499.33 of similar taxes paid on other 
project property, for the reason that certain rental revenue was 
received for the use of the properties in question. The Commission 
sees no reason for treating the items separately and, therefore, they 
will be treated together. It was shown at the hearing that the 
examiner’s suspension did not include $46.48 of local property taxes 
paid which should be added to the total amount. 

The tax payments in question totalling $1,720.56 represent local 
county, school, and road taxes paid for the years 1930, 1931, and 
1932, upon 98 properties, and are suggested for elimination on the 
ground that the taxing laws of Pennsylvania prohibit the imposition 
of local real estate taxes on public-utility corporations where the 
property is necessary and essential to the exercise of the corporate 
franchise. The case of Conoy Township Supervisors v. York Haven 
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Electric Power Plant Company, 222 Pa. 319, was relied upon as 
authority for excluding such taxes. Licensee’s counsel, on brief, 
admits that the interpretation placed by the examiner on the case 
cited is correct, but argues that it is “always difficult to convince 
the local authorities that the properties are necessary for the use 
of the utility.” It is pointed out that to have taken such a position 
in the present case would have meant considering 98 separate prop- 
erties; that the majority of these properties were located in the 
flowage basin and were not actually flooded until November 1931; 
and that the local authorities insisted on taxing these. properties 
until the project was in actual commercial operation. 

We recognize and appreciate the force of this argument. There is 
no question but that these taxes were actually paid, and no doubt 
it would have cost licensee considerable to have secured the cancela- 
tion of the taxes in question. Inasmuch as the taxes were paid to a 
public authority which asserted the right to collect them, we feel 
constrained to-approve so much of the taxes paid as are applicable 
to the period prior to March 1, 1932, as a proper expenditure in this 
case. 

The examiner also proposed for elimination the sum of $3,000 
paid by the licensee to the School District of Conestoga Township. 
The construction of the project required the presence of a large 
number of employees who became temporary residents of Conestoga 
Township. Many of the employees were married men who moved 
their families to the dam site. The record discloses that this resulted 
in an increased enrollment in the Conestoga Township school of 79 
pupils. These school children, being temporary residents of the 
school district, the School Board, under authority of the Pennsylvania 
School Code, attempted to collect from licensee tuition for these 
children amounting to $2,257.76 for the school year 1930-31, and 
$1,559.48 for the school year 1931-32. The licensee did not pay these 
amounts, but made a compromise payment of $1,500 for each of 
the school years in question. Copies of the bills rendered and of 
the correspondence between the school board and the licensee were 
incorporated in the record of this case. The Commission is of the 
opinion that the payments were justified and the same are hereby 
approved. 

As the Commission holds that the project was available for service 
on March 1, 1932, taxes during construction will be allowed to 
that date. The total amount of the taxes as of that date cannot be 
determined from the record. Therefore, except as to the payment 
of $3,000 to the Conestoga School District which is allowed and 
property taxes of $105 paid Conestoga Township which is disallowed, 
the entire amount of licensee’s claim for taxes is suspended until 
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the taxes applicable to the period prior to March 1, 1932, are 
determined in accordance with this opinion. 

Should it later appear that any taxes incurred and paid after 
March 1, 1932, are properly chargeable to construction, such taxes 
will be subsequently approved, but upon the present record the 
Commission is unable to determine whether any taxes should be 
allowed between March 1, 1932, and December 31, 1932. This 
question is reserved for later consideration. 


LEGAL EXPENSES DURING CONSTRUCTION 


Licensee’s claim includes as a part of the cost of construction 
$3,125, representing monthly accruals from July 1, 1932, to Decem- 
ber 31, 1932, covering retainer fees paid John Malone ($2,500), and 
Keech, Dennig, Carman, and Tucker (625). The examiner rec- 
ommended the elimination of this amount, it being the portion of 
the retainers for the period subsequent to the date set by the licensee 
when the project became available for service, but subject to revision 
if an earlier date is set by the Commission. 

The licensee urges that the Commission disregard any date that it 
might fix to be the one on which the project became available for 
service for the purpose of approving this item. Witnesses for licen- 
see testified that a great deal of the legal work pertaining to land 
damage suits having to do with construction remained unsettled even 
at the end of the year and further testified to the difficulty of making 
an allocation between construction and operation of such fees. Li- 
censee proposes to charge the entire retainers paid to both firms to 
December 31, 1932, in lieu of subsequent allowance for the cost of 
legal services chargeable to construction. Licensee states that if this 
proposal is accepted by the Commission, all subsequent legal services 
having to do with construction will be charged to operation. 

It is the purpose of this hearing to determine the cost of the 
project to December 31, 1932. Such legal fees having to do with 
construction as were incurred subsequent to the date fixed in this 
opinion, as the one upon which the project was available for serv- 
ice, should properly be included in the cost of the project to Decem- 
ber 31, 1932, but the Federal Water Power Act prohibits the Commis- 
sion including in such cost conjectural amounts in lieu of actual costs. 
The act directs the Commission to make a finding of the “actual legiti- 
mate original cost”, which precludes the Commission from entering 
into compromise agreements due to difficulty of allocating costs be- 
tween construction and operation. 

The record contains no information by which an apportionment 
of these fees can be made by the Commission after the project was 
available for service. For this reason the amount here in question 
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is disallowed, as well as an additional amount of $2,083.33, repre- 
senting the portion of these retainers paid from March 1 to July 1, 
1932. This additional amount makes a total disallowance for legal 
expenses during construction of $5,208.33, but inasmuch as a part 
of this sum is properly chargeable to construction, the right is 
reserved to the licensee to show at subsequent hearing by proper 
testimony what part of this sum should be charged to construction. 


REVENUE EARNED DURING CONSTRUCTION 


Licensee credited project cost with $322,989.65, which represents 
the net value of power generated from December 7, 1931, to June 
30, 1932, inclusive, made up as follows: 

(1) Gross receipts from sale of energy_--------------------- _.... $400, 350. 68 


(2) Operating expenses____---~- et bb hLE SALES Losbhtdise: 77, 361. 03 
(3) Net credit to construction 322, 989. 65 


The examiner suspended all the foregoing items until the Com- 
mission should determine the date the project became available for 
service. 

There is a slight difference between the report of the examiner as 
to the total kilowatt-hours generated and the- amount shown by 
licensee’s exhibit 20, but both agree as to the kilowatt-hours sold and 


the amount of gross and net revenue received therefor. The exam- 
iner’s report shows the gross kilowatt-hour generation without loss, 
while exhibit 20 shows the net kilowatt-hours sent out. 

Licensee generated and delivered to the Baltimore company and 
to other customers of the Holtwood company (exclusive of the power 
delivered to the Metropolitan Edison Co.) 150,880,600 kilowatt-hours, 
for which it received $388,980. This power was paid for on the basis 
of savings at the steam plant of the Holtwood company where the 
power would have been generated had licensee not furnished it. 

Col. John S. Doyle of the District Engineer’s Office, War Depart- 
ment, at Baltimore, Md., at the request of the Commission, checked 
the records of the Holtwood company to ascertain if the licensee 
had received a fair price for this power. He submitted, through 
the Division Office, a report dated June 7, 1933, which was by refer- 
ence incorporated in the record and also appeared as a witness at 
the hearing. In both his report and testimony he recommended 
the approval of the amount paid for this energy as fair and reason- 
able, and, upon this report and testimony, the same is approved. 

The licensee also generated and delivered to the Baltimore company 
and customers of the Holtwood company during this period 37,086,600 
kilowatt-hours which replaced power that would have been generated 
at the Holtwood hydroelectric plant, had the licensee not generated it. 
No saving at the steam plant of the Holtwood company was involved 
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in the generation of this power. Licensee contends that this energy 
constitutes a part of the total energy paid for by the Baltimore and 
Holtwood companies. With this we cannot agree. Exhibit 20 shows 
that the steam plant of the Holtwood company was relieved from the 
necessity of generating 150,880,600 kilowatt-hours and the amount 
paid licensee by the Baltimore and Holtwood companies represents 
only the saving in cost to the steam plant of the Holtwood company. 
Moreover, counsel for licensee state in their brief that the 37,086,600 
kilowatt-hours would have been generated by the Holtwood hydro- 
electric plant had it not been generated at the Safe Harbor plant. 

The Commission recognizes that this energy did not have the same 
value as the energy which took the place of steam generation, but 
its value was at least equivalent to the amount paid for energy during 
the same period by the Metropolitan Edison Co. and the Commission 
is of the opinion that the project cost should be credited with an 
additional amount equal to what the licensee would have received for 
this power had it been delivered to the Metropolitan Edison Co. As 
no power was delivered to the Metropolitan Edison Co. during the 
month of December 1931, project cost will be credited for this energy 
at the average rate (0.84 mills) paid by the Metropolitan Edison Co. 
as shown in exhibit 20. 

The remainder of the kilowatt-hours generated was sold to the 
Metropolitan Edison Co. as dump power for which licensee received 
$41,700.65. The prices received compare favorably with prices re- 
ceived for similar power subsequently sold to the Metropolitan Edison 
Co., as shown by licensee’s exhibit 8. There is no intercorporate 
affiliation between the licensee and the Metropolitan Edison Co. and 
the prices received may be accepted as the best that could be obtained 
from the parties dealing at arm’s length. 

The amount of net credit to construction set up in licensee’s claim 
is for power generated and sold prior to July 1, 1932. Restated as 
of March 1, 1932, in accordance with this decision the proper amount 
is as follows: 

(1) Value of power generated prior to Mar. 1, 1932 $144, 118, 82 


(2) Operating expenses__.___.-___~- pydlatardg hd <iepapnenien beat aipebesigllgcinaien tan 33, 177. 94 
(3) Net credit to construction : 110, 940. 88 


The amount of net credit shown in the foregoing table is approved. 


SALARIES OF GENERAL OFFICERS 


Licensee’s claim includes an amount of $53,749.95 representing 
salaries paid to the general officers of the licensee from January 1, 
1930, to June 30, 1932. This total is composed of $12,499.97 paid 
C. E. F. Clarke, president ; $20,000.05 paid J. A. Walls, vice president 
and chief engineer; $12,499.97 paid H. A. Wagner, vice president; 
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$6,249.98 paid Jas. L. Rintoul, treasurer; and $2,499.98 paid F. J. 
Allen, secretary. 

The evidence shows that these gentlemen were also officers of the 
Pennsylvania company and/or the Baltimore company and that 
they were paid salaries by these companies in addition to the salaries 
paid them by licensee. The evidence further shows the duties per- 
formed by them as officers of the licensee and some estimates of the 
time spent in the performance of these duties. 

An equitable portion of the pay of general officers and general 
office clerks, a substantial portion of whose time is devoted to con- 
struction work, may be charged as construction costs. 

The Commission finds no evidence of duplicate payments for the 
services rendered and considering the work done, the magnitude of 
the operations, and the responsibility, finds the salaries paid to be 
reasonable and allows that proportion of the amount claimed that 
pertains to the construction period as found by the Commission. The 
end of the construction period having been set by the Commission 
at March 1, 1932, and licensee’s claim being based upon salaries paid 
to June 30, 1932, a reduction of the amount claimed by the amount 
allocable to this 4 month period leaves $45,916.62 as the portion of 
these salaries which can now be allowed. Whether any portion of 
the salaries after March 1, 1932, should be charged to construction 


is left to a later hearing as there is nothing in this record upon 
which a determination of this question could be made. 


RENT FOR GENERAL OFFICES 


The licensee’s claim includes $69,267.66 representing rent paid to 
the Baltimore company for general office space in that company’s 
building—The Lexington Building, in Baltimore—from September 
21, 1929, to December 31, 1932. The affiliation existing between the 
licensee and the Baltimore company was assigned by the examiner 
as his reason for the suspension of this item. 

The evidence shows that $62,328.75 of this item represents rentals 
paid and $5,938.91 represents the cost of making alterations. The 
evidence also shows that upon a comparative square-foot rental basis, 
the rent charged licensee for these facilities is slightly lower than the 
rent charged other tenants by the Baltimore company for similar 
space in this building and lower than the rental charges in other 
comparable buildings in Baltimore. 

No further comment need be made here concerning the affiliation 
existing between the licensee and the Baltimore company and the 
absence of arm’s length bargaining between them, this matter hav- 
ing been fully discussed under the heading of Fees paid to Aldred 
cé&: Co. The authorities cited there show that the contract under which 
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this rental was paid may be disregarded by the Commission and the 
licensee required to show the cost to the Baltimore company for 
furnishing the licensee office spacé in the Lexington Building. The 
licensee’s evidence showing the reasonableness of the rent paid when 
compared with the rentals charged in other buildings can have no 
bearing upon the right of this Commission to make such an inquiry. 

However, there is a circumstancé present which takes this case out 
of the rule laid down in the cases referred to above. The evidence 
shows that the Baltimore company is a public service corporation 
under the jurisdiction of the Public Service Commission of Mary- 
land; that the Lexington Building is occupied, primarily, by this 
company for office purposes, and that such space as is not used by 
it is leased to other tenants; that the investment in this building is 
included by the Maryland Commission in the capital accounts of the 
Baltimore company subject to the Commission’s jurisdiction and the 
return thereon is included in the calculations of that company’s rates. 
Under these circumstances anything short of the fair rental charge 
for the space occupied by the licensee might prove to be an imposi- 
tion upon the rate payers of the Baltimore company and this Com- 
mission is not disposed to impose upon them. The evidence clearly 
establishes that the rent charged licensee for the space occupied by 
it in the Lexington Building was fair and reasonable, and allows 
that portion of the amount claimed which was paid during the 
construction as found by the Commission. 

Licensee’s claim being based upon June 30, 1932, as the end of the 
construction period, it will be necessary to make an adjustment of the 
claim to conform to the finding of the Commission in that regard. 
The basis used by licensee for apportioning this expense between 
construction and operation after June 30, 1932, is found to be satis- 
factory and will be used for making the apportionment after 
February 29, 1932. 





CONSTRUCTION EQUIPMENT AND MISCELLANEOUS SUPPLIES 


Licensee’s claim includes a credit to construction accounts of $281,- 
109.24 representing the appraised value of certain construction equip- 
ment and miscellaneous supplies. As construction work was not 
completed as of the date of the claimed cost statement, considerable 
construction equipment was still on hand and in use, while other 
equipment no longer needed had been sold or was in storage and held 
for sale. The amount suspended represents the salvage value placed 
on unsold construction equipment not in use on December 31, 1932. 
The value placed upon this equipment was checked by Mr. Nash of 
the Commission’s staff and Colonel Doyle, of the District Engineer’s 
office, War Department, Baltimore. Both Mr. Nash and Colone! 
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Doyle testified that the salvage value placed on the equipment was 
reasonable and recommended its acceptance. At the hearing, the 
chief accountant recommended that the item in question be trans- 
ferred to a suspense account within the project fixed capital accounts 
to be adjusted as and when the equipment is disposed of. Licensee 
agreed to this proposal. In the opinion of the Commission it repre- 
sents the most satisfactory method of handling this item and it is 
approved. The licensee will transfer this item into a suspense ac- 
count and will temporarily credit the cost of construction with this 
amount, subject, however, to proper adjustments, -as and when the 
equipment is sold. 


ADJUSTMENT OF PRELICENSE COST 


The prelicense cost was fixed by article 18 of the license as of 
August 31, 1929, at $646,800 “if and when and to the extent actually 
paid by licensee” for the lands, easements, flowage rights, and other 
property to be acquired as indicated in a statement of the estimated 
cost thereof, filed with the application for license. Since the issuance 
of the license the amount stated in article 18 thereof has been revised 
by the licensee due to certain changes in the project area, and licensee’s 
claim upon which the hearing in this case was held included prelicense 
cost of $618,862.71. The examiner states in his preliminary account- 


ing report that subsequent adjustments of the cost of prelicense non- 
project lands had been made by licensee after its statement of claimed 
cost had been prepared and filed. It will be necessary to make other 
adjustments in conformity with this opinion, and the licensee will 
be directed to do so. 


CONCLUSION 


The Commission finds the actual legitimate original cost of the 
project as of December 31, 1932, to be $24,606,824.82. Of the balance 
of $388,286.92, a credit of $179,299.73 is disallowed, and $567,586.65 
is subject to further consideration in accordance with the provisions 
of this opinion. Licensee will be required to submit within 60 days 
to the Commission, a statement of the monthly construction expendi. 
tures, and a statement of the appropriate taxes, both adjusted in con- 
formity with this opinion, in order that a determination of the proper 

‘amount may be made. 

An order will issue directing the result as herein found to be 
properly entered upon the books of licensee as fixed capital accounts 
and that the accounts shall be kept consistently therewith hereafter. 


Bastit MAN ty. 
Ciaupe L. Draper. 
Hersert J. Drane. 
Crypve L. Seavey. 
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Findings and order determining cost 





























Safe Harbor Water Power Corporation 


(Project No. 1025) 





The Commission having before it, among other matters of record: 
(1) Statement filed by licensee on March 29, 1933, claiming cost of 
the original project in the total amount of $25,040,001.28, as of 
December 31, 1932; 

(2) Preliminary aceounting report on said original project pre- 
pared by R. M. Lindsay, dated December 1, 1933; 

(3) The protest of the licensee to the Lindsay report filed April 
11, 1934; 

(4) The transcript of hearing held before Commissioner Drane on 
May 8, 9, and 10, 1934, together with the exhibits admitted at said 
hearing ; 

(5) Briefs by counsel for the respective parties; and 

(6) Transcript of hearing held before Commissioner Drane on May 
29, 1935, together with exhibits admitted at said hearing; 

And the Commission being fully advised in the premises: 

Now, therefore, upon full consideration of all of said evidence 
and matters of record before it, and for the reasons set forth in the 
accompanying opinion, entered and filed on the date hereof, setting 
forth its findings of fact and conclusions thereon, which said opinion 
is hereby referred to and made a part hereof, the Commission hereby 
finds and determines: 

(1) That the actual legitimate original cost of construction of the 
project, as of December 31, 1932, so far as it is now finally determin- 
able, was $24,606,824.82. The claimed cost, as adjusted by licensee 
after filing, was $24,995,111.74. Of this claim the Commission dis- 
allowed items of cost aggregating $32,749.04. In addition claimed 
cost items amounting to $567,586.65 are reserved for further hearing, 
inasmuch as these items were not adequately supported by evidence 
of the actual cost of the services rendered. 

The determination of the actual legitimate original cost of the 
project is also affected by the fact that the Commission found that 
February 29, 1932, was the date upon which construction was com- 
pleted and the project ready for service, instead of July 1, 1932, as 
claimed by the licensee. This has the effect of reducing the net 
amount to be credited against cost of construction on account of 
power sold during the construction period from $322,989.65 to 
$110,940.88. 

Taking all these items into consideration, there is a resulting net 
difference of $388,286.92 between the licensee’s adjusted claim and the 
Commission’s present determination. 

1693—40——19 
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(2) That as to the original project, February 29, 1932, is the date 
upon which said original project was available for service and the 
date upon which construction shall be deemed to have been completed 
as set forth more fully in the accompanying opinion ; 

(3) That an interest rate of 6 percent per annum is not an unrea- 
sonable rate of interest, and that simple interest computed at this 
rate on licensee’s own funds used temporarily during the construction 
period results in a fair interest allowance as follows: 

(a) On the monthly construction expenditures during the const ruc- 
tion period on licensee’s own funds secured through the sale of its 
stock for the period beginning with the date upon which the proceeds 
from the sale of its bond issues were exhausted up to and including 
February 29, 1932; 

(4) That the final amount allowable as interest during construc- 
tion and taxes during construction is reserved pending the submission 
by the licensee of a schedule of the monthly construction expendi- 
tures and a statement of taxes during construction, adjusted in 
conformity with the Commission’s opinion. 

(5) That the Commission further finds and determines: 

That the actual legitimate original cost of said project, subject to 
the reservations in paragraph 6 hereof, is as shown in the column 
headed “Amounts allowed” in the following table: 
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(6) That the foregoing is without prejudice as to items disallowed, 
subject to further consideration by the Commission in accordance 
with the provisions of its opinion; 

(7) Subject to the provisions of paragraph (6) above, the amounts 
shown in the foregoing table under the caption “Amounts disallowed” 
do not represent proper and reasonable costs of construction and are 
hereby disallowed, as indicated in the opinion. 

Wherefore, pursuant to such findings and determination, the Com- 
mission hereby orders: 

(a) That the licensee submit a schedule of monthly construction 
expenditures, together with a statement of taxes during construction, 
adjusted in conformity with the Commission’s opinion, within 60 
days; 

(6) That the licensee establish and maintain control ledger sheets 
or accounts with reference to said project, showing a total debit 
balance in its fixed capital accounts, beginning with an entry of 
$24,606,824.82, as the actual legitimate original cost of said project as 
of December 31, 1932; 

(c) That said licensee establish and maintain subsidiary ledger 
sheets and accounts and records, showing and substantiating all rec- 
ords in such control accounts, and classifying the total or fixed capital 
in appropriate detail and in accordance with the Commission’s rules 
and regulations; 

(d) That licensee comply with this order within 90 days of its 
service. 
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IN THE MATTER OF 


CLARION RIVER POWER COMPANY 


Determination of Actual Legitimate Original Cost of Project No. 309, 


Pennsylvania, as of December 31, 1935 
EP-309 
(Decided June 29, 1935) 


Syllabus 


. The licensee’s claim, based upon the proposition that since it con- 


tracted for a completely constructed project with certain of its 
affiliates and issued securities to its affiliates in part payment 
thereof, plus certain cash borrowed, the par value of the securi- 
ties, plus the cash borrowed, should be allowed as the actual 
legitimate original cost of the project, is devoid of real merit. 


. Licensee’s claim that the difference between the money value of 


the securities at the time of issuance and their par value should 
be treated as discount finds no support in law, in view of the 
stipulation of record that the licensee and the construction com- 
pany were under the same common control and ownership. 


. Neither the licensee nor the construction company could or did 


exercise any independent judgment in making arrangements for 
financing or for the construction of the project; both were com- 
pletely dominated and controlled by the parent company, and 
the obtaining of emoluments under such conditions is not per- 
mitted by law. 


. Neither the par value of the securities as set up in licensee’s claim, 


nor the money value of such securities as of the date of issuance, 
constitute a proper basis for determining the actual legitimate 
original cost of a project under license, and the Commission 
must look to the actual expenditures made by the licensee and its 
affiliated corporations as the legal guide by which to deter- 
mine such costs. 


. Even though the securities were issued in good faith and were 


not intended as a device to evade the law, the Commission may 
still make inquiry of the transaction between the licensee and 
its affiliates where there is an identity of interest, and under such 
circumstances the test of the reasonableness of the consideration 
paid is the cost to the licensee and its affiliates incurred in the 
construction of the project. 


. A failure on the part of licensee to secure from its affiliated cor- 


porations records of actual expenditures on the project and the 
necessary data to support such expenditures does not relieve 
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the licensee of responsibility of sustaining the burden of proof 
under the terms of the license and the Federal Water Power 
Act, both of which place such a duty upon the licensee. 


. The terms of the contract, whereby an affiliate constructs and turns 


over to the licensee a completed project in commercial operation, 
does not preclude the Commission from finding the date upon 
which a plant becomes available for service for the purpose of 
terminating interest charges during construction. 


. Two and one-half years prior to the beginning of actual construc- 


tion represents a period reasonably necessary for the preliminary 
work absolutely essential in the construction of the project, 
and such a period is allowed. 


. The construction period “within the meaning of the Federal Water 


Power Act” extends from January 1, 1920, to October 1, 1924, as 
the project was available for service on the latter date and does 
not extend to the date agreed upon in the contract between the 
licensee and its affiliate—namely, January 1, 1925. 

Where a licensee makes preliminary expenses with a view to the 
development of three distinct projects, only that portion of such 
expenditures as may be applicable to the instant project may be 
included as a part of the cost thereof, and the balance must be 
carried in a suspense account in accordance with the provisions 
of the system of accounts. 

The appraised value of nonproject lands is the best evidence of 
their value, and such appraised value is the proper amount to be 
deducted from the claimed cost of the project lands. 


. Expenditures for a social function, celebrating the completion of the 


construction of the project, do not constitute a part of the actual 
legitimate cost of construction of the project. 

The measure of a licensee’s liability for property of a water com- 
pany destroyed, or made useless, by the construction of the 
project, is the cost of replacing the destroyed property. 

The proper accounting pertaining to construction equipment on 
hand at the termination of construction may be accomplished by 
transferring to the general construction equipment—account No. 
389, the original cost of the equipment on hand, and crediting 
the project cost with a like amount. 


. Where first mortgage 5 year 6 percent gold bonds have been sold 


and the proceeds clearly shown to have been used for meeting 
construction expenses, an equitable proportion of the interest 
and discount thereon, together with certain other expenses of 
record, are chargeable to the project cost as interest during 
construction. 

Where convertible income bonds are convertible par for par into 
8 percent preferred stock at the option of the holder at any 
time after completion of the project, it is obvious that such bonds 
cannot be treated as “interest-bearing debt” and accounted for 
under the rule relating to interest, discount, and expenses, there 
being no conclusive evidence of record of when, to whom, and 
what amount, or at what price such bonds were sold, and under 
such circumstances the Commission will treat the proceeds of 

such bonds as licensee’s own funds and allow reasonable charges 

for interest thereon during the construction period. 
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17. Where the record discloses that at the time the financing was 
done for the construction of a project it cost approximately 
7 percent to raise money, and assuming that the owners of the 
property might be expected to provide the necessary funds be- 
yond the amount raised from the sale of the bonds, interest 
should be allowed on such funds at the rate of 7 percent. 


Garrett P. Brownback and C. Edward Paxson for licensee. 


Dozier A. DeVane, John R. Curry and J. R. Greenwood for the 
Commission. 


Draper, COMMISSIONER ! 


STATEMENT OF THE CASE 


This case involves the determination of the actual legitimate 
original cost of a hydroelectric project designated on the records 
of the Commission as project No. 309, Pennsylvania, including the 
determination of the actual reasonable cost of water rights, rights-of- 
way, lands or interests in lands properly appertaining thereto, at the 
time of acquisition thereof by the licensee (the Clarion River Power 
Co.) as of December 31, 1925. 

The instant case is in some respects unusual in that licensee claimed 
as actual cost the par value of securities issued to affiliated corpora- 
tions as representing the actual cost of construction of the licensed 
project ; and in that such claimed cost includes expenditures on two 
other projects on the same river owned by the licensee, but not 
covered by the present license and, therefore, obviously beyond the 
pale of the present determination. 

A license was issued October 13, 1922, to the Clarion River Power 
Co., a Pennsylvania corporation, for a power development in the 
Clarion River in Pennsylvania, and the project was constructed under 
the authority contained therein in accordance with the plans and spec- 
ifications therein mentioned and made a part thereof, consisting of 
a dam, a power house, appurtenant equipment therein, and other 
project works fully described in said license. Under the terms of 
the license the construction was to be commenced June 1, 1923, and 
completed by September 1, 1927. The project was completed well 
within the time limit. 

In conformity with the requirements of the Federal Water Power 
Act (41 Stat. 1063; U. S. C. Title 16, see. 791-823) and with the 
terms of the license, there was filed with the Commission on April 11, 
1930, an initial statement of the cost of the project as of December 
31, 1925. The total cost claimed therein is $11,032,816.57, being the 
par value of securities issued, plus amounts due affiliates on open 
account. The cost statement so filed showed that the major part of 
the amount claimed had not been distributed to specific accounts. 
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Subsequent to the date upon which the aforesaid cost statement 
was filed, Commission Examiner Harold L. Tomlin audited all of 
the available books and records of the licensee, consisting of two 
small books containing only such control accounts as related to a 
$1,200,000 cash fund (established and used primarily to pay interest 
during construction on securities issued) and the issuance of the 
securities; the cost records of C. B. Hawley & Co., the engineering 
and construction agency which constructed the project works, under 
the General Construction Corporation’s contract, as agent for said 
corporation. 

Following the above audit, the accounting division of the Com- 
mission prepared a preliminary accounting report on the actual le- 
gitimate investment in the project as of December 31, 1925, recom- 
mending suspension and elimination of items amounting to $6,387,- 
731.57, and acceptance, subject to certain adjustments, of items in 
the sum of $4,645,085 as proper project charges. Copy of this report 
was served on the licensee about August 21, 1930, together with a 
notice that in case licensee failed to file a protest to the report the 
same would be presented to the Commission for such action as might 
be just and proper, but that in case licensee so desired, a protest 
might be filed, combined with a petition for hearing. 

On September 19, 1930, licensee filed with the Commission a pro- 
test against the approval of the preliminary accounting report inso- 
far as it recommended the elimination of any items claimed by it, 
‘The protest was based on the ground that the items claimed were 
reasonable and legitimate; and on the further ground that the Com- 
mission was without authority to make any adjudication or order 
with reference to the cost of the project or to require licensee to omit 
from its capital accounts any item of cost claimed by it, and that 
the preliminary accounting report was without authority of law. 
Licensee made no request for hearing. 

On October 2, 1930, the Commission gave notice that the matter 
was set for hearing before the Commission or a representative there- 
of at Washington, D. C., on November 5, 19380. 

Licensee thereupon brought suit in October 1930, in the Supreme 
Court of the District of Columbia, against the then members of the 
Federal Power Commission to restrain them from conducting in their 
official capacity a hearing to ascertain the original cost and net in- 
vestment of licensee in the project, also moving for a temporary in- 
junction to restrain the holding of the hearing pending the suit. The 
defendants filed a motion to dismiss the bill of complaint and upon 
the hearing of that motion the court held that “the bill does not 
state a cause of action”, denied the motion for a temporary injunc- 
tion, and granted the defendants’ motion to dismiss. 
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An appeal was taken by the plaintiff to the Court of Appeals of the 
District of Columbia. The case was argued on May 4, 1932, and a 
decision rendered May 31, 1932, affirming the decree of the lower 
court. Clarion River Power Co. v. Smith, 59 F. (2d) 861. 

The court concluded that “if the Commission is intelligently to 
exercise such extensive regulatory and supervisory powers, the au- 
thority to determine the net investment of any project is absolutely 
necessary. Such a determination is purely administrative in char- 
acter, and is not to be confused with the judicial determination which 
takes place for other purposes at the end of the license period.” 

On August 27, 1932, the Clarion River Power Co. petitioned the 
Supreme Court of the United States for writ of certiorari but the 
said petition was denied by the said Court on October 17, 1932 (287, 
U. S. 639). 

The case was again set for hearing on May 15, 1934, at which time 
the licensee’s counsel by witnesses presented evidence in support of 
its claimed cost, and counsel for the Commission also presented evi- 
dence through accounting and engineering witnesses. The said hear- 
ing was concluded, following various recesses, on September 5, 1934, 
and subsequent thereto briefs have been filed by licensee and by counsel 
for the Commission. 


HISTORY OF THE PROJECT 


As early as the year 1902, engineers began considering the hydro- 
electric possibilities of the Clarion River under the direction of two 
different groups of interested parties. In January 1911 the inter- 
ests of the two parties were acquired by one J. R. Paull, who in turn, 
together with associates, about 1 year later formed the Clarion River 
Power Co. through the merger and consolidation of 13 township 
companies, all incorporated as required by statute under the laws of 
the Commonwealth of Pennsylvania, each with an authorized capital 
stock of 50 shares of the par value of $100 per share, a total author- 
ized capital of $65,000. Of this amount, Mr. Paull held all but 2 
shares in each of the 13 township companies. 

The authorized capital stock of the Clarion River Power Co. at 
the time of its organization was $65,000, divided into 650 shares. The 
entire authorized amount was exchanged share for share for the 
stock of the 13 township companies, and under this arrangement 
Mr. Paull received 624 shares and his two associates received 13 
shares each. 

Thus Mr. Paull controlled the Clarion River Power Co. from the 
time of its incorporation until February 25, 1922, at which time he 
transferred 33114 shares of the common stock (51 percent of the 
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total authorized and outstanding) to H. D. Walbridge & Co., Inc., 
a Delaware corporation. 

The transfer of control was made in consideration of the Wal- 
bridge company agreeing to finance the project and was the out- 
growth of an agreement entered into between the parties on Decem- 
ber 20, 1919, which had, however, under its terms expired. This 
agreement provided that regardless of the total amount of common 
share capital to be finally issued, it was understood that the total 
authorized common stock should be divided into two parts, and 49 
percent delivered to J. R. Paull and 51 percent to H. D. Walbridge 
& Co. Sufficient shares of stock owned by Paull, however, were 
transferred to H. D. Walbridge & Co. so as to give that company 51 
percent of the total authorized and outstanding stock. 

Two days prior to the transfer of control from Paull to Walbridge 
& Co., the Clarion River Power Co., through its board of directors, 
voted and directed its officers to issue to Mr. Paull $386,000 par 
value of participating preferred stock in full settlement of his claim 
against the company for advances made in its behalf from the date 
of organization to the date the stock was issued. 

Before accepting this stock in payment of his claim against the 
Clarion River Power Co., Paull required H. D. Walbridge & Co. to 
enter into an agreement with him to purchase the same from him 
at par and the stock was so purchased, although worth much less 
on the market at the time. 

H. D. Walbridge & Co. controlled a number of other corporations 
which had some part in the construction of the project, but it is not 
necessary at this time to go into the ramifications of the intercorpo- 
rate relationship of these various corporations, as counsel stipulated 
at the opening of the hearing that: 

(a) H. D. Walbridge & Co., Inc., during the time the project was 
constructed, controlled General Construction Corporation ; 

(6) H. D. Walbridge & Co., Inc., controlled County Realty Co.; 

(c) On February 25, 1922, H. D. Walbridge & Co., Inc., acquired 
control of the voting stock of the Clarion River Power Co., 51 per- 
cent ; 

(qd) H. D. Walbridge & Co., Inc., controlled a majority of the 
voting stock of Penn Public Service Corporation ; 

(e) In April 1925, Pennsylvania Electric Corporation acquired 
control of the Clarion River Power Co.; and 

(f) H. D. Walbridge & Co., Inc., controlled the majority of the 
voting stock of Pennsylvania Electric Corporation. 

The part performed in the development of the project by each of 
these affiliates of H. D. Walbridge & Co. will be shown when the 
subject matter involving each is considered. 
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BASIS OF LICENSEE’S CLAIM 


The licensee did not construct the project with its own forces, but 
all arrangements for its financing and construction were made by 
H. D. Walbridge & Co. 

On June 16, 1922, the licensee entered into a contract with H. D. 
Walbridge & Co., Inc., which provided inter alia that the latter com- 
pany would (1) find a purchaser for the electrical output of the 
project, and (2) procure a responsible contractor to construct the 
project and accept in full payment therefor securities of the Clarion 
River Power Co. The consideration expressed in this contract for 
these and other services to be rendered by H. D. Walbridge & Co. 
was $300,000 par value, 8 percent cumulative income gold bonds and 
$3,114,000 par value of participating preferred stock. 

Pursuant to this contract, H. D. Walbridge & Co. caused the 
General Construction Corporation to enter into a contract with 
licensee dated June 21, 1922, to construct and turn over to it (the 
licensee) a completed plant in commercial operation. Under the 
terms of this contract the General Construction Corporation obli- 
gated itself to 


provide all labor and materials, and perform all the work necessary, to con- 
struct the Piney development and place the same in commercial operation in 
accordance with the intent and scope of the general plan for said development 
prepared under the direction of and furnished by H. D. Walbridge & Co.; pre- 
pare and furnish all detail plans and specifications, including construction and 
equipment sketches, which may be requisite in and about the construction of 
said development, such detail plans and sketches to be subject to the approval 
of the consulting engineer (H. D. Walbridge & Co.) in every instance: purchase 
and pay for all lands, reservoir areas, flowing rights and property damage 
necessary or incident to said development, and do everything required by said 
general plan and the contract, so as to construct the development and place 
the same in commercial operation on or before June 7, 1924. 

In full payment to the construction company for the services and 
for the labor and materials and work to be furnished and done by 
it, the Clarion River Power Co. agreed to issue to the said con- 
struction company $6,000,000 par value of securities of the Clarion 
company as follows: $2,700,000 par value of first mortgage twenty- 
five year 614 percent gold bonds; and $3,300,000 par value of con- 
vertible 8 percent cumulative income gold bonds, with certain 
conversion rights which need not be considered here. 

Shortly after the work under the above-mentioned contract was 
commenced, it was deemed necessary to make certain changes in the 
plans and specifications so as to provide for additional dam height, 
greater pondage, extra circuits, larger generators, etc. To meet the 
above-recited changed plans, a supplemental agreement. dated Jan- 
uary 10, 1923, was entered into between the same parties providing 
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for the additional work at a cost of $1,375,000 to the Clarion River 
Power Co. 

There were also special conditions in the two contracts which 
specified that the total considerations could be increased so as to 
absorb any excess cost to the contractor incident to certain con- 
tingencies and under these provisions $230,401.45 additional was ex- 
pended, making the total payment to the General Construction 
Corporation based on securities at par and cash of $7,605,401.45. 

However, the General Construction Corporation did not construct 
the project with its own forces, but it was constructed by C. B. 
Hawley & Co. as agent for the said construction corporation at a 
claimed cost to the Hawley Co. of $4,420,907.55; nor did the General 
Construction Corporation purchase the lands, reservoir areas, flowage 
rights, or defray property damages, as these latter functions were 
performed by County Realty Co., a corporation also controlled by 
H. D. Walbridge & Co., Inc. 


LICENSEE’S STATEMENT OF CLAIMED COST 


The licensee’s claim of $11,032,816.57 is based on the par value 
of the securities issued for the purposes above enumerated plus the 
money due affiliates on open account. Licensee’s analysis of its claim, 
as it appears in its cost statement, is as follows: 


To J. R. Paull: 
In cash $6, 500. 00 
In common stock 58, 500. 00 
In participating preferred stock 386, 000. 00 


: : - $451, 000. 00 
To General Construction Corporation: 


In first mortgage bonds__-_----------~~- _... 2, 700, 000. 00 
a mn i i ceases taieiasege 2, 347, 000. 00 
In participating preferred stock 953, 000. 00 
In open account (cash) 1, 605, 401. 45 


: - 7,605, 401. 45 
To H. D. Walbridge & Co., Inc.: 
Reh FOUN TN itis ctitih cnt ndgctscoigpapncialinnies 300, 000. 00 
In participating preferred stock 3, 114, 000. 00 
—_—_—_———-_ 8, 414, 000. 00 


11, 470, 401. 45 
Cash received from H. D. Walbridge & Co., Inc__- 1, 200, 000. 00 
Of which there was paid out by the Clarion River 
PI GG si os cnscnnesinecth neeemtebinen nese 870, 243. 36 


Leaving cash unexpended 329, 756. 64 
Salvage value of construction equipment on hand- 28, 951. 61 
Receipts for power produced during construction 


78, 876. 63 
437, 584. 88 


OE 06 TIE Bs ii ai icin hese iene encdatbent $11, 082, 816. 57 
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POSITION OF LICENSEE 





It is the contention of licensee that since it did not build the 
project but instead contracted for a completely constructed project 
under the terms of which its securities were accepted in part pay- 
ment thereof, the par value of the securities should be allowed as 
actual legitimate cost of the project. Stated another way, the li- 
censee’s position is that the actual legitimate cost of the project is 
the par value of the securities issued, augmented by certain cash 
borrowed, for the reason that these amounts represent the cost to the 
licensee of a completed plant constructed under legal contracts en- 
tered into by it. Licensee points out that it was organized under 
the laws of the Commonwealth of Pennsylvania and is subject to 
the provisions of the Constitution of that State, Article XVI, section 7, 
of which provides: 

No corporation shall issue stocks or bonds except for money, labor done, or 
money or property actually received; and all fictitious increase of stock or 
indebtedness shall be void. 

The licensee in claiming the par value of the securities issued in 
consideration of the completed project asks the Commission to place 
a broader interpretation upon this clause of the Pennsylvania con- 
stitution than is justified under the decisions of the courts. In pass- 
ing upon a clause in the Arkansas constitution identical with that 
of Pennsylvania, the Supreme Court of the United States in Mem- 
phis and Little Rock R. vy. Dow, 120 U. S. 287, (1886), where a similar 
question was the issue, said: 

We do not concur in this view of the case. * * * It does not, we think, 
rest upon a sound interpretation of the state constitution. * * * It is not 
clear from the words used, that the framers of that instrument intended to 
restrict private corporations—at least when acting with the approval of their 
stockholders—in the exchange of their stock for money, property, or labor, 
upon such terms as they deem proper; provided, always, the transaction is a 
real one, based upon a present consideration, and having reference to legitimate 
corporate purposes, and is not a mere device to evade the law and accomplish 
that which is forbidden. 

This interpretation placed upon the Arkansas constitution identical 
with that of Pennsylvania has been consistently followed by the 
Federal courts in many other cases. See Northern Trust Co., v. 
Columbia Straw-Paper Co., 75 Fed. 936; Dickerman vy. Northern 
Trust Co., 176 U. S. 181 (1900); Enright v. Heckscher, 240 Fed. 863 
(1917) ; Calivada Colonization Co. v. Hays, 119 Fed. 202 (1902); 
In re Manufacturer’s Bow & Lumber Co., 251 Fed. 957 (1918). Also 
Park v. Compton, 55 F. (2d) 80, 81 (1932); Garrison Co. v. Commis- 
sioner of Internal Revenue, 55 F, (2d) 589, 590 (1982). Moreover, 
the same interpretation has been placed upon the Pennsylvania con- 
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stitution. New Castle Northern Railway Co. v. Simpson, 21 Fed. 533 
(1884) ; In re Wyoming Valley Ice Co., 153 Fed. 787 (1907) ; Wiegand 
v. Albert Lewis Lumber & Manufacturing Co., 158 Fed. 608 (1908) ; 
Tepel v. Coleman et al., 229 Fed. 300. 

It has been said heretofore that this Commission is required to 
follow “insofar as applicable” the “classification of investment in 
road and equipment of steam roads”, issue of 1914, of the Interstate 
Commerce Commission. That Commission in interpreting its classi- 
fication has adhered to the same rule laid down by the courts in the 
cases above cited. In San Pedro, L. A. & 8. L. R. Co., 75 1. C. C., 463, 
468, the Commission said: 

We are unable to accept the carrier’s contention that the issuance and 


distribution of the capital stock is to be regarded as a payment of a sum 
equal to the par value thereof for property acquired by the carrier. 


The contention of licensee is so devoid of real merit that this dis- 
cussion need not be prolonged. 

At the hearing licensee’s counsel, although not abandoning the 
original claim that the par value of the securities plus the cash 
expenditures represent the proper amount to be allowed as the actual 
legitimate original cost of the project, also claimed that at least the 
money value of the securities on the date of issuance must be ascer- 
tained and allowed. This alternative position would in effect treat 
the difference between the money value of the securities on the date 
of their issuance and the par value as discount. In support of this 
alternative position, licensee’s counsel relies upon the provisions of 
account 394 and particularly upon note A of that account which 
reads as follows: 

Nore. A.—If any securities issued or assumed by the licensee are sold 
or exchanged by or for the licensee for a consideration the actual money value 
of which at the time of such sale or exchange is less than the value of the 
securities at par and the accrued interest thereon, if any, the difference between 
the money value of the consideration received and the par value of the securi- 
ties, plus the accrued interest, shall be deemed discount, and in no case (except 
as provided in the third paragraph of this account) shall discount be included 
as part of the cost of anything charged in any fixed capital or investment 
account prescribed in this classification. 


Included in the general instructions accompanying the fixed capi- 
tal accounts prescribed by the Commission, section 4, page 34, System 
of Accounts, is also a provision as follows: 


When the consideration given for the purchase or improvement of property, 
the cost of which is chargeable to these accounts, is other than money, the 
money value of the consideration at the time of the transaction shall be 
charged to these accounts and the actual consideration shall be described in 
the record in sufficient detail to identify it. The licensee shall be prepared to 
furnish the commission, upon demand, the particulars of its determination of 
the actual cash value of the consideration if other than money. 
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The question for the Commission’s determination, therefore, is 
whether this case falls within these provisions of the Commission’s 
System of Accounts. 

The Commission is required by section 4 (a) of the Federal Water 
Power Act to determine the “actual legitimate original cost” of the 
Piney project. Had the licensee constructed the project, no one 
would contend that it could charge as a part of the cost any profit to 
itself. It is stipulated on the record that H. D. Walbridge & Co., 
Inc., controlled the licensee and the General Construction Corpora- 
tion, the three parties involved in the securities transactions, which 
for all intents and purposes of this case makes the three corporations 
one and the same. 

A survey of the cases reveals that the courts have consistently dis- 
regarded corporate entity, where control by stock ownership has 
been exercised: (1) To evade an existing legal obligation; (2) to 
circumvent a statute; (3) to perpetrate a fraud; or (4) to use such 
control as a mere tool or business conduit. Chicago M. & St. P. Ry. 
Co. v. Minneapolis Civic & Commerce Ass’n., 247 U. 8. 490; United 
Fuel Gas Co. v. Railroad Commission, 278 U. 8. 300; United States 
v. Lehigh Valley R. Co., 220 U. 8. 257; Buiek Motor Co. v. City 
of Milwaukee, 43 F. (2d) 385; Palmolive Co. v. Conway, 43 F. (2d) 
226: Ohio Mining Co. v. Public Utilities Commission, 140 N. E. 143. 

The Minneapolis Civic Association case, supra, involved the use 
of the subsidiary corporation to hold property in order that two rail- 
road companies jointly owning its stock could collect an extra charge 
from the public for rendering by indirection a service which as com- 
mon carriers they were legally required to render without such 
charge. Disregarding the corporate fiction and disallowing the extra 
charge, the Court said: 


In such a case the courts will not permit themselves to be blinded or de- 
ceived by mere forms of law but regardless of fictions will deal with the sub- 
stance of the transaction involved as if the corporate agency did not exist 
and as the justice of the case may require. 


The United Gas Company case, supra, volved an attempt by the 
parent company to maintain a large operating expense for the pur- 
poses of rate making by contracting to sell gasoline, a byproduct 
from its gas wells, to a subsidiary at a greatly reduced figure. Re- 
garding this as an attempted fraud on the consumers of gas, the 
Court said : 





We need not labor the point that a public service corporation may not make 
its rate confiscatory by reducing its net éarnings through the device of a 
contract unduly favoring a subsidiary or corporation owned by its own stock- 
holders. Chicago Grand Trunk Ry. Co. v. Wellman, 143 U. S. 339, 345. 





The cases, while differing to some extent as to the question of 
ownership, control, and dominance of one corporation by the other 
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and also as to the nature of the service for which the corporation 
was used as an instrument of circumvention, nevertheless may be 
said to be generally analogous and the authorities cited indicate the 
willingness of the courts to disregard the separate corporate entity 
of parent and subsidiary corporations where such identity did not in 
fact exist when its maintenance would permit evasions of the exist- 
ing law. 

The record clearly shows that neither the licensee nor the construc- 
tion company could or did exercise any independent judgment in 
making arrangements for financing or construction of the project; 
that H. D. Dalbridge Co., Inc. completely dominated and con- 
trolled the situation to the extent that the General Construction Cor- 
poration was an instrument used for the purpose of obtaining emolu- 
ments not permitted by law. 

The Commission under similar circumstances held in the Alabama 
Power Co. case, ante, p. 25, that it must of necessity disregard separate 
corporate entities and hold that cost to the licensee can be no more 
than cost to its affiliates. In that opinion the Commission said: 

There is no question that, if licensee had itself constructed this project, it 
could have claimed no profit upon its cost as a part of its fixed capital strue- 
ture. Upon the facts before us, we can not view the Dixie Co. otherwise than 
as in substance a department of licensee’s own business, maintained during 
the construction of this and other of its public-utility projects with a view to 
obtaining emoluments and profits not otherwise allowable under the law. In 
such case we are entitled, with respect to this question, to disregard their sep- 
arate corporate identity and treat them as one. Ohio Mining Co. v. Public 
Utilities Commission, 140 N. E. 143; Palmolive Co. vy, Conway, 43 F. (2d) 226; 
United Fuel Gas Co. v. Railroad Commission, 278 U. 8. 300. 

The license under which this project was constructed is a public 
contract and the public is vitally interested in its strict enforcement. 
The licensee has contracted to build a_ specified project and has 
agreed that such project shall be subject to recapture by the Federal 
Government at a future date upon the payment of the “net invest- 
ment” therein. “Net investment” is based upon “the actual legiti- 
mate original cost.” Within the clear intent of the act and the 
license the licensee cannot augment its “original cost” by an unwar- 
ranted payment of a profit to its subsidiary, parent company, or an 
affiliate. 

Neither the par value of the securities as set up in licensee’s claim 
nor the money value of such securities constitutes a proper basis for 
determining the actual legitimate original cost of this project, and 
the Commission must look to the actual expenditures made by licensee 
and its affiliated corporations as the only proper legal guide from 
which to determine such cost. 
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The Commission is here concerned with the question of accepting 
as a matter of law the par value of the securities issued as represent- 
ing the cost of the construction of the project. 

In valuation cases the courts have consistently rejected the capi- 
talization—stocks and bonds—in determining whether the value of. 
the property has been properly determined. Monroe Gaslight & 
Fuel Co. v. Michigan Public Utilities Commission, 292 Fed. 139; 
Minnesota Rate Cases, 230 U. S. 852; Knowville v. Knoxville Water 
Co., 212 U.S. 1. 

In the last cited case of Knowville v. Knowville Water Co., the city 
of Knoxville appealed from a decree enjoining the enforcement of a 
municipal ordinance fixing maximum water rates. The valuation of 
the property of the utility and the depreciation thereon were, inter 
alia, issues before the court for its determination. With reference to 
the value of the property, counsel for the company urged that the 
capitalization of the company should have some influence upon the 
value of the property. In replying to this point, the Court said: 


* * * It is sufficient answer to this contention that the capitalization is 


shown to be considerably in excess of any valuation testified to by any witness, 
or which can be arrived at by any process of reasoning. The cause of the 
large variation between the real value of the property and the capitalization 
in bonds and preferred and common stock is apparent from the testimony. 
All, or substantially all, the preferred and common stock was issued to cuon- 
tractors for the construction of the plant, and the nominal amount of the stock 
issued was greatly in excess of the true value of the property furnished by the 
contracts. A single instance taken from the testimony will illustrate this. At 
the very start of the enterprise a contract was entered into for the construction 
of a part of the plant, which was of a value slightly, if at all, exceeding $125,000. 
The price paid the contractor was $125,000 in bonds and $200,000 in common 
stock. Other contracts for construction showed a like disproportion between 
value furnished and nominal capitalization received for that value. It perhaps 
is unnecessary to say that such contracts were made by the company with persons 
who, at the time, by stock ownership, controlled its action. Bonds and preferred 
and common stock issued under such conditions afford neither measure of, nor 
guide to, the value of the property. 


The record in this case shows that the General Construction Corpo- 
ration, the licensee, and the Penn Public Service Corporation were 
under the common control of H. D. Walbridge & Co., Inc. As a 
matter of law, this places the licensee in a wholly untenable position, 
in contending for the par value of the securities issued as representing 
the actual legitimate cost of the project. The fact that the licensee 
was controlled by H. D. Walbridge & Co., Inc., and transferred cer- 
tain securities to that company, and, in addition, transferred certain 
other securities to the General Construction Corporation, which was 


under the same common control, automatically raises the question of 
the identity of interest of the parties. 
1693—40——20 
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Even though the securities were issued in good faith and were not 
intended as a device to evade the law, this Commission may still make 
inquiry into transactions between a licensee and its affiliates where 
there is an identity of interests. In making such an inquiry, the 
‘test of the reasonableness of the consideration paid is not the par value 
of the securities, nor is it the market value of the property exchanged 
for those securities. It is the cost to the licensee and its affiliates 
incurred in the construction of the project. Smith v. Illinois Bell 
Telephone Co., 282 U. S. 1383 (1930); Western Distributing Co. v. 
Public Service Commission of Kansas, 285 U.S. 119 (1932). 

Indeed, this Commission itself has held that the par value of stock 
issued by a corporation, in the process of merging several corporations 
with its own entity, in exchange for stock of the merged corporations 
and for the acquisition of its own former assets, need not be accepted 
as a criterion of the actual value of such assets at that time, where the 
contracting parties were under a common corporate control. Jn the 
matter of Alabama Power Co., ante, p. 25. The decision of the Com- 
mission in the Alabama case strictly follows the principles of law 
enunciated in the cases cited supra. 






















CONDITION OF ACCOUNTING RECORDS 


The control of the licensee passed from H. D. Walbridge & Co., 
Ine. to Associated Gas & Electric Co. in September 1925, and both 
H. D. Walbridge & Co., Inc. and the General Construction Corpora- 
tion were dissolved. ‘The licensee had not, prior to the transfer of the 
control, secured from its affiliated corporations any records showing 
the amounts actually expended on the project or the necessary data 
to support the expenditures. The licensee contends that there was no 
provision in force at the time the project was constructed either by 
statute or rule or regulation of the Commission requiring a licensee 
to obtain from a contractor, whether affiliated or not, its books, 
vouchers, and records and thereafter preserve the same and keep them 
readily accessible for examination or inspection on behalf of the 
Commission. 

However, the licensee was on notice as to its obligations to main- 
tain a comprehensive system of accounts and records and its failure 
to have done so constitutes a violation of the terms of the Federal 
Water Power Act and the license. The authority to construct the 
project here in question was vested in the licensee by virtue of the 
license issued to it by this Commission pursuant to the provisions of 
the Federal Water Power Act. Section 4 of said act reads in part 
as follows: 


* * * the licensee shall, upon oath, within a reasonable period of time, 


to be fixed by the Commission, after the construction of the original project 
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vr any addition thereto or betterment thereof, file with the Commission, in 
such detail as the Commission may require, a statement in duplicate showing 
the actual legitimate cost of construction of such project, addition, or better- 
ment, and the price paid for water rights, rights of way, lands, or interest 
in lands. * * * The licensee shall grant to the Commission or to its duly 
authorized agent or agents, at all reasonable times, free access to such project, 
addition, or betterment, and to all maps, profiles, contracts, reports of engineers, 
accounts, books, records, and all other papers and documents relating thereto. 
Article 17 of the license above referred to reads as follows: 


Article 17. Upon the completion of the construction of said project the 
licensee shall file with the Commission a statement under oath in duplicate 
showing the actual legitimate cost of construction thereof as specified in 
regulation 20, section 2, of said rules and regulations of the Commission. Such 
statement shall include all proper and legitimate costs, whether incurred prior 
to date of issuance of license or on and after such date; and the licensee shall, 
if requested by the Commission, show separately on such statement the items 
and amounts of cost incurred prior to the date of issuance of license, with such 
other details with respect thereto as the Commission may require. Each and 
every item of cost included in such statement shall be supported by proper 
voucher or other record; and any such voucher or record or certified copy 
thereof, in support of any item properly includible in said cost shall become 
a part of the permanent records of said project and shall be kept and retained 
by the licensee in the manner required by Commission. 


Under date of November 20, 1922, the Commission by appropriate 


order prescribed and promulgated rules and regulations to govern 
licensees in the matter of accounting for construction cost among 
other things, and the licensee was well familiar with these require- 
ments, having been furnished a copy of the Commission’s rules and 
regulations and system of accounts, immediately upon promulgation 
thereof. 

It is quite clear that the licensee was required by statute and by the 
rules and regulations of this Commission to establish and maintain 
proper accounting of expenditures made for the construction of the 
project and to keep proper vouchers or other records supporting 
each and every item of claimed cost. It was, therefore, the plain duty 
of the licensee to keep the necessary accounts showing the cost of 
construction of the project and to have in its possession supporting 
data therefor. The licensee, in fact, kept no such accounts or records, 
and on the first visit of the Commission’s representative declined to 
make available for examination the records of expenditures made by 
its affiliates in constructing the project. 

Subsequently the licensee hunted out and produced for examination 
by the Commission all available records showing the actual expendi- 
tures made in the construction of the project and bringing it into 
operation. These include: 


(1) The field construction cost records including field engineers’ reports, the 
construction ledger, and all the detailed vouchers for disbursements; 
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(2) The records which were kept by the Clarion River Power Co. during 
the organization period and certain memoranda and correspondence obtained 


from H. D. Walbridge & Co., Inc., which amplify the information contained 
in these books; 


(3) The minute books of the company ; 


(4) The contracts between the various parties interested in the financing 
and construction of the project; 


(5) Such information as the licensee was able to find in the storage ware- 
house where the old records of H. D. Walbridge & Co., Inc., and the General 
Construction Corporation were stored; and 


(6) A report made by Edward J. Cheney, an engineer in the employ of 
Associated Gas & Electric Co., representing his estimate of what the project 
should have cost to construct. 

All these data have been carefully examined by representatives of 
the Commission and, as a result, sufficient evidence is before the 
Commission to enable it to pass upon every item of expenditure 
shown by the licensee to have been made for the construction of the 
project ; and the actual legitimate original cost of the project will be 
decided upon this evidence. 


CONSTRUCTION PERIOD 


There is no dispute as to the date upon which actual construction 
of the project began, and the evidence is convincing that July 1, 
1922, marked the beginning of the actual construction work. There 
is a difference of opinion, however, as to the date of the completion 
of construction, or, properly speaking, the date upon which the 
project property became available for use—the date which marks the 
termination of the period during which interest and taxes paid or 
accrued can be charged to the capital accounts of the project. This 
date, in respect to these items, determines the dividing line between 
operating costs and construction costs. 

In the preliminary accounting report, the date was fixed as August 
1, 1924. An engineer of the staff of the Commission testifying on the 
question was of the opinion that the date should be October 1, 1924. 
The licensee at all times has insisted that the date was January 1, 
1925. The question therefore is whether such date was August 1, 
1924, October 1, 1924, January 1, 1925, or some other date. 

Licensee bases its contention on the fact that the construction 
contract obligated the General Construction Corporation, an affiliate, 
to construct and turn over to licensee a completed project in com- 
mercial operation, which it did on January 1, 1925. 

Licensee also contends that the power contract obligated the Penn 
Public Service Corporation, an affiliate, to purchase the entire output 
of the project at 7 mills per kilowatt-hour from “date of commenice- 
ment of commercial operation”, and that the Penn Public Service 
Corporation and its affiliates purchased the entire output of the 
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project up to and including December 31, 1924, at a rate of 5 mills 
per kilowatt-hour while on and after that date the rate charged was 
7 mills per kilowatt-hour as provided in the contract. Further, the 
licensee contends that to comply with the terms of the mortgage 
requiring the filing of a certificate with the trustee setting forth 
such date, a certificate was filed (in default) on February 19, 1926, 
setting December 31, 1924, as the date when the project was con- 
structed, equipped, completed, and placed in commercial operation. 
Also that a certain payment to the construction engineer contingent 
upon the date the plant “goes into commercial operation” was made 
upon a later date, based upon December 31, 1924, as the date of 
commencing of commercial operation. An engineer in the employ 
of H. D. Walbridge & Co. or some of its affiliates (also a vice presi- 
dent and director of licensee), who was in charge of the operation 
of the Piney project from the time the first turbine was rotated in 
June 1924 until after December 31, 1924, testified that the date of 
“commencement of commercial operations” was fixed in “a conference 
between several of us, using our judgment as to what date 
construction work would be out of the way.” 

The licensee also stresses the fact that steam shovels were working 
on the tailrace up to the night of November 29, 1924, and that the 
available head was reduced until this work was completed, thus 
reducing the amount of power produced. 

What the licensee argues is that the plant may not be said to be 
available for use and the construction period thereby at an end until 
the full head provided in the license has been developed and full 
capacity generation is possible and construction work is “out of the 
way.” With this we cannot agree. 

H. C. Smith, assistant chief engineer of this Commission, testified 
that after taking all things into consideration, October 1, 1924, is a 
fair date to fix for the beginning of commercial operations (the date 
when the facilities became available for the purpose for which they 
were constructed) ; that said date allows ample time for trial and 
udjustment; that operations would not be seriously affected by the 
condition of the tailrace nor the excavation thereof; and that a 
project might be ready for service prior to the time its full head 
had been developed. Mr. Smith based his opinion in part upon the 
performance of this project as shown by the load dispatcher’s records 
furnished by the licensee and incorporated in the record of this case 
as exhibits. 

Counsel for licensee challenged Mr. Smith’s qualifications to ex- 
press an opinion in regard to the date of the beginning of commercial 
operations, due to the fact that he had had no actual experience in 
the construction or operation of such a plant, his experience having 
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been confined to the study of the records of such activities. The pre- 
siding Commissioner was satisfied as to the competency of the wit- 
ness, a graduate engineer with 20 years of experience with hydro- 
electric problems, and admitted the evidence, directing that the 
objection of counsel be noted on the record. The opinion as to the 
date in question is a matter of engineering fact and may properly 
be based in part upon the records of the project’s performance or 
ability to perform, as was done by Mr. Smith in this instance. The 
opinion of the witness was on a matter well within the range of his 
profession and he, having the requisite skill acquired by education 
and experience, was fully qualified to testify on the subject. 

The contracts containing provisions as to date of operation, relied 
upon by licensee, were agreements with affiliated companies and were 
apparently entered into for the convenience of the parties. They 
were not arm’s length transactions and cannot be considered as 
controlling for our purposes. As to the Hawley agreement, while 
it was an arm’s length transaction, we fail to find therein any 
material facts in support of the licensee’s contention. In fact, the 
agreement itself raises a strong question as to the soundness of such 
contention. The agreement was, in part, as follows: 

It is understood and agreed that in case commercial operation of the develop- 
ment is postponed by the owners (licensee) after written notice shall have been 
received from the Engineers to the effect that the plant is ready for operation 
or can be put in commercial operation within a specified time. * * * ete. 
[Italics supplied. ] 

This provision clearly reserves the right to the licensee to postpone 
the date of commercial operation if it so elects even though it be 
notified by the engineers that the plant is ready for operation. 
Therefore we are of the opinion that the date of beginning com- 
mercial operation, designated by the licensee as January 1, 1925, 
is not controlling in determining the date the property was “available 
for the service for which it is intended.” 

The facts are that the first unit commenced generating current on 
June 19, 1924, and that the second unit commenced generating cur- 
rent on July 29 of the same year. The testimony of an engineer 
witness produced by the licensee is that the outages during the 
period from August 1 or August 24, 1924, to the end of the year 
were not of any particular consequence. The same witness also 
testified that there was no difference in the use made of the power 
that was produced during the period prior to December 31, 1924, and 
the use that was made of the power produced subsequent to that date. 

The plant. performance showing the kilowatt-hour output of the 
project during the preliminary or test period months of June to 
September, inclusive, 1924, and the corresponding months of the 
year 1925, was as follows: 
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1924 





Kwh. 
1, 251, 600 
3, 738, 600 | 
281, 000 | 
1, 757, 000 


7, 028, 200 | 





The 1925 figures reflect the output of the project during a period 
of admitted operation, while the 1924 figures reflect the output during 
the period which we are allowing as the test period, a period long 
recognized by us as necessary for testing out and adjusting new 
machinery. 

The record also discloses that prior to January 1, 1925, the date 
upon which the licensee contends the plant began commercial opera- 
tions, 16,132,200 kilowatt-hours of energy had been generated and 
put to the same use as 18,738,000 kilowatt-hours generated in the cor- 
responding months of the year 1925, the only difference being that 
the licensee took the position that the energy generated and disposed 
of prior to January 1, 1925, was not as valuable as the energy gener- 
ated and disposed of subsequent to that date, upon the grounds, as 
we view it, that the affiliated corporation purchasing the energy con- 
sidered it not as dependable in the first period as in the later period. 

A study of the two sets of figures, together with consideration of 
the other evidence before us, is convincing that to allow to October 1, 
1924, as a test period is fully reasonable and that there is no reason 
of record for extending the test period to January 1, 1925. 

What is sought is not the date of beginning commercial operation 
but rather the date upon which the property became available for 
use, as it is the latter date which marks the termination of the period 
during which interest and taxes and other items can be charged into 
the capital accounts of the project. 

The termination of the construction period for the purposes of the 
Federal Water Power Act does not necessarily mean the date of the 
cessation of all construction activities, as it is recognized that cer- 
tain construction activities continue into the operating period which 
are and can be carried out without undue interference with operation. 
Such was the situation in this case. 


The question here raised by the licensee is not new nor is its 
contention thereon different from contentions made by certain rail 


carriers subject to the same accounting rule as is the licensee, and 
the Interstate Commerce Commission has expressed in unmistakable 
language its position on this same question. In Winston-Salem 
Southbound Railway Co., 75 I. C. C. 187, it said: 


The construction program adopted for reproduction purposes does not cover 
the period of minor construction carried on after regular operation is com- 
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menced, such as laying permanent ballast, erection of minor buildings, and 
laying industrial tracks. Railroads are regarded as completed for operation 
in advance of such construction. 


And in Great Northern Railway Co., 133 I. C. C. 1, 7, it said: 


It is not unusual in the case of new lines, particularly subsidiary connec- 
tions of established roads, for revenue traffic to be handled before construction 
is completed. 


The principle underlying the theory of interest as a capital charge 
during construction was enunciated by the Interstate Commerce 
Commission in Pennsylvania Railroad Co., 22 Val. Rep. 1,107, in the 
following language: 


Interest during construction is a cost incurred in the construction of a 
railroad prior to operation. When operation begins, the revenue received there- 
from eliminates this cost because the capital invested is no longer idle. 

This expression by that body does not mean, however, that the 
revenues received are necessarily equal to the interest charges or 
that the earnings constitute a fair return on the property. Such a 
meaning would be tantamount to a contention that the amount by 
which a licensee’s actual net income during its earlier years failed to 
yield a specified return on the investment should be added as an 
element of cost of the project. That theory was exploded by the 
Supreme Court of the United States in Galveston Electric Co. v. 
Galveston, 258 U. S. 388. 

This Commission has also been confronted with this question in 
numerous cases and with the same contention as here advocated, and 
it has in each instance held that interest and taxes as capital expend- 
itures cease with the date that the property is shown to be available 
for service. 

We have held in other proceedings similar to this that a reasonable 
period of time prior to the commencement of actual construction is 
required for the making of necessary surveys preliminary to the 
acquisition of lands, the assembling of such lands, and the completion 
of engineering investigations. 

The record in this case shows that certain necessary preliminary 
work of the character above indicated was carried on over a period 
of time prior to commencement of actual construction, and, upon 
the evidence of record pertaining thereto, we find and determine that 
a period of 214 years should be added to the actual time required to 
construct the project, which commenced on July 1, 1922, and such 
period is hereby allowed as reasonably necessary for the preliminary 
work absolutely essential in the construction of the project. 

Upon all of the evidence of record, we find that the “construction 
period” within the meaning of the Federal Water Power Act ex- 
tended from January 1, 1920, to October 1, 1924, and that the. project 
was available for service on the latter date. 
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DISPOSITION OF CONTROVERTED ITEMS 


Following is the claimed cost fo the licensee at the time of the 
opening of the hearing on the case, grouped as to payees: 
Prelicense construction period, expenditures, J. R. Paull $451, 000. 00 
Construction period expenditures : 
General Construction Corporation 7, 605, 401. 45 
H. D. Walbridge & Co., Inc. (net) 3, 008, 204. 81 
Credit for power sold__-_---- fe ate eee (31, 789. 69) 


I i I ace lal $11, 032, 816. 57 


While the licensee’s claimed cost of the Piney project as above set 
out is $11,032,816.57, the estimated cost made by it and filed with its 
application for license was $6,460,000. The estimate, however, covers 
four complete hydroelectric units, whereas only three units have been 
built. Therefore, the estimate should be reduced by the cost of one 
unit, or approximately $164,600, leaving a comparable estimated cost 
of $6,295,400. 

The plans of construction were also further changed resulting in 
additional costs claimed to have been incurred, of $1,605,401.45, which 
amount should be subtracted from the claimed cost statement. Thus 
we have $9,427,415.12 representing a comparable claimed cost to be 
compared with the adjusted estimated cost figure of $6,295,400. 

In many instances differences between engineering estimates and 
actual costs run from 5 to 25 percent, but here we have the claimed 
cost exceeding the estimated cost by approximately 50 percent. 

We also have information as to the expenditures made by C. B. 
Hawley & Co. in constructing the project works amounting to $4,420,- 
907.55, the estimated cost of the same plus certain other expenditures 
made by Edward J. Cheney, an engineer, made for the present 
owners of licensee, amounting to $4,857,864.79, plus the expenditures 
made for land, and for preliminary engineering investigations. 

We are not to be understood as taking the position that these esti- 
mates are evidence of the actual cost of the project, but they do 
prompt us to scrutinize very carefully licensee’s claim. 

Upon unrefuted evidence of record, we accept the sum of $4,793,- 
407.86 of the licensee’s claimed cost as having been properly sup- 
ported as representing the actual legitimate cost of the items listed 
below entering into the cost of the project. 

Preconstruction period, J. R. Paull $2, 277. 50 
General Construction Corporation _ 4, 673, 619. 01 
General Construction Corporation (land) -......__--_________ 6 53, 074. 80 
H. D. Walbridge & Co., Inc 23, 624. 80 
Expenditures (1925) 40, 811. 75 


Total ‘ $4, 798, 407. 86 
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which leaves the sum of $6,239,408.71 of the original claimed cost to 
be disposed of in this opinion. 

J. R. Paull, $448,722.50.—These expenditures are claimed to have 
been made by J. R. Paull for and on behalf of the Clarion River 
Power Co. during the period from January 1911 to May 26, 1922, 
when the said company made application to the Federal Power Com- 
mission for a license. Mr. Paull was the dominant figure in control 
of the said The Clarion River Power Co. from the day of its crea- 
tion up to and including the time, i. e., February 25, 1922, when he 
transferred 51 percent of the total outstanding stock of the said 
company to H. D. Walbridge & Co., Inc. 

Mr. Paull represented to the directors of the company that since 
the incorporation of the company it had been his endeavor to keep 
it free from all debts (except those to himself) and that to do so had 
required him personally to meet all necessary expenses incurred on 
behalf of the company, or to make himself personally liable for the 
payment thereof. He presented a bill to the company for expenses 
and obligations incurred by him for the benefit of the company, the 
purchase of rights, and other items aggregating the sum of 
$437,485.81, including the sum of $90,000 compensation for his serv- 
ices since the organization of the company to that time. The above 
bill was reduced to $386,000 and approved by the board of direc- 
tors on February 10, 1922, and on February 23, 1922, at a time when 
Mr. Paull was still in control, the board of directors adopted a reso- 
lution authorizing the payment of the said claim in a like aggregate 
par value of 6 percent participating stock, i. e., $386,000. The stock 
was issued on the same day. 

The above account was classified by the licensee as follows: 
Traveling expenses and salaries of general officers, including rail- 

road and Pullman fares, hotel bills, etc 
Miscellaneous expenses, including telephone service, telephone ex- 

penses in securing options, erection of buildings for company, 

money advanced to agents and employees, expenses incurred in 

organization of company, and engineering work, etc 31, 923. 44 
Topographic surveys, maps, plans, calculations, borings, engineering 


reports, e 142, 678. 16 
Office rent, clerk hire, and stenographic service 25, 000. 00 


Expenses incurred in entertaining and conducting persons who were 
investigating the project 

I 

Interest on advances during previous years_...___-.---_---_.__--- 


Total $386, 000. 00 

Our field examiner did not find any supporting vouchers covering 
these expenditures or any evidence that the work done was used or 
useful in the Piney development and therefore recommended their 
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elimination. Mr. Paull did not appear and testify as to the char- 
acter, extent, or purposes of the investigations or as to the amount 
of expenditures made by him during the period in question. 
Licensee submitted evidence at the hearing as to the nature of the 
engineering or other investigations made by Mr. Paull and stated 
that a portion of said engineering studies and investigations were 
useful in the final development of the project. Licensee also pro- 
duced ample evidence as to the authorization by the board of direc- 
tors of the issuance of the stock for the payment of the bill in ques- 
tion and the transfer of the stock to H. D. Walbridge & Co., Inc., 
for the $386,000. It should also be noted that the expenditures were 
made before the passage of the Federal Water Power Act requiring 
supporting vouchers for such expenditures. 

The bill contains some items that are not proper project costs 
and, as such, cannot be accepted under the provisions of the Federal 
Water Power Act. The interest item cannot be allowed, as no 
expenditures can bear interest prior to January 1, 1920, the begin- 
ning of the construction period. The amount allowed under this 
heading will bear interest from that date and to the extent that the 
$30,000 claimed as interest includes interest after that date; this 
will be allowed elsewhere. 

The expenses incurred for entertaining and conducting parties 
over a project are of a character consistently and uniformly disap- 
proved by the Commission. The amount claimed for miscellaneous 
expenses, etc. ($31,923.44) includes, among other items, “Expenses 
incurred in organization of company.” These expenses amounted 
to $2,600. The examiner approved $2,277.50 of these expenditures 
and the remainder, $322.50, is hereinafter allowed. This amount 
will be deducted from the total claimed for miscellaneous expenses. 

The statement showing the allocation by years and items of the 
amount ($386,000) here under discussion, presented to the licensee 
with Mr. Paull’s letter of November 4, 1922, shows claimed expendi- 
tures of $101,879.44 for the year 1911 and $27,307.88 for the year 
1912. Elsewhere in the record we find that on June 15, 1912, Mr. 
Paull presented a claim to the directors of the company for the sum 
of $62,400 for certain maps, plans, engineering reports, etc., and that 
said amount of $62,400 was authorized by the directors and later 
paid by the issuance of $58,500 par value full-paid stock and $3,900 
in cash. From the evidence it is a fair presumption that the settle- 
ment of June 15, 1912, between Mr. Paull and the company included 
all of the maps, plans, and engineering reports pertaining to the 
project owned or in the possession of Mr. Paull at that time. 

The evidence of record leads to the conclusion that the amount 
claimed for the year 1911 and for the period up to June 1, 1912, at 
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least, covers the same material which was disposed of to the company 
by Mr. Paull in the above-mentioned settlement of June 15, 1912, 
which property was then declared by the directors to be of the value 
of $62,400. 

We therefore deduct from the $386,000 claimed, the 1911 items, 
amounting to $101,879.44, and five-twelfths of the 1912 items, or 
$11,378.28, a total deduction of $113,257.72, and substitute in lieu 
thereof the sum of $62,400, the amount paid Mr. Paull by the directors 
for these same items in the 1912 settlement. The record clearly 
shows that the $62,400 is included in the $386,000 claim. Further- 
more, the licensee so admitted when it agreed to the elimination of 
said amount from its claim where it also appeared as a separate and 
distinct item. 

The remaining expenditures, while not supported by proper vouch- 
ers, were made prior to the passage of the Federal Water Power Act 
and in the light of the evidence the Commission is constrained to ap- 
prove that portion of the same properly allocated to the Piney proj- 
ect. They are of a nature usually incurred in the preliminary devel- 
opment period. The amount claimed and the items disapproved are 
summarized as follows: 

Amount claimed $386, 000. 00 
Items disallowed : 
Interest on advances $30, 000. 00 
Entertaining, ete. (part of 1912, 1913-20) 9, 100. 00 
Expenses incurred in organizing the company_... 2, 600.00 
Items of 1911 and 1912 113, 257.72 154, 957. 72 


231, 042. 28 
Substitute for 1911 and 1912 items 62, 400. 00 


Corrected claim _.-- $298, 442. 28 


The Paull expenditures set forth above cover his activities looking 
to the development of the Clarion River and certain tributaries in- 
cluding projects designated as Piney, Foxburg, and Mill Creek. 
Therefore, the amount should be allocated or distributed to the three 
projects on some equitable basis. 

The question of the allocation of certain claimed organization ex- 
penses, including engineering, was taken up with the vice president 
by the comptroller of the licensee during the course of the joint audit, 
and it appears that it was suggested in a letter passing between these 
officials that the amount should be apportioned among each of the 
three developments on the basis of the estimated capacity in horse- 
power for the three developments, which would assign approximately 
17 percent to the Piney project and 83 percent to the Foxburg and 
Mill Creek developments. In May 1926 the licensee submitted to the 
Commission a “Statement of fixed capital” which disclosed that H. D. 








%1S8ie8 


ng 


‘X- 
nt 
Lit, 
ase 
he 
~ 
ely 
nd 
the 








CLARION RIVER POWER COMPANY 993 






Walbridge & Co., Inc., allocated certain items of claimed expense for 
engineering, supervision, general administration and management, 
and exploration work, including drilling, to disclose foundation con- 
ditions, to the three projects, Piney, Foxburg, and Mill Creek, in the 
ratio of 28.516 percent Piney and the remainder to Foxburg and Mill 
Creek on an equal basis. 

Exhibit R is a copy of a verified report of claimed investment of 
licensee prior to the granting of the license, filed with the Commis- 
sion on July 12, 1923, in which the Paull item of $386,000 here un- 
der discussion appears as part of the claim. 

Considering the nature of the expenditures here under considera- 
tion in the light of the evidence showing the allocation and the sug- 
gested allocation of these and similar charges, we are of the opinion, 
and find, that 17 percent of $293,442.28, or $49,885.19, constitutes the 
proper amount to enter into the actual legitimate cost of the Piney 
project. The remainder, or $243,557.09, should be carried in the 
proper suspense accounts as provided in our system of accounts, 

This leaves $62,722.50 of the total claim for Paull expenditures to 
be considered. Of this sum, $322.50 is proposed for elimination by 
the examiner because of the unexplained purpose-of the expenditure. 
The said amount was included in an itemized statement of expendi- 
tures made by Mr. Paull in organizing The Clarion River Power 
Co. submitted to the board of directors upon completion of the 
organization by Mr. Paull, who, in turn, was reimbursed in cash. 
The money was actually spent and, since the other organization 
expenses are allowed, the Commission is of the opinion that this 
amount should be allowed also. 

The $62,400 which is left was disclosed by the testimony, and 
the licensee so admitted, to be a duplication and should therefore be 
deducted from the amount claimed on the record, as has been done. 

The total allowable for expenditures of J. R. Paull, including the 
previously allowed item of $2,277.50 for the preconstruction period, 
thus becomes the sum of $52,485.19, leaving $398,514.81 of the original 
claim of $451,000 which is not a proper project cost. 

General Construction Corporation, $2878,707.64.—The General 
Construction Corporation during the period the project was under 
construction was controlled by H. D. Walbridge & Co., Inc., as was 
also the licensee, The Clarion River Power Co., as pointed out earlier 
in the opinion. The General Construction Corporation entered into 
a contract and a supplemental contract with The Clarion River 
Power Co. to undertake the construction of the Piney development 
under the terms and conditions hereinbefore set forth. 

The stipulations in the first contract were briefly as follows: 


(1) The contractor shall on or before June 7, 1924, provide all labor and 
material, perform all work necessary to construct the Piney project, and place 
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the same in commercial operation in accordance with the intent and scope of 
the general plan prepared by H. D. Walbridge & Co., Inc. ; 
(2) The contractor shall purchase and pay for all lands, reservoir areas, 
flowage rights, and property damage necessary or incident to said development. 
(3) The construction of the Piney project shall include, in addition to lands 
acquired, the following: 
(a) Dam, intake and penstocks. 
(b) Power house buildings. 
(c) Power house equipment. 
(d) Transformer station and equipment. 
(e) Flowage rights, property, and property damage. 
(f) Permanent houses for operators. 
(zg) Railroad connections and equipment. 


The consideration named in the contract for the above perform- 
ance was to be, as heretofore recited, $6,000,000 par value of securities 
of licensee consisting of $2,700,000 first mortgage gold bonds and 
$3,300,000 of 8 percent convertible cumulative income gold bonds. 
The contract reserved to the contractor the right to exchange 
$1,000,000 principal amount of convertible 8 percent cumulative in- 
come gold bonds into a like amount of participating stock. Licensee 
actually issued under the terms of this contract securities as follows: 
September 30, 1922, $2,300,000 face value convertible 8 percent 
cumulative income gold bonds; November 30, 1922, $2,700,000 face 
value first mortgage 25-year 614 percent gold bonds; February 2. 
1923, $953,000 face value participating stock; March 31, 1924, $47,000 
face value convertible 8 percent cumulative income gold bonds. 

There were also special conditions and allowances which specified 
that the total consideration could be increased so as to absorb the 
excess costs to the contractor incident to certain contingencies and 
under this provision of the contract $230,401.45 was expended. 

The consideration named in the supplemental contract was $1,375,- 
000 which the Penn Public Service Corporation agreed to pay pro- 
viding The Clarion River Power Co. was not in position to make 
payment within 30 days from January 1, 1925. 

The General Construction Corporation did not construct the proj- 
ect but engaged C. B. Hawley & Co. to do so as its agent. The 
Hawley Co. was in no way affiliated with H. D. Walbridge & Co., Inc., 
or any of its affiliates and the contract between General Construction 
Corporation and the Hawley Co. was entered into at arm’s length. 
The Hawley Company kept proper records of all expenditures made 
by it, most of which were approved by the examiner. 

For convenience, the amounts in question will be considered in the 
order in which the items appear in exhibit A of the record. 

Voucher No. 1033, $2,551,399.11—(a) Ewpense accounts of Hepburn 
and Ellinger, $897.55—Of this amount, $878.80 is an item properly 
chargeable to cost of financing as organization expense. The bal- 
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ance of the item, $18.75, represents the expenses of an engineer 
engaged in construction activity~and is therefore also a proper 
construction expenditure. 

(b) Grand opening, Item 27, $51.56—This item represents an 
expenditure made in connection with a party to celebrate the com- 
pletion of the project, to which a large number of persons were 
invited. The evidence is convincing that this “party” was not a 
construction function and obviously cannot be considered as any 
part of the actual legitimate cost of construction of the project. 
This item of $51.56 is therefore rejected. The total cost of this 
“party” was $9,571.24, but the remainder of that amount will be 
treated elsewhere in this report at greater length. 

(c) Legal fee, J. E. V. Cunningham, Item 30, $50—Inasmuch 
as the record shows that Mr. Cunningham did perform some legal 
services for the licensee about the time this particular expenditure 
was made, and an invoice exists showing the expenditure, we will 
ussume it to be a proper charge and will allow this item of $50. 

(d) Cash advanced to Wineman for Inn accounts, Item 31, $400.— 
This item forms a part of the Inn account expenditures, treated 
more fully later herein, and $114.06, being 28.516 percent thereof is 
hereby allowed; the remainder, or $285.94, is hereby disallowed. 

(e) Engineering and superintendence, Item 33, $2550000—This 
last above amount is wholly unsupported by evidence as to its being an 
expenditure, or the nature thereof. Upon all of the evidence it is a 
fair presumption that it represents a balancing entry only, and we 
find that item 33, amounting to $2,550,000 is not properly a part of 
the actual legitimate cost of the project here under consideration 
and it is therefore disallowed. 

Voucher No. 1101-B, Cost of acquisition of lands, and oil and gas 
releases, $99,725.05—Of the above amount, items amounting to 
$715.74 are entirely unsupported by the evidence as representing 
proper charges to the project cost, and $1,150 thereof represents the 
price paid for land purchased for the Foxburg development, entirely 
outside of the project boundary, thus constituting nonproject prop- 
erty. These two items of $715.74 and $1,150, or $1,865.74, are there- 
fore disallowed as project costs. 

The remaining $97,859.31 is made up of the following items: 

(a) &. ¥. Senremer.......... 
(Bb) Peswure invearsawoes. os osteo ee a 
(c) Mill Creek investigations 


(d) Foundation explorations, ete 33, 240. 50 
(e) Land outside project boundary 35, 385. 06 


Dl teak beantanibeenton bichiodicaiaiieaialisian .. $97, 859. 31 
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(a) Mr. Schreiber was an engineer in the employ of H. D. Wal- 
bridge & Co., Inc., assigned to make preliminary investigations on 
the Clarion River. The work for which the money was paid re- 
lated to preliminary engineering investigations of the Foxburg or 
Parker dam site and no portion of the expenditure has been shown 
to have been a proper charge to the Piney project construction, 

(b) and (c) The $10,640.99 for Foxburg investigations and the 
$6,989.10 for Mill Creek investigations represent expenditures made 
through the C. W. Wineman special account for investigations 
of these two dam sites and are not proper charges to the cost of 
constructing the Piney project, and should be charged to a suspense 
account in accordance with the provisions of note B to account 390 
of the Commission’s system of accounts. 

The three items designated as (a), (b), and (c), amounting to 
$29,233.75, are therefore disallowed as improper items of cost to the 
Piney project. 

Item (d), amounting to $33,240.50, was also expended through the 
C. W. Wineman special account for foundation explorations, but 
there is no evidence of record upon which to determine for which 
project or projects the work was performed; and in the absence of a 
showing by the licensee to enable us to clear up the situation, we are 
unable to find that the said $33,240.50 is a proper charge to the Piney 
development. The expenditures were made through the Wineman 
special account at the same time that the expenditures last above dis- 
posed of were made, and it is therefore a reasonable presumption that 
they relate to Foxburg and Mill Creek and not to Piney. Therefore 
it is decreed that they be charged to a suspense account under the 
same rule laid down above. 

Item (e), $35,385.06, represents our auditor’s allocation of the cost 
of lands outside of the project boundary. Part of the expenditures 
were made for land which lies entirely outside, and the remainder 
for tracts which lie partly within and partly without the project 
boundary. 

Between the first and second hearings on this case, Mr. Nash, one 
of our engineers, visited the project for the purpose of appraising 
the nonproject land as of 1922-23. Mr. Nash was later presented 
as a witness, and his testimony, together with evidence offered by 
the licensee on the question, is now before us. 

Four of the parcels of land here in controversy may properly be 
said to have been acquired for the Mill Creek development. A very 
small portion of their total area lies within the boundaries of the 
Piney project. Under these circumstances it seems reasonable to 
apply the unit cost per acre of the total land to the project and non- 
project lands alike as we are convinced that the use of such a 
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formula will result in arriving at the closest possible determinable 
cost of the lands, both project and: nonproject. 

The lands here under discussion are designated in the records as 
parcels 8-10, 8-4, 10-3, and 10-2. Upon the record we find that the 
sum of $15,867.30 is the cost of the nonproject lands in the above 
designated tracts and that the said amount shall be deducted from 
the licensee’s claimed cost of land. 

Four other tracts of land, designated as 44, 4-3, 4-2, and 4-1 on 
the record, lie entirely outside of the project boundary and are not 
essential or necessary to the maintenance or operation of the project, 
and therefore we cannot accept the cost of acquiring the same as a 
proper charge to the Piney project. The aggregate cost of the 
four parcels aforesaid, i. e., $1,950, does not constitute a proper item 
entering into the cost of the said project and it is hereby rejected. 

The other nonproject lands yet to be disposed of are those parts 
of certain tracts of land lying wholly outside the project boundary, 
purchased for project purposes and obviously not used or useful for 
project operations. Therefore it is necessary and desirable to deter- 
mine a fair and equitable amount, representing as nearly as may be, 
the cost of these nonproject lands, and deduct such amount from 
the cost of the total lands, thus arriving at the cost of the project 
lands. 

Witness Nash appraised the last-named nonproject lands at 
$3,556.12 and suggested that that amount should be deducted from 
the licensee’s claimed cost of land. The appraisal or evaluation of 
these nonproject lands, which are only small fractional parts of the 
whole, is essential in arriving at or determining the amount repre- 
senting the cost thereof to be deducted from the total cost of the 
tracts as a whole. To apply an acreage prorated price based on the 
cost of the whole would not reflect the true or actual cost and, as a 
matter of fact, the actual cost is impossible of ascertainment and, 
therefore, we must resort to a fair allocation of cost based on an 
evaluation, using the cost of the whole as one of the factors. 

A witness for the licensee testified that certain of these lands were 
of no value. On the other hand, the record shows that as to one of 
the tracts declared by the witness to be valueless, the licensee had 
refused an offer of $1,800 therefor, approximately $50 per acre. 
The appraisal of these lands results in values as a whole, materially 
less than the above offered price and, in fact, in values substantially 
less than the cost per acre of the entire tracts to the licensee. If the 
contention of the licensee were to prevail, there would be a grave 
doubt as to the reasonableness of the cost of the project lands pur- 
chased. We are not convinced that the licensee refused $1,800, or 
any sum, for lands which were or are of no value. 


1693—40——21 
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The appraised valué'of these nonproject lands is the best evidence 
of their value, and we therefore accept the sum of $3,556.12 as the 
proper amount to deduct from the claimed cost of the project lands, 
which results in a total of $21,373.42, to be deducted for the non- 
project lands here under discussion, instead of $35,385.06, as recom- 
mended for suspension by our examiner. 

This disposes of the total for this section, $99,725.05, but there 
must be considered two items which appeared for the first time 
subsequent to the examiner’s recommendations. 

The evidence developed that an item of 11 acres of land, formerly 
owned by The Clarion River Water Co., lying within the project 
boundary, was not included in the land account. We will include 
the sum of $1,100 in the cost of lands as representing the reasonable 
cost of this tract of land. 

It also appears that the licensee purchased a gas well from the 
United Natural Gas Co. and paid $8,000 therefor, which amount is 
not included in the examiner’s report. We find that the expenditure 
was made and that the said gas well lies within the project boundary, 
and that the $8,000 is a proper item to enter into the cost of the 
project. 

The land for the project was all purchased, subject to existing gas 
leases, by the County Realty Co., a corporation controlled by H. D. 
Walbridge & Co., Inc., and later conveyed by it to The Clarion River 
Power Co. It was necessary in this case, as in almost all other simi- 
lar cases of which we have knowledge, to purchase lands in tracts 
or parcels from: the owners thereof, which results in acquiring some 
lands lying outside the project boundary and not useful to the 
project. It becomes necessary in determining the cost of the project 
lands proper to give consideration to these portions of the parcels 
or tracts lying outside the project boundary, which is what we 
have here endeavored to do. 

The total cost of the lands, project and nonproject, acquired, in- 
cluding gas wells and damages paid to landowners, and which is 
still in question ($53,074.80 having been allowed by us in that sec- 
tion where we accepted certain amounts as uncontroverted by the 
evidence) is $99,725.05. Of this total we have herein disallowed 
$64,339.99 (the sum of items (a), (b), (c), (d), and the $1,865.74, 
treated at the beginning of this section). This leaves $35,385.06 
which is claimed to represent land outside the project boundary. We 
now find that $21,373.42 must be deducted from this sum, leaving 
$14,011.64. Also we find that the sum of the two items of $1,100 and 
$8,000, just above mentioned, is allowable. Thus, $14,011.64 and 
$9,100, or $23,111.64, we now find to be an additional reasonable actual 
cost of land, or interest in land, right-of-way, and water rights. 
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Voucher No. 1102-C, $8,721,49.—This item represents operating 
expenses from July 31, 1924, to December 31, 1924. $8,523.16 of the 
total appears under dates prior to October 1, 1924, and therefore that 
amount is allowed as a construction cost. The balance of $198.33 is 
an operating expense and therefore not chargeable to the cost of 
construction. 

Voucher No. 1104-E, Grand opening, $3,890.—This amount repre- 
sents expenditures for the so-called “grand opening” of the Piney 
project. Our examiner concludes that it is not a proper charge to the 
project cost and on the evidence showing that the amount represents 
expenditures for a social function celebrating the completion of the 
construction of the project, including round trip tickets from New 
York, dining or breakfasts, cigarettes, cigars, scarfs—one time called 
neckties—and sundry and divers other items and articles, we are 
unable by any stretch of our imagination to classify such items as 
proper project costs. 

The affair as described by an officer of the licensee company who 
appeared as a witness was an “open house” for interested parties, 
including people in the surrounding country as well as people in- 
terested in the company financially. The guests were shown the 
entire project and served a dinner at which speeches were made and 
general felicitations exchanged. 

Upon the facts of record, we find that the item of $3,890.00 repre- 
senting expenditures for the “grand opening” does not constitute a 
part of the actual legitimate cost of construction of the said project. 

Expenditures of C. B. Hawley, agent, $170235.18—As previously 
stated, the General Construction Corporation sublet the construction 
of the project to C. B. Hawley & Co. on a cost plus a fee basis. The 
records of this last-named company showing the expenditures made 
under the subcontract were audited by our examiner who originally 
proposed for elimination $539,762.94, which amount was subsequently 
adjusted by an allowance of $369,527.76 so that the amount now 
before us under the instant heading is $170,235.18. 

This amount is made up of numerous and sundry items, some of 
which are clearly shown by the evidence to constitute without doubt 
proper items entering into the actual legitimate cost of the project, 
while others are clearly shown to be items not properly chargeable 
to the project costs. For convenience we will follow the order 
appearing in Commission’s exhibit D as follows: 

(a) Telephone and wireless installation 
(b) Operating expenses after Aug. 1, 1924 


(c) Engineering fee 10, 949. 77 
Gl) \RRRROTIRO OUR. COI ni ihitiiin K Rie ccccintneicnnnnninaa 123, 851. 08 


$170, 235. 18 





300 FEDERAL POWER COMMISSION 


Item (a) is made up of three parts: wireless installation, $6;940.94; 
telephone extension line, $48.72; and main telephone line, $1,436.08, 
which were claimed and are here allowed by us in their entirety. 

Item (6), Operating expenses, $27,00859.—This amount represents 
operating expenses paid or accrued subsequent to August 1, 1924, 
suspended by the examiner on his theory that the construction period 
ended on July 31, 1924. We do not agree with the examiner as to 
this date, and for the reasons above set forth have found that the 
construction period terminated on September 30, 1924. Therefore 
all of the last-above sum paid or properly accrued up to and in- 
cluding that date, amounting to $10,944.86, is chargeable to the 
project through our account 396, “Earnings and expenses during con- 
struction,” and the balance, $16,063.73, accrued subsequent to Septem- 
ber 30, 1924, is operating expense. 

Item (c) is hereby allowed as $10,549.77, being $400 less than 
claimed. The difference is due to a clear error in computing the 
engineering fee on a stated amount. It was originally computed 
and stated as $10,549.77, but $10,949.77 was billed and paid, thus 
resulting in an over payment of $400 which cannot be considered 
as a proper item entering into the actual legitimate cost of this 
project. 

Item (d) is composed of certain items, as follows: 

Grand opening $4, 855. 12 
Temporary powerngdee__ [2 Sie ee 34, 505. 00 
Clarion Water Co. property 80, 903. 74 
Drawings used in financing 656. 08 


Auxiliary storage reservoir study 4 1, 318. 51 
Unclaimed wages 


$123, 851. 08 

Grand opening, $4,855.12.—This item is made up of three 
items covering kitchen expenses, $2,953.93; miscellaneous expenses, 
$1,412.52; and special drawings for “grand opening”, $488.67 ; and all 
fall into the same category as the other items under this same head- 
ing hereinbefore discussed and, for the same reasons there pee, 
these items aggregating $4, 855. 12 are hereby disallowed. 

Temporary powerhouse, $34,505—The licensee agreed to the elim- 
ination of this item from its original claim of $150,438.05 on a clear 
showing that the account had been overstated by that amount, leav- 
ing the sum of $115,978.05 as admissible. This amount is included 
in the recommended allowance of $369,527.76 shown in the fourth 
column of figures in exhibit A of the Commission’s exhibits and thus 
needs no other mention here. 

Clarion Water Co. property, $80,903.74.—This represents the ex- 
penditures for the facilities which replaced the property of the Cla- 
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rion Water Co. destroyed or made useless by the construction of the 
project. Counsel for the licensee agreed to the elimination of the 
sum of $16,449.23 from its original claim of $80,903.74. Counsel for 
the Commission took the position that the cost of the new property 
constructed was not the measure of the licensee’s liability, but that the 
measure was the value of the destroyed property at the time; while the 
licensee maintains that it is not only entitled to $64,454.51, the amount 
expended in rebuilding the pumping station and drilling the new wells, 
but to an additional sum of $75,066.71, representing the difference 
between the cost of acquiring the stock of the Clarion Water Co. 
on the hypothesis that the stock at the time of the purchase had a 
value of only $27,433.29. The stock of the Clarion Water Co. was 
purchased by H. D. Walbridge & Co., Inc., for the sum of $102,500 
as before indicated. 

We are not impressed with the licensee’s contention that the cost 
of constructing the project should be charged with the $75,066.71 
arrived at under the stock value theory, and also with $64,454.51, 
representing the amount expended in rebuilding the pumping sta- 
tion and drilling the new wells. The licensee rests its case on the theory 
that the acquisition of the stock was necessary before the wells and 
other facilities could be destroyed, and therefore the proper cost to the 
project is the sum of the two expenditures less the theoretical value 
of the stock acquired. 

A certified copy of an appraisal of the property of the Clarion 
Water Co., as of December 1924, formerly filed with the Public 
Service Commission of Pennsylvania in a rate case, was produced in 
evidence and shows the fair value for rate-making purposes to be 
$248,542. An appraisal made by licensee based on the first above- 
nained inventory and appraisal shows the value of the pumping 
station flooded out by the dam as of December 1924 to be $93,133.65, 
and an appraisal made by a Commission engineer shows reproduction 
cost new to be $101,530.78, less depreciation, $70,559.21. The last 
two appraisals cover only the property destroyed and replaced, while 
the first appraisal of $248,542 represents all of the property of the 
Clarion Water Co. And all of this property is represented by the 
stock acquired by the licensee, now claimed by it to be worth only 
$27,433.29. 

We allow as a cost to the project the expenditures of $64,454.51 
made to replace the property destroyed, which in our opinion meets 
the requirements of justice and equity in the premises. The evidence 
is convincing that the rehabilitated plant is more modern and effi- 
cient than the original. 

Drawings used in financing, $656.03—This item represents the cost 
of photographs which were used for display purposes in various 
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offices of affiliated companies and does not therefore constitute a 
proper charge to project construction. The licensee so agreed on the 
record. 

Auwiliary storage reservoir study, $1,318.51—It appears that this 
item represents the cost-of a study made from May to October, 1924, 
to determine the feasibility of constructing reservoirs on tributaries 
of the Clarion River for the purpose of increasing the capacity of 
the Piney pool. The reservoirs have not been constructed. It is 
provided in our system of accounts that expenditures of this nature 
“shall be carried in a suspense account until it is determined whether 
or not to undertake the construction. If the undertaking is contin- 
ued, such expenditures shall then be transferred to the appropriate 
fixed capital account; and if it is abandoned, they shall be charged 
to operating expense, income, or profit and loss accounts, as may be 
appropriate.” Therefore this item must be charged to a suspense 
account. 

Unclaimed wages, $1612.68—This item represents the unclaimed 
and unpaid wages of employees on the project and is a proper charge 
to the project construction to the extent, if any, that said wages are 
claimed by said employees within the period fixed by the statute of 
limitations. The item should therefore be transferred to a suspense 
account and all that part thereof which is not actually paid out within 
the statutory limit shall be charged off through the appropriate 
accounts. 

This concludes the expenditures of C. B. Hawley, agent, and there 
remain certain unaccounted for expenditures, as follows: 

Unaccounted for expenditures, $44,736.81.—Originally the items 
classified as above by the examiner were suspended for lack of evi- 
dence as to the nature and payment of the same. In fact, in the 
earlier days of the hearing an accounting witness for the licensee 
stated, relative to this amount of $44,736.81, “That is a balancing 
item,” and counsel stated, “We make no claim for that.” However, 
subsequent to that time additional records covering the item were 
furnished our examiner which disclosed that all of the amount, except- 
ing $1,697.73, qualified as a charge to the actual legitimate cost _of 
the project. The amount still in question is shown to be made up of 
an overpayment of $1,365.28 to C. B. Hawley & Co. caused by an 
error in computing a certain payment to said company, and an item 
of $332.45 wholly unsupported by evidence to identify it as an item 
of project cost. 

The overpayment to Hawley is disallowed on the ground that it 
did not constitute an obligation of the licensee, and that no considera- 
tion whatsoever was received therefor which entered into or became a 
part of the said project. The sum of $1,697.73 is hereby disallowed, 
and the amount of $43,039.08, now properly supported, is allowed. 
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Expenditures of H. D. Walbridge & Co., Inc., $2,984,580.01—Pur- 
suant to the contract of June 16, 1922, securities having a par value 
of $3,414,000 were issued to H. D. Walbridge & Co., Inc., in consid- 
eration of which said company was to render certain investigational, 
financing, and construction services, and provide a cash credit in 
licensee’s favor of $1,200,000. 

Licensee claims H. D. Walbridge & Co., Inc., expenditures in the 
amount of $3,008,204.81 as proper charges to the cost of project con- 
struction and acquisition of lands and rights in lands. This figure, 
however, represents the difference between the par value of the securi- 
ties issued on August 31, 1922, to the said company, i. e., $3,414,000 
par value of participating stock, and the balance remaining on hand 
as of December 31, 1924 ($405,795.19) out of the $1,200,000 cash 
credit set up in the licensee’s favor. 

In this section of this opinion we will treat, in addition to the 
claimed amount of $3,008,204.81, of which the examiner has suspended 
for our consideration, the amount of $2,984,580.01, an item of $30,000, 
which claim, representing certain legal services, was introduced for 
the first time at the hearing. 

The examiner recommends $23,624.80 for allowance (in which allow- 
ance we concur without further discussion), and the amount suspended, 
i. e., $2,984,580.01, is classified by him as follows: 

(a) Costs of financing not subject to amortization 

(b) Costs of financing subject to amortization 

(c) Interest during construction 

(d@) Wineman-Hawley account, Inn account, Wineman payroll 
duplication 

(e) Law expenses during construction 

(f) Personal expense account (unsupported) 

(g) Financing expenditures 

(hk) Grand opening and nonproject items 

(4) Operating expenses 

(j) Unsupported 


$2, 984, 580. 01 


To this classification we add the item mentioned immediately pre- 
ceding: 


G. A. Brownback legal services (under (e)) 
Sum of preceding classification 


Total of Walbridge claim treated herein $3, 014, 580. 01 


Item (a), $14,926.82.—$12,872.57 of this amount is made up of 
sundry items paid to New York trust and banking institutions for 
services and reimbursements in connection with the handling of finan- 
cial affairs properly related to the project costs and is therefore 
allowed. $2,054.25 represents that portion of the capital stock tax 
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for the year 1924 assigned on a 5 month basis covering the period from 
August 1 to December 31. Such assignment is erroneous as the con- 
struction period terminated September 30. Therefore only two-fifths 
of said amount, or $821.70, is a proper charge to the cost of construc- 
tion, and the balance, or $1,232.55, is operating expense. 

Item (b), $3397.31.—Of this amount, $1,466.47 represents expendi- 
tures for expenses pertaining to the issuance of the first mortgage 
bonds, and pursuant to our established accounting rule, such portion 
thereof equitably assignable to construction costs is determined by 
the ratio between the period prior to the completion of the project 
as herein determined and the period of the entire life of the bonds, 
which portion is $111.35. The balance, $1,355.12, is not a construction- 
cost item. $1,930.84 of the item here under consideration cannot be 
identified as related to the first mortgage bonds but is clearly shown 
to be a cost of financing pertaining to other securities which on the 
record cannot be classified as “a long-term debt.” Therefore the 
amount in its entirety is hereby allowed. 

Item (c), Interest during construction, was arrived at by the li- 
censee in the following manner: 


Interest on first mortgage 25 year 614 percent gold bonds, accrued 

from July 1, 1922, to December 31, 1924_____-_____-___________ $438, 750. 00 
Interest on 8 percent convertible income gold bonds, accrued from 

mare 3. Tee, 60 Sreceer Gh, BO ich tcc E ie 516, 260. 00 
Interest from July 1, 1922, to September 30, 1926, received from 

Walbridge & Co., Inc., on the $1,200,000 cash fund (credit)__.___ (175, 017. 99) 
Interest from January 1, 1923, to February 3, 1924, received from 

Bankers Trust on moneys deposited under the first mortgage 

epee, TOPO ohne Sansa ir timers wc agent (48, 801. 45)° 





seein fanaa da ota eiaierincelteeic tinea AEE 


It is obvious that the claim as above set forth does not properly 
refiect the interest during construction properly chargeable to the 
project under the accounting rules here controlling. Credit items 
properly a part of this account have been omitted, as have also 
certain debit items. The period used for computation is also in 
error. No further discussion of this item is necessary at this point, 
as the subject will be disposed of elsewhere. 

Item (d2) , in the amount of $58,937.92, has to do with preliminary 
engineering investigations, and will be discussed and disposed of in 
conjunction with item (j), Unsupported charges, of which it was 
originally a part. 

Item (e), Law expenses during construction, $19,500.—It developed 
that $10,000, i. e., the total of items 169 to 173, inclusive, representing 
payments to Attorney Strong, was a duplication; thereupon the 
licensee waived said claim. With the exception of an item of $500 
representing a retainer paid to Joseph H. Thompson by H. D. Wal- 


Net interest_____~- 
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bridge & Co., Inc., the other items claimed, amounting to $9,000, are 
clearly shown to cover expenditures for legal services properly 
chargeable to project construction cost and are hereby allowed. The 
record fails to show that the said $500 item represents an expenditure 
for construction purposes and it is hereby denied. 

Brownback fee, $30,000.—This item represents the amount paid by 
H. D. Walbridge & Co., Inc., to G. A. Brownback for legal services 
and constitutes part of the miscellaneous expenses paid by that 
company, the details of which had not been furnished prior to the 
hearing. 

The evidence is convincing that about one-fourth of the said 
amount, or $8,625, is properly allocable to the cost of financing and 
services in connection with the issuance of first mortgage bonds. 
That portion of the amount pertaining to the first mortgage bonds 
is in the same category as the bond item discussed under item (+) 
on page 304 of this opinion and will be similarly treated. Our diffi- 
culty is to allocate fairly the amount between the bonds and other 
finance expense, but we believe that by adjusting the same on the 
dollar basis, that is, the approximate ratio which the proceeds of 
the bonds bear to the total allowed expenditures, the result will be 
an equitable adjustment. Under this method we determine $4,598 
to be first mortgage bond expense and the remainder, or $4,027, to 
be a proper cost of other financing. 

The remainder, $21,375, covers claimed expenditures for the period 
when the entire development was under investigation by H. D. 
Walbridge & Co., Inc. While there is evidence in the record that 
H. D. Walbridge & Co., Inc., expended the amount claimed, there is 
further evidence justifying the conclusion that a large part of the 
expenditure was made for the additional purpose of developing 
Foxburg and Mill Creek Dams, with which the Piney project costs 
are in no way connected at this time. 

We have of record an apportionment of preliminary engineering 
costs claimed by the said company distributing the same to Piney 
Dam 28.516 percent; to Foxburg Dam 35.742 percent; and to Mill 
Creek Dam 35.742 percent. Inasmuch as the legal fee is shown by 
the evidence to relate to the same activities and, in part, the same 
period of time as the items apportioned by the company, and by 
reason of the fact that the exact amount chargeable to the project 
is not ascertainable on this record, substantial justice will be done 
if 28.516 percent of the principal sum of $21,375 is charged to the 
project as law expenditure. 

Therefore, the sum of $8,554.56 is hereby allowed as a project cost, 
and the balance of said principal sum of $21,375, or $12,820.44, is 
disallowed. 
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Item (f), Personal expense account, $594.70.—This is made up of 
four different items representing personal expense accounts of cer- 
tain employees of H. D. Walbridge & Co., Inc. The expenditures 
are not supported by vouchers and their classification does not give 
us any enlightenment. The testimony of the licensee’s witness shows 
that he had no knowledge of the transactions beyond the fact that they 
were included in an invoice submitted by H. D. Walbridge & Co., 
Inc., to the licensee in an accounting for expenditures from the 
$1,200,000 fund. The licensee has not met the burden resting upon 
it to show that the money was actually spent for a construction pur- 
pose, and in the absence of such evidence the item of $594.70 is 
disallowed. 

Item (g), Financing expenditures, $5123—This item is in the 
same category with item (f) discussed just above, and is disallowed 
beeause of lack of evidence showing the money was actually expended 
for construction purposes. 

Item (h), Grand opening and other expenses, $841.91.—Of this 
amount, $774.56 represents expenditures by H. D. Walbridge & Co., 
Inc., for the grand opening. For the reasons hereinbefore expressed 
in disallowing other claimed items of expenditure for the grand open- 
ing, the item of $774.56 is hereby disallowed. The balance of the 
claim, amounting to $67.35, is not shown to constitute a proper charge 
to the project cost and is, therefore, also disallowed. 

Item (i), Operating expenses, $77.48.—This amount is made up 
of numerous sundry items agreed to be operating expenses, disposi- 
tion of which is dependent upon the date the project was available 
for use. All of such charges up to October 1, 1924, amounting to 
$29.36, are proper construction charges to be entered in account No. 
396, Earnings and expenses during construction, and that amount 
is hereby allowed. The remainder of the claim, $48.12, is disallowed 
as a construction cost. 

Item (j), $2,155,162.18, and item (d) $58,837.82, together make a 
total of $2,214,000 and represent the par value of the $3,414,000 of 
securities issued by the licensee to H. D. Walbridge & Co., Inc., less 
the $1,200,000 cash deposit made by Walbridge, mention of which has 
already been made. The total was classified by Walbridge & Co., 
Inc., as follows: 


PeURRIEELY CHNNCOTINE, FUNC) DOME cccc cme ccnecessconsecneces $319, 897. 20 
Preliminary engineering, Foxburg Dam____-------__-_--__--____ 400, 000. 00 
Preliminary engineering, Mill Creek Dam___~-------------_-____ 400, 000. 00 
Services of H. D, .Walbridge & Oo., IC. ccccncnctpltescecnes 800, 000. 00 
Berri COI CCD aii pe Serer <i i Ohler 294, 102. 80 


arate. stints widigan aschticern-ajcedancteeuxaaee@cipanatonaaieenes eee $2, 214, 000. 00 
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In the early stages of the proposed development of the Clarion 
River by the Walbridge interests, a hotel or inn at Foxburg, Pa., 
several miles from the site of the Piney project, was leased and 
operated as a headquarters office and as a place of lodging and meals 
for those engaged in preliminary surveys, investigations, etc. The 
licensee’s claim of project cost includes an item of $21,270.54 repre- 
senting a loss from the operation of this inn. This item of claimed 
cost was questioned by the examiner, and as a substitute therefor 
a rental allowance of $1,080 for the use of certain rooms occupied as 
offices was suggested. 

The inn was managed by a party named Wineman, to whom were 
advanced by Walbridge certain funds to pay for engineering investi- 
gations and other purposes. Among the items appearing in the 
Wineman account was one of $3,840.49 which the examiner at one 
time considered to be a duplicate charge. 

Another group of items appearing in the Wineman account, and 
aggregating $61,598.31, was for payments to C. B. Hawley & Co., 
engineers, for preliminary surveys. 

All of the items discussed above are included in the $319,897.20 
charge for Preliminary engineering, Piney Dam, and the entire 
amount was questioned and presented to the Commission for consider- 
ation. In the exhibits of record, the amount is set out as follows: 
Item (d): 


Wineman-Hawley account, preliminary survey______-__---__--- $61, 598. 31 
Inn aceount, rent (substitute amount) 


62, 678. 31 
Wineman payroll duplication (deduction) 3, 840. 49 


58, 837. 82 
Balance included in item (/), including loss on inn, $21,270.54 261, 059. 38 


SE a criactnatiintnanset: Anetta apiece Matias iat Ee Ee $319, 897. 20 


Evidence presented at the hearing showed conclusively that the 
$3,840.49, thought at one time to be a payroll duplication, repre- 
sented a payment by H. D. Walbridge & Co., Inc., to Wineman for 
services and that it did not elsewhere appear as a charge in the 
claimed cost. This proposed elimination need not, therefore, be 
considered further. 

The sum of $61,598.31 represents expenditures made from the 
so-called Wineman-Hawley account for preliminary surveys at the 
Piney Dam site. The evidence presented, based on a reaudit. of 
the said account by our examiner, is convincing that the said sum 
constitutes a proper item of project cost. 
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The proposal to substitute the rental allowance of $1,080 for 
the loss resulting from operation of the inn does not appear to us 
as being proper, and such proposal will, therefore, be disregarded. 

The licensee takes the position that the: Foxburg Inn lease was 
purchased by H. D. Walbridge & Co., Inc., solely for the purposes 
of the Piney project, and was used in connection with that project, 
and claims that the losses resulting from the operation of the inn 
constitute a proper project cost. In our opinion, the evidence does 
not support the position taken, as it shows conclusively that said 
inn was operated by H. D. Walbridge & Co., Inc., from August 1921 
to the early part of the year 1925 (the period of the lease) as a 
public inn and in part as an office or offices for certain employees 
engaged in project construction work. Also it was used to house 
and care for employees of Penn Public Service Corporation engaged 
in transmission line construction and in soliciting power contracts; 
employees of General Construction Corporation; employees of C. B. 
Hawley & Co. engaged in engineering work in connection with the 
entire development of the river, including Foxburg Dam, Mill 
Creek Dam, Piney Dam, and other phases of the proposed develop- 
ment. Certain Walbridge employees engaged in engineering work in 
connection with the entire development and in the sale of securities 
also used the inn. 

The loss claimed, $21,270.54, represents the difference between the 
cost. of operation of the inn and the revenue derived therefrom. The 
uses to which the inn was put disqualified this item in its entirety 
as a project cost, and the licensee having failed to produce docu- 
mentary or other evidence by which the charges can be localized as 
to accounts, it becomes necessary for us to make a fair allocation 
of the same to the respective accounts. 

To assist us in this task we revert to the distribution made by 
H. D. Walbridge & Co., Inc., of detailed engineering surveys and 
exploration work, including an extensive and comprehensive drill- 
ing program from December 1919, to October 13, 1922. In this 
program they distributed 28.516 percent to the Piney project, and 
divided the remainder between the Foxburg and Mill Creek Dams. 
While we are not advised as to the details which prompted H. D. 
Walbridge & Co., Inc., to reach the conclusion it reached, it appeals 
to us as being a fair ratio to apply in disposing of the item here 
under consideration. 

Upon the evidence we find that 28.516 percent of the sum of 
$21,270.54, or $6,065.51, represents the project costs pertaining to 
the so-called Foxburg Inn account. The remainder, or $15,205.03, 
should be carried in the proper suspense account in accordance with 
the established accounting rule. 
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We now proceed to deal with the remainder of the items com- 
prising the total of $2,214,000 here under discussion. In the light 
of the foregoing findings, the table heretofore presented may be 
restated as follows: 

Preliminary engineering, Piney Dam-_--_-........... $319,897. 20 
Less items disposed of: 
Payments to C. B. Hawley & Co, for 
preliminary engineering $61, 598. 31 
Loss from operation of inn 21. 270. 54 


Total of items disposed of 


Balance of preliminary engineering, Piney Dam 

Preliminary engineering, Foxburg Dam 

Preliminary engineering, Mill Creek Dam 400, 000. 00 
Services of H. D. Walbridge & Co., Inc 800, 000. 00 
Socwriiy: CRIs CN oh dk ee etiam steele 294, 102. 80 


Total remaining for consideration__.-_...-_.__--.-._-_---_- $2, 131, 131. 15 


The evidence discloses that of the amount of $2,214,000 only 
$82,868.85 was supported as actual expenditures by Walbridge & Co., 
Inc. This latter amount, however, was not known as such by the 
licensee at the time the above classified statement was made, which 
accounts for the difference between the amount stated as unsupported 
items and the amount apportioned by H. D. Walbridge & Co., Inc. 

Thus it is clear that we are now confronted with the question of 
disposing of the sum of $2,131,131.15 claimed as an item of project 
cost unsupported by direct evidence that it constitutes such an item. 
A fair presumption on the evidence is that Walbridge & Co., Inc., 
entered all of the direct charges on its books against the project 
account, then credited the same with the securities received, at their 
face value. The difference between the two sides of the ledger ac- 
count was the sum of $2,214,000 representing a profit item, and, to 
close the account, the classified items were entered therein, thus 
balancing the account. 

The balance of the so-called preliminary engineering, Piney Dam, 
account, amounting to $237,028.35, is unsupported to evidence as 
constituting a part of the actual legitimate cost of the Piney project, 
and is, no doubt, part of the funds referred to in brief by counsel for 
licensee in the following words: 

For what purposes the excess funds were expended, the record does not disclose 
nor does the licensee know. Some may have been expended for purposes which 
resulted in no or little benefit to the project. 

The next two items of $400,000 each, classified as Preliminary 
engineering, Foxburg Dam and Mill Creek Dam, are also unsup- 
ported and seem to have been set up in the accounts as balancing 
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figures to round out the amounts resulting from entering certain 
securities in the said records at their face value. The fact that they 
are admitted by licensee as belonging to the Mill Creek and Foxburg 
proposed developments disqualifies them as capital charges to the 
Piney Dam, so no’ further discussion pertaining thereto is necessary. 
The next item, amounting to $800,000, designated as Services of 
H. D. Walbridge & Co., Inc., was classified as follows: 
Services for securing power contract for sale of power____--_------- $300, 000 
Services in securing Penn Public Service Corporation’s guarantee 
to pay bond interest 


Services in procuring a contract with a responsible construction 
company 
Services subsequent to July 1, 1922 


The power contract was entered into with the Penn Public Service 
Corporation, and that corporation also guaranteed the payment of the 
interest on the first-mortgage bonds. The contract for the construc- 
tion of the project was entered into by the General Construction 
Corporation. As hereinbefore stated, arm’s length dealing was absent 
in each and every one of the transactions, as all of the interests in- 
volved, including the licensee, were controlled by Walbridge & Co., 
Inc. For these so-called services, the last-named corporation received 
securities in the principal amount of $800,000, but the amount does not 
represent, nor is it claimed to represent, expenditures of money to 
that amount. 

The last item in the above list, $100,000, purports to cover a fee 
for services to be rendered subsequent to the date of the contract, 
July 1, 1922, including general administration and supervision, and 
the development of a permanent organization. The payment of this 
fee was to be made by $100,000 principal amount’ of convertible 8 
percent cumulative income gold bonds to be delivered from time to 
time at a rate of not exceeding, in the aggregate, $15,000 principal 
amount in any 3 months from July 1, 1922. 

If Walbridge & Co., Inc., actually expended any moneys in the 
performance of any of the above-named services, the licensee has 
presented the evidence thereof so far as it is available in substantia- 
tion thereof. It follows, therefore, that any part thereof shown 
to have been in fact actual legitimate cost of construction of the 
Piney project has been allowed. It is impossible, however, on the 
record, to identify or tie the allowances or disallowances into these 
particular fees or items as it is obvious that the expenditures, if any, 
were not accounted for by the licensee in such a manner as to make 
it possible to do so. 
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The remaining item of $294,102.80 was set up by H. D. Walbridge 
& Co., Inc., as an expense of selling securities, but like the above 
Piney Dam engineering items, no evidence of the expenditure having 
been made was produced by the licensee nor found by our various 
field audits. Therefore, we must view this item in the same light 
as the Piney Dam engineering item above, and find that it has not 
been shown to represent expenditures or accrued liabilities entering 
into the actual legitimate cost of the project. 

Therefore, having hereinbefore disregarded the par value of the 
securities issued in this case, in determining the actual legitimate 
original cost of construction of this project, we accordingly disallow 
the sum of $2,131,131.15, an amount unsupported by evidence as 
having been expended for project purposes. 

Ewpenditures and adjustments during 1925—Credit $72601.44— 
The debit items, entering into this section of the case, are as follows: 


aa b , Se OI OI ining ceaecctcncnngigh icant cain icicepsin enticed gihiaabeabaniiinigelgeniteanagsaiimen $275. 00 
Cy We Ie © RUMI NRIUUIS ON cass oles incre es chet eee escheat aria eeate 374. 57 
(c) Engineering and superintendence______-..._----------__-----_- 928. 17 
6B) COG, CUI OR asst asi ci cttidetci tinder heen dhg 404 bat ee 279. 25 
CD, I, I ions nbptiidia hs Avthiiemnsisbignthecinenterdmsensdehens dain 1, 002. 50 
8g A ee ae ee are es 22, 805. 58 


(g) Taxes during construction 







Item (a), $275, represents a payment to John and Helen Hep- 
pinger for a right-of-way shown to be a nonproject expenditure and 
subsequently waived by the licensee. It is therefore disallowed. 

Item (6), $374.57, represents the cost of coupling the carrier sys- 
tem to the Erie transmission line necessary to the use cf the carrier 
current system over the Erie line, and is a proper charge to thc 
project cost. The said item of $374.57 is hereby approved. 

Item (c), $928.17, is made up of sundry items billed against the 
licensee of H. D. Walbridge & Co., Inc., and by Penn Public Service 
Corporation, and was entered in the accounts of the licensee in 
accordance with the distribution made by its accountant at the time. 
One item of $724.18 is an apportionment of a bill for engineering 
services rendered to H. D. Walbridge & Co., Inc., and entered in the 
books of the licensee under date of September 1, 1925, approximately 
1 year after the project commenced operations. The record .. very 
indefinite as to all of the items entering into this item (c) and in 
our opinion the licensee has failed to sustain the burden of proving 
that said expenditures are construction costs under our rules. The 
sum of $928.17 is hereby disallowed. 

Item (d), $279.25, classified as office expenses, is made up of a 
Walbridge & Co., Inc., transaction with New York Trust Co— 
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Registrar, $2925—unsupported by evidence, and a Walbridge trans- 
action identified as “Anderson audit” which was acknowledged by 
the licensee on the record as a nonproject expenditure. The entries 
were made on the licensee’s books under date of April 18, 1925. 
Upon the evidence of record, item (d), $279.25, is hereby disallowed. 

Item (e), $1,002.50, is made up of two items: One of $2.50 stated 
as a payment to a tax collector but not supported by evidence; in 
fact, the licensee admitted that it had no support for the item, and it 
is therefore disallowed; the other item of $1,000 represents payment 
for legal services rendered during the calendar year of 1924 in mat- 
ters pertaining to the construction of the project. The $1,000 item 
is therefore allowed as properly entering into the cost of construction 
of the project. 

Item (f), $22,805.58, represents a charge for interest by the 
licensee on the sum of $1,605,401.45, the claimed expenditures made 
under the supplemental construction contract. The cash was ad- 
vanced on open account by Penn Public Service Co., an affiliate 
of the licensee. The computations were made as follows: starting 
with March 31, 1924, it was estimated that there was extra work 
incident to the supplemental contract amounting to $713,269.60; in- 
terest was computed on that amount at 7 percent for 4 months, i. e., 
from September 1 to December 31, 1924; and upon $820,730.40 at 
7 percent for 3 months, i. e., from October 1 to December 31, 1924. 
The estimated amount of work after December 31, 1924, was $71,- 
401.25, but no interest is claimed on the last-named expenditure. 
As computed, the total interest is $31,005.72, from which a credit 
of $8,200.14, representing interest for funds on deposit, was de- 
ducted, leaving the net interest $22,805.58 as claimed. 

We will treat the principal amount, $1,605,401.45, together with 
all other funds of like kind and character, as the licensee’s own 
funds and as such we will allow a reasonable charge for interest 
during the construction period before the property became available 
for service. Therefore, this specific claim of $22,805.58 for interest 
will be disallowed as such, but as hereinbefore stated, interest will 
later herein be allowed on all funds, including the above, used in 
construction. 

Item (g), $9,561.73, is made up of four distinct and separate 
items representing different kinds of tax payments under Pennsyl- 
vania State laws, all proved to be legitimate expenditures chargeable 
to construction and/or operation. Two of these items, amounting 
to $61.83, are chargeable in their entirety to cost of constructien. 
One item of $87.40 represents a tax for the year 1924. Therefore, 
only that proportion thereof covering the period of the year up 
to and including September 30, or nine-twelfths, being $65.55, is a 
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proper charge to construction costs. The remainder of that amount, 
$21.85, isan operatingexpense. The last item, amounting to $9,412.50, 
covers a State Treasurer’s tax for the period August 1, to December 
81, 1924, and only that portion thereof assignable to the period 
August 1, to October 1, or two-fifths, being $3,765, is a proper charge 
to construction. The remainder, or $5,647.50, is an operating charge. 
Therefore, the sum of $3,892.38 is allowed as a construction charge, 
and the remainder of item (g), or $5,669.35, is disallowed as a 
construction charge. It is properly an operating charge. 

Recapitulating the debit items of this section on expenditures and 
adjustments during 1925, we therefore allow $5,266.95, and disallow 
the sum of $29,959.85. 

Construction equipment—$28,951.61 (credit)—This involves a 
proposed credit to the cost of construction for the salvage of certain 
construction equipment. The equipment in question was transferred 
to an affiliate during the fall of 1925 in exchange for construction 
work performed on the project by the said affiliate. The transfer 
was questioned on the grounds that it was made to an affiliate at 
what appeared to be a very large discount. For the reasons stated, 
the proposed credit of $28,951.61 is disallowed and the licensee will 
be required to set up accounts covering the item of equipment used 
in construction which will result in an unquestionable and equitable 
method of disposing of the entire equipment on hand, including the 
controverted item here under discussion. 

The record shows that, as of December 31, 1925, the Construction 
equipment account properly stated should show a balance of $144,- 
574.34 reflecting the equipment on hand as of that date. We are 
convinced, and it is our opinion, that the proper accounting pertain- 
ing thereto will be accomplished by transferring to the “General 
construction equipment account, no. 389,” the amount of $144,574.34, 
and crediting the same to the project cost. This balance thus trans- 
ferred to said account shall be accounted for by the licensee in ac- 
counting reports filed for the years subsequent to the year 1925. 

Energy generated during construction, credit, $7887663—The 
licensee proposes to credit the energy generated by the project prior 
to January 1, 1925, at a rate of 5 mills per kilowatt-hour. Our ex- 
aminer proposed a rate of 8 mills to be applied to the energy gen- 
erated prior to August 1, 1924 (the date recommended by him as the 
beginning of operation). However, the rate proposed by the exam- 
iner was based upon his misconception as to the contract rate. The 
contract rate is 7 mills, not 8 mills. The method used by licensee 
in arriving at the 5 mill rate was the estimated cost of steam gen- 
eration at the Seward plant plus the transmission cost to the Piney 
plant. The selling price of 5 mills was applied to all the energy 
sold to the Penn Public Service Corporation up to January 1, 1925. 


1693—40-——22 





314 ‘FEDERAL ‘POWER COMMISSION ? 


Our assistant chief engineer testified that prior to°the beginning 
of commercial operation, which in his opinion was October 1, 1924, 
the power generated was not dependable and that 5 mills as proposed 
by the licensee was very liberal as to the value of this power. 

The proper credit to be allowed for the energy generated during 
construction is the result of applying the contract rate of 5 mills per 
kilowatt-hour to the energy generated and sold up to the date of 
commencing of commercial operation, which date we have herein- 
before by appropriate consideration found to be October 1, 1924. 


Kilowatt-hours 
June 1924 


July 1924 
August 1924 
September 1924 


6, TTT, 703 

This total generated up to and including September 30, 1924, at 
5 mills per kilowatt-hour amounts to $33,888.52, which sum we allow 
as the proper credit for energy generated during the construction 
period. The balance of the claim of $78,876.63, or the sum of 
$44,988.11, is accordingly disallowed. 

Interest during construction—Under the Federal Water Power 
Act, interest is recognized as a capital charge to the actual legitimate 
cost of a project: 

(a) To the extent that it accrues on an interest-bearing debt in- 
curred for the acquisition and construction of a licensed property or 
parts thereof, restricted, however, to that part of the debt represent- 
ing the cost of the property chargeable to the project under the 
rules of accounting provided in the license, after such funds became 
available for use (payment of construction accounts) and before the 
receipt or completion or availability of the property for the service 
for which it was intended; and 

(b) To the extent that it constitutes a reasonable charge for 
interest during the construction period before the property becomes 
available for service, on the licensee’s own funds expended for 
construction purposes. 

This rule also provides that interest shall include such portion ‘of 
the discount and expense on interest bearing funded debt issued for 
construction purposes as is equitably assignable to the period between 
the actual issuance of the securities and the time when the property 
acquired or the improvement made becomes available for the service 
for which it was intended. The rule for apportioning the discount 
and expense chargeable is that “it shall be determined by the ratio 
between the period prior to the completion or coming into service of 
the facilities or improvements acquired or constructed, and the period 
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of the entire life of the securities issued.” It is also provided that 
interest accruing before the proceeds from the sale of the securities 
become available for use shall not be charged to construction. All 
interest, if any, on unexpended balances shall be deducted from the 
sum otherwise chargeable to the account. 

The licensee’s claim for interest as stated by it is shown in detail 
in our discussion of the expenditures of H. D. Walbridge & Co., Inc., 
and it is not necessary to restate it here. 

Even if we should concede for the sake of argument that the 
securities upon which the calculation is based were issued for the 
acquisition and construction of the property here under considera- 
tion and that the funds were available for construction, it is obvious 
that the interest as claimed was not computed in accordance with the 
rules above set out, and therefore cannot be accepted as interest during 
construction. 

The bonds upon which the interest was computed are stated to 
have been issued in the following chronological order: 

(a) August 31, 1922, income bonds 

(b) September 30, 1922, income bonds 

(c) November 18, 1922, mortgage bonds--......._-.---__---._---_ 2, 700, 000 

(d) July 31, 1923, income bonds 30, 000 

(e) September 30, 1923, income bonds_._-_.._________-___-______ 30, 000 

(f) October 31, 1923, income bonds 15, 000 

(g) March 31, 1924, income bonds 25, 000 

(h) March 31, 1924, income bonds 47, 000 


Items (5) and (c) aggregating $5,000,000 are shown on certain 
records as having been issued to the General Construction Corpora- 
tion. However, documentary evidence introduced by the licensee 
shows that the first. mortgage bonds, $2,700,000 principal amount, 
were deposited with the Bankers Trust Co. of New York as trustee 
for the Clarion River Power Co. to be delivered to or upon order of 
Penn Public Service Corporation upon the payment in cash to said 
trust company at the rate of 8914 and accrued interest from July 1, 
1922. 

Under date of November 17, 1922, the Penn Public Service Cor- 
poration notified the said trust company to deliver to First National 
Bank of New York for account of H. D. Walbridge & Co., Inc., 
$750,000, $1,100,000, and $850,000 principal amount of said bonds 
upon payment to it of $89.50 in cash for each $100 bond, plus ac- 
crued interest from July 1, 1922, to November 18, 1922. The said 
bonds were delivered in accordance with the above order and re- 
ceipted for by the First National Bank. Therefore, it is clear that 
the proceeds from the bonds were not available for use until Novem- 
ber 18, 1922, and it is also clear that the accrued interest on the 
said bonds from July 1, 1922, to the above-named date was paid by 





316 FEDERAL POWER OOMMISSION 


the purchasers of the bonds in accordance with the established busi- 
ness custom, Thus it appears that even in the absence of our rule 
prohibiting charging interest on bonds to the capital accounts for a 
period before the funds are available, no interest would be charge- 
able in this case because the licensee’s “trustee” had received from 
the bond purchasers that part of the interest representing the above 
period, and when it later paid the bondholders interest for the first 
6-months period it in fact resulted in reimbursing the bondholders 
for money already advanced by it (the purchaser) plus the interest 
from November 18, to December 31, inclusive. 

The first mortgage 25-year 614 percent gold bonds havi ing been 
sold and the proceeds clearly shown to have been used for meeting 
construction expenses, it follows that the interest and discount 
thereon, together with certain other expenses of record, are charge- 
able to the project costs as interest during construction in accord- 
ance with the rule hereinbefore set out. The result is as follows: 
Interest, Nov. 18, 1922, to Sept. 30, 1924, inclusive, at 6% percent on 


$328, 087. 50 
48, 801. 45 


279, 286. 05 
Diseount of 10% percent 21, 527.19 


300, 813. 24 
Bond expense, including 14 percent to trustee : . 59 


Total interest bond -charges...225 50506 sie ll $302, 298. 83 


The situation with respect to the convertible income bonds is 
entirely different. There is no definite record of when, to whom, in 
what amount, or at what price they were sold. One witness testified 
that it was his understanding that the bonds were disposed of by 
those to whom they were originally issued in units of income bonds 
and preferred stock, each unit consisting of $1,000 par value of in- 
come bonds and five shares of stock; that, of the five shares of stock, 
the dealer kept two shares and the purchasers were given three 
shares. The witness assumed that a dealer’s commission was 6 
points, or $60 on each $1,000 bond, and from this he reasoned that 
the preferred stock (bonus) was valued at $30 per share. How- 
ever, there is no evidence of the date of any sales of these units 
or of separate sales of the bonds or of the stock. 

It is clear that the income bonds and certain preferred stock were 
not all issued for legitimate project items, as some were issued in 
connection with the proposed development of the Foxburg and Mill 
Creek sites and to pay the fees and profits of H. D. Walbridge and 
Co., Inc., and the General Construction Corporation, which have 
elsewhere in this opinion been disallowed as actual costs of the Piney 
project. 
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We also have difficulty, in view of the testimony of the licensee’s 
expert witness, in classifying these bonds as an “interest bearing 
debt.” He stated that they were convertible, par for par, into 8 per- 
cent preferred stock at the option of the holder at any time after 
completion of the project, and that it was necessary to look upon 
these income bonds as really preferred stock, “im reality preferred 
stock.” “The 8 percent income bonds must be looked at as an 8 
percent preferred stock, because they were convertible into preferred 
stock.” 

In addition to the testimony above quoted as to the character of 

these so-called “income bonds” the following statement appears in 
licensee’s brief : 
These bonds were issued as a temporary substitute for the class A 8 percent 
preferred stock into which they were convertible, because (and it is so stated 
in the circular) interest, but not dividends, could be paid during the construe- 
tion period. 

We have testimony of record showing the “bid” and “asked prices” on 
these bonds from January 1, 1923, to January 1, 1925, ranging from 
95 to 100, but the price at which any of the bonds were actually sold, 
if any were sold, was not stated. 

It is obvious that we cannot definitely determine the money value 
of these securities and further that even if it were possible there is no 
justification for treating the value as chargeable in whole to the fixed 
capital accounts of this project. It is also obvious that these bonds 
cannot be treated as “interest bearing debt” and accounted for under 
the rule relating to interest, discount, and expense, as the material 
facts essential to such a procedure are not of record. Although the 
licensee made an attempt to produce these facts, it failed to do so and 
our field representatives during the course of their investigations 
have also been unable to uncover the records containing these neces- 
sary facts. Therefore, it is a fair presumption that the necessary 
evidence is not obtainable. 

This situation, however, does not prevent us from doing justice to 
the licensee in treating the item of “Interest during construction.” 
In view of the fact that these securities were issued to H. D. Wal- 
bridge & Co., Inc., and the General Construction Corporation for 
charges, fees, and profits, many of which have been herein disallowed 
as cost of the project, and for actual or alleged cost of the Foxburg 
and Mill Creek developments which are not chargeable to the Piney 
project; and because it is not shown by the record and is impossible 
to determine the specific securities issued for specific expenditures or 
claimed expenditures, the estimated money value of the participating 
preferred stock and of the income bonds has been disregarded in 
determining the cost of the Piney project and we resorted to the 
amounts actually expended by any and all of the affiliated corpora- 
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tions or their agents for acquisition of lands, etc., and the construc- 
tion of the project works and for other proper purposes in connection 
therewith. Such amounts will be treated as licensee’s own funds 
expended for construction purposes and reasonable charges for 
interest thereon during the construction period will be allowed. 

The funds above referred to as licensee’s own funds expended for 
construction purposes are represented by the difference between the 
total expenditures hereinbefore allowed as construction costs and the 
amount of money realized from the sale of the first mortgage bonds. 
The proceeds from the sale of said bonds were $2,403,000 deposited 
with and held by the trustee to be paid out for construction purposes 
only. The money available other than from the sale of the bonds 
in question was provided by H. D. Walbridge & Co., Inc., General 
Construction Corporation, and Penn Public Service Corporation. 

It, is not the contention of the licensee that it has proven expendi- 
tures equal to the amount of money raised, as is clearly evidenced 
by the following statement appearing in its brief: 

Expenditures have not been proved in this case equal to the amount of money 
which was admittedly raised. For what purposes the excess funds were 
expended, the record does not disclose nor does the licensee know. Some may 
have been expended for purposes which resulted in no or little benefit to 


the project. * * * 

Upon the evidence of record we have hereinbefore approved ex- 
penditures in the sum of $5,076,448.80 for construction purposes, 
exclusive of interest on the first mortgage bonds. 

We have hereinbefore determined what constitutes in this case a 
reasonable period of time for preliminary investigations or work, 
the date upon which construction was commenced, and the date the 
property became available for service, marking the end of the con- 
struction period. There remains to be considered only the rate of 
interest to be applied during the construction period to the expendi- 
tures made from funds other than the proceeds from the first mort- 
gage bonds, and the method by which such interest shall be computed. 

Licensee claims that on this basis the rate of interest should be 
8 percent and, in support thereof, offered in evidence a long list of 
bond and note issues of public utilities for the years 1920 to 1923. 
Most of these issues were for the years 1920 and 1921, which, the 
evidence shows and it is common knowledge, was a period when it 
was more difficult to accomplish financing than in 1922 when the 
securities in question were issued. Moreover, the record shows that 
the bankers purchased the first mortgage bonds bearing an interest 
rate of 614 percent at 89, which made the money cost less than 7 
percent. These bonds were sold to the public at 97. This does not 
take into account the stock bonus paid to the brokers, which in our 
opinion is not shown by the record to have been necessary. 
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The record in this case discloses that at the time the financing was 
done for the construction of this, project it cost approximately 7 
percent to raise money, and assuming that the owners of the prop- 
erty might be expected to provide the necessary funds beyond the 
amount raised from the sale of bonds, they should be allowed interest 
on such funds at this rate. The Commission therefore determines 
that a rate of 7 percent applied to the licensee’s own funds during 
the construction period will result in a reasonable amount to allow 
for interest on the said funds during construction. 

An order will issue directing the result as herein found to be prop- 
erly entered upon the books of licensee as fixed capital accounts and 
that the accounts shall be kept consistently therewith hereafter. 


Basti MAnty. 
Ciaupe L. Draper. 

Hersert J. Drane. 
Cryve L. Seavey. 


Finding and order determining actual legitimate original cost 
Clarion River Power Company 
(Project No. 309) 


The Commission having before it, among other matters of record: 
1. The declaration of intention filed by licensee on March 21, 1922; 
2. The order of the Commission thereon, dated June 23, 1922; 

3. The license issued by the Commission to the Clarion River 
Power Co. on October 13, 1922, and all amendments thereto; 

4. The statement of fixed capital as of December 31, 1925, prepared 
by Edward J. Cheney, Engineer, 61 Broadway, New York, and sub- 
mitted by licensee, bearing date of March 20, 1926; 

5. Report dated November 4, 1925, of the examination of records 
and accounts of licensee prepared jointly by Accountant Harold L. 
Tomlin of the Federal Power Commission, and Joseph N, Diehl of 
the Pennsylvania Public Service Commission ; 

6. The claimed cost statement of project No. 309 filed by licensee on 
April 11, 1930; 

7. The preliminary accounting report of the auditing division of 
the Commission, dated August 4, 1930; 

8. The protest of licensee to said report, filed September 20, 1930; 

9. Supplementary accounting report on additional expenditures 
and supporting records in original Piney project, No. 309, as of De- 
cember 31, 1925, filed June 20, 1934; 

10. The transcript of testimony, consisting of 1141 pages, taken 
at the hearing held on May 15, 16, 17; July 9, 10, 11, 12; and Sep- 
tember 5 and 6, 1934, in the hearing room of the Federal Power Com- 
mission, Washington ; 
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11. Exhibits 1 to 85, inclusive, introduced at the hearing by the 
licensee; and 

12. Exhibits A to X, introduced at the hearing by counsel for the 
Commission ; 

And the Commission being fully advised in the premises: 

Now, therefore, upon full consideration of all of said evidence and 
matters of record before it, and for the reasons set forth in the ac- 
companying opinion, entered and filed on the date hereof, setting 
forth its findings of fact and conclusions thereon, which said opinion 
is hereby referred to and made a part hereof, the Commission hereby 
finds and determines: 

1. That, in view of the relatively high cost of money during the 
time when this project was under construction, an interest rate of 
sevent (7) percent per annum is not an unreasonable rate of interest, 
and that simple interest computed at said rate on “licensee’s own 
funds” (as defined in the accompanying opinion) expended for 
construction purposes results in reasonable charges for interest there- 
on during the construction period; 

2. That October 1, 1924, is the date upon which the project was 
available for service and the date upon which construction shall be 


deemed to have been completed as set forth more fully in the accom- 
panying opinion; 


8. That the actual legitimate cost of said project as of December 
31, 1925, as shown more fully in the column headed “Amounts al- 
lowed” in the table which follows, was $5,658,498.81, which includes 
the sum of $144,574.34 for construction equipment with respect to 
which adjustments are to be made: 


Summary of items dealt with in Commission’s opinion—The Clarion River 
Power. Co., Licensee 


(Project No. 309) 


J. R. Paull, in connection with organizing corporations, 

etc., (exhibit B of record) L $2, 277. 50 
J. R. Paull, in connection with organizing corporations, 

etc. (exh ibit D of record) 322. 50 
J. R. Paull, in connection with preliminary surveys, engi- 

neering studies, etc., during preconstruction period (ex- 

hibit D of record) E 49, 885. 19 
General Construction Corporation (exhibit B of record) -_-_-- 7 . 476, 021. 44 
General Construction Corporation (exhibit D of record)....| 2, 23, 596. 41 
C. B. Hawley & Co., agents (exhibit B of record) 4, 250, 672. 37 
C, B. Hawley & Co., agents (exhibit D of record) 137, 413. 96 
H. D. Walbridge & Co., Inc. (exhibit B of record) 23, 624. 80 
H, D. Walbridge & Co. Inc. (exhibit D of record exclud- 

ing interest) , 389. 92, 318. 29 
Items and adjustments during the year 1925 (exhibit B of 

record) , S11. 40, 811. 75 
Items and adjustments during ‘the year 1925 (exhibit ‘D of 

record, excluding interest) 
Items claimed at hearing, not in cost statement , 100. , 681. 
Interest during construction 753, 996. 14 582, 050.01 171, 946. 13 


$11, 071, 916. 57 | $5, 658,498.81 | $5, 413, 417. 76 
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Wherefore, pursuant to such findings and determination, the 
Commission hereby orders: 

(a) That licensee, the Clarion River Power Co., establish and 
maintain control ledger sheets or accounts with reference to said 
project showing a total debit balance in its fixed capital accounts 
beginning with an entry of $5,658,498.81 as the actual legitimate cost 
of said project as of December 31, 1925, subject however, to sub- 
sequent adjustments of the amount of $144,574.34 to be set up tem- 
porarily in fixed capital account 389, general construction equipment ; 

(6) That said licensee establish and maintain subsidiary ledger 
sheets or accounts or records showing and substantiating all records 
in such control accounts, and classifying the total or fixed capital 
in appropriate detail in accordance with the Commission’s rules and 
regulations; 

(c) That licensee comply with this order within 90 days of its 
service; and 

(d) That licensee file with the Commission a true copy of its 
accounts covered by this order within 120 days of the service of said 
order. 





IN THE MATTER OF 
KANAWHA VALLEY POWER COMPANY 


Determination of Actual Legitimate Original Cost of Project No. 1175, 
West Virginia, as of January 15, 1934 


EP-1175 
(Decided February 4, 1936) 


Syllabus 


. Expenditures incurred by predecessor which are legally and 
properly assumed by licensee and which benefit the completed 
project are allowable charges to be included in the actual legiti- 
mate original cost. 

. In the instant case the testimony adduced at the hearing leads to 
the conclusion that the licensee did legally and properly assume 
the liability for charges incurred by its predecessor in connection 
with legal and engineering services, and that for assuming such 
liability it received in return considerations which inured to the 
benefit of the completed project. 

. Interest charges which may properly be entered in capital accounts 
are confined to reasonable charges for interest during the approved 
construction period on funds expended for construction purposes. 

. Under the Federal Power Act, the Commission must discard methods 
of computing interest which result in theoretical interest charges. 

. The fact that construction of the project was contemplated by the 
parties sometime in advance of the passage of legislation which 
made the site available does not warrant the allowance of interest 
on expenditures incurred prior to the beginning of the construction 
period. 

. The construction period is defined as including a period reasonably 
necessary for the performance of preliminary work absolutely 
essential to eliminate wasteful expenditures and delays in the 
subsequent development. 

. The construction period is determined by the evidence of record in 
each individual case and here such evidence clearly points to a ~ 
maximum of 1 year as a reasonable time for the performance of 
preliminary work. 

. Interest at the rate of 6 per centum on funds expended for con- 
struction purposes during the 12 months construction period is 
allowable as a part of the actual legitimate original cost of the 
project. 


Graham Claytor for licensee. 


Dozier A. De Vane, John R. Curry and J. R. Greenwood for the 
Commission. 


322 





KANAWHA VALLEY POWER COMPANY 323 


STATEMENT OF THE CASE 


The issues in this proceeding are confined to the determination of 
the actual legitimate original cost as of January 15, 1934, of two 
hydroelectric plants designated on the records of the Commission 
as project No. 1175. Said plants are now in operation at or on two 
Government navigation dams known as the Marmet Dam and the 
London Dam, located on the Kanawha River in Kanawha and 
Fayette Counties, W. Va. 

Kanawha Valley Power Co., licensee, filed two statements of 
preliminary costs of the project with the Commission, one showing 
claimed expenditures as of December 1, 1931, in the amount of 
$32,151.18, and one showing claimed costs as of January 15, 1934, 
in the amount of $58,687.84. The latter claim includes the amount 
of $32,151.18 shown in the first statement filed. 

Subsequent to the filing of the above-claimed cost statements, 
audits of the account books and records pertaining to the said claimed 
costs were made by examiners of this Commission, and an accounting 
report based thereon was prepared and served upon the licensee. On 
July 10, 1935, licensee filed its protest to said accounting report. 
Thereafter, on July 31, 1935, the Commission adopted an order set- 
ting a hearing on the issues raised, at its hearing room, Washington, 
D. C., on September 10, 1935, at which time and place licensee appeared 
through its representative and presented evidence in support of its 
claim. Evidence was also presented by the Solicitor of the Commis- 
sion through members of the engineering and accounting staffs of the 
Commission. 

The licensee’s claim, summarized according to fixed capital ac- 
counts, follows: 


I. INTANGIBLE Fi1xep CAPITAL 
Account No. 
301. Organization 


308. Miscellaneous intangible capital 


III. OveRHEAD CONSTRUCTION CosTs 


. Engineering and superintendence during construction $39, 190. 09 
Taxes during construction 125. 54 
Interest during construction 4, 978. 20 

. Miscellaneous construction expenditures__.....__.._-_.--_----- 116. 99 


HISTORY OF THE PROJECT 


The American Gas & Electric Co. and its subsidiaries became inter- 
ested in the possibility of the development of power at the sites of 
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two navigation dams to be constructed by the United States at London 
and Marmet, on the Kanawha River in West Virginia, and on June 
17, 1927, the West Virginia Power Co., a subsidjary of the Appala- 
chian Electric Power Co., which in turn was a subsidiary of the 
American Gas & Electric Co., made application to the Federal Power 
Commission for a preliminary permit. 

At that time it was thought that Congress would make provision 
for the construction of the two dams to be used by the applicant, at 
an early date, whereas in fact the authorization of such construction 
was not made until July 3, 1930, and the delay of forthcoming funds 
prevented the beginning of construction for about 2 years. Accord- 
ingly, the pending application for preliminary permit was rejected in- 
formally, without prejudice, by the Federal Power Commission on 
September 2, 1930, with the suggestion that an application for license 
be filed as soon as the necessary appropriations were made. 

The American Gas & Electric Co. then caused the Kanawha Valley 
Power Co. to be organized as a West Virginia corporation for the 
specific purpose of applying for a license, which application was made 
on September 29, 1931. License was issued to the said Kanawha 
Valley Power Co. on January 16, 1934. 


DISPOSITION OF CLAIMED COSTS 


The summary of the claimed costs for the prelicense period, together 
with the recommendations of the examiner for the approval of the 
Commission, follows: 


Examiner's 
recommendations 


Bias | Sus 
Licensee’s | For ap- | A pended for 
claim proval | omission 
| consideration 





Organization expense 

a cs ita vn sncashliiipgla endo sees 
Engineering fees and expenses_-. 

SG .. .acopadtiibabsiinad 

Miscellaneous expenses 

Se 


$58, 687.84 | $5, 814. 46 | $52, 873. 38 





These items will be treated in the order in which they appear in 
the foregoing table. 

Organization expense, $608.95. —This amount is covered in detail in 
the preliminary accounting report and the Commission accepts it as 
therein set forth as a legitimate project charge. 

Legal fees and expenses, $13,668.07.—It appears that this amount 
represents payments to the legal firm of Curtis, Mallet-Prevost, Colt & 
Mosle, of New York City, for services rendered in connection with the 
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project during the period from January 1, 1927, to December 31, 
1933, inclusive. Of this amount, $3,425.17 was charged to West Vir- 
ginia Power Co. for services for the period during which the appli- 
cation for the preliminary permit was being considered. The entire 
item of $13,668.07 was suspended by our examiner in order that the 
Commission might determine the following matters: (a) The pro- 
priety, as a prelicense cost, of any expense of the predecessor com- 
pany in connection with the application for a preliminary permit; 
and (b) the possibility of duplication of services rendered and 
charges made to the licensee and its predecessor. These questions 
were also raised in connection with the following item, and we will 
therefore treat both items together. 

Engineering fees and expenses, $39,190.09—This amount repre- 
sents payments to the engineering firm of Daniel W. Mead and F. W. 
Scheidenhelm for services and expenses during the period from 
September 1926 to January 16, 1934, and includes the sum of $7,570.83 
charged to the predecessor company for services in connection with 
the application for a preliminary permit. As indicated above, the 
entire amount of $39,190.09 was suspended by the examiner so that 
the Commission might determine the two matters questioned under the 
item, Legal fees and expenses, and the examiner also raised the question 
as to whether it could be demonstrated that the services for which 
the charges were made were of benefit to the completed project. In 
our opinion this question is equally pertinent in connection with the 
legal fees and expenses. 

It is not necessary in this case to dwell upon the matter of identity 
of interest between the licensee and its predecessor company in the 
American Gas & Electric Co. system. If the expenditures for work 
done by the predecessor qualify as a proper part of the prelicense cost 
under the principles set forth herein, they are allowable as a cost 
to the licensee regardless of whether there is any common interest 
and control or whether the licensee and its predecessor are strangers. 
The test to be applied is: (a) Did the licensee legally and properly 
assume liability for the expenditures made by its predecessor; and 
(b) did the licensee, in return for such assumption of liability, actu- 
ally receive a consideration from its predecessor which was of bene- 
fit to the completed project? 

In the instant case, the testimony adduced at the hearing leads to 
the conclusion that the licensee did legally and properly assume the 
liability for charges incurred by the applicant for the preliminary 
permit for services rendered in connection therewith, and received 
for such liability considerations which inured to the benefit of the 
completed project. Seach testimony also negatives the proposititon 
that there was a duplicatiton of services or charges of either an 
engineering or legal nature. 
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The question as to whether the charges made for services per- 
formed in connection with the procedural steps leading up to a hear- 
ing upon an application for a preliminary permit, which application 
is denied, can be included as part of the prelicense cost, is not nec- 
essary to be decided here. The office of a preliminary permit is to 
assure priority for work done in contemplation of a later application 
for a license. Where the application for a preliminary permit is 
granted, it may well be that charges made for services rendered in 
connection with the procedural steps should be allowed as part of 
the prelicense cost, and in the instant case where the denial of the 
application for a preliminary permit is made without fault on the 
part of the applicant, this Commission is not disposed to disallow 
such charges. The determination of such question will in most 
instances depend upon the particular facts of each case. 

No claim has been made for indirect services of departments of 
American Gas & Electric Co. or its New York offices, or of any 
affiliate in the American Gas & Electric system. Therefore the Com- 
mission deems that the items of $13,668.07 for legal fees and ex- 
penses and $39,190.09 for engineering fees and expenses are proper 
charges to the prelicense cost of the project. 

Taxes, $125.54—The Commission agrees with the examiner’s re- 
port that this amount is properly allowable as a project cost, as 
analyzed in the said report. 

Miscellaneous expenses, $116.99.—This amount, made up of certain 
travelling expenses and certain office supplies, etc., is a legitimate and 
allowable charge to the prelicense cost as shown by the preliminary 
accounting report, as analyzed in the said report, and is therefore 
here included in the legitimate cost. 

Interest, $4,978.20.—The sum of the foregoing totals $53,709.64, 
comprising the actual expenditures which the Commission finds to 
be proper prelicense charges to the project cost, and it is upon this 
sum that the interest to be allowed must be computed. 

The rule or formula applicable in this case is that the interest 
charges which may properly be entered as capital accounts are con- 
fined to reasonable charges for interest during the approved con- 
struction period on the funds expended for construction purposes. 
The licensee computed the interest on a principal of $33,000 from 
December 21, 1931, to April 22, 1932, and from and after that date 
upon a principal augmented by periodical expenditures up to Jan- 
uary 15, 1934, or a period of approximately 2 years and 15 days on a 
360-day year basis, using 6 percent as the interest rate. Said 
calculation was made on a calendar month basis, except in seven 
instances, and it is in these seven instances that the use of the 360- 
day year basis resulted in theoretical interest charges and not in 
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exact interest. Under the statute, we are confined to exact inter- 
est, and therefore we must discard the method above cited as well as 
the period of time used. 

The construction of the project was contemplated by the parties 
some time in advance of the passage of legislation making the site 
available, but this fact does not warrant the allowance of interest 
on the expenditures beyond a period reasonably necessary for the 
performance of the preliminary work covered by the expenditures 
or principal here under consideration. In earlier cases, we have 
defined the “construction period” as including “a period reasonably 
necessary for the performance of preliminary work absolutely essen- 
tial to eliminate wasteful expenditures and delays in the subsequent 
development”, such period to be determined by the evidence of record 
in the respective cases. 

In the instant case the evidence clearly points to a maximum of 1 
year as a reasonable time for the performance of the preliminary 
work. On the supposition that the expenditures for said preliminary 
work would be fairly evenly allocated over the 12 months of this 
preliminary period, the equivalent allowance for accrued interest 
would be 6 months figured on the funds herein found to have been 
expended for construction purposes, or $53,709.64, at the rate of 6 
percent. Thus, reasonable interest charges become $1,611.29, which, 
added to the principal sum of $53,709.64, gives a total of $55,320.93 
to be set up as the actual legitimate original cost of project No. 1175 
as of January 15, 1934, in accordance with the order entered this date. 


Frank R. MoNrincna. 
Bastt Many. 
Ciaupe L. Draper. 
Crype L. Seaver. 


Finding and order 
Kanawha Valley Power Company 


(Project No. 1175) 





The Commission having before it, among other matters of record: 
(1) Statement filed by licensee showing claimed expenditures as 
of December 1, 1931, in the amount of $32,151.18, for the above- 
entitled project; 

(2) Statement filed by licensee showing claimed expenditures as of 
January 15, 1934, in the amount of $58,687.84, which claim includes 
the aforementioned $32,151.18; 

(3) Preliminary accounting report on said project cost prepared 
by Kenneth A. Miller, assistant chief accountant, dated June 1, 1935; 
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(4) Protest of licensee to said preliminary accounting report, filed 
July 10, 1935; and 

(5) Transcript of hearing held before the Commission in Wash- 
ington, D. C., on September 10, 1935; 

And the Commission being fully advised in the premises; 

Now, therefore, upon full consideration of all of said evidence and 
matters of record before it, and for the reasons set forth in the 
accompanying opinion, entered and filed on the date hereof, the 
Commission hereby finds and determines: 

(1) That the actual legitimate original cost, as of January 15, 1934, 
of project No. 1175, was $55,320.93, being the claimed cost of 
$53,709,64 for actual expenditures, plus a certain amount for interest 
as hereinafter stated ; 

(2) That a period of 6 months is a reasonable length of time for 
the performance of the preliminary work covered by the expenditures 
allowed as actual legitimate costs of the project, and that 6 percent 
is a reasonable rate of interest to be allowed in the premises, such 
rate applied to such period of time on said expenditures of $53,709.64 
resulting in $1,611.29 which is hereby found to be a reasonable allow- 
ance for interest ; 

Wherefore, pursuant to the foregoing findings and determinations, 
the Commission hereby orders: 


(a) That the licensee, Kanawha Valley Power Co., shall set up on 
its books and records the actual legitimate original cost of project No. 
1175, as of January 15, 1934, in the amounts and manner shown in the 
following table: 


I. INTANGIBLE FIxEp CAPITAL 
Account No. Amount 


301. Organization $608. 95 
303. Miscellaneous intangible capital 13, 668. 07 


III. OVERHEAD CONSTRUCTION CosTs 


390. Engineering and superintendence during construction 
393. Taxes during construction 

394. Interest during construction 

395. Miscellaneous construction expenditures 


AOR) ICING CE ei mcemmenminun Santi omerecrertn $55, 320. 93 


in accordance with the provisions of the Commission’s system of 
accounts prescribed for licensees under the Federal Power Act; 

(6) That said licensee shall comply with this order within 30 days 
of its service, and so advise the Commission on or before April 1, 
1936. 





IN THE MATTER OF 
NORTHERN STATES POWER COMPANY 


Determination of Actual Legitimate Original Cost of Project No. 
Wisconsin, as of December 31, 1927 


EP-108 
(Decided August 11, 1936) 


Syllabus 


. In determining the cost of land, the Commission is limited not only 
by the definition of “net investment” in section 3, but by the 
more specific provisions of sections 14 and 20 of the Federal Power 
Act to the actual, reasonable, and legitimate cost at the time of 
its acquisition by the licensee. 

2. The burden of proof to establish the cost of land is on the licensee. 

. In the absence of direct evidence as to the price actually paid for 
land, the cost may be ascertained in terms of fair market value 
during the same period of time in which the land was purchased. 

. Where the evidence shows that legal services rendered were of 
special character and not embraced within the duties of the posts 
held by officers of the licensee company, the amount may be 
included in the actual legitimate original cost of the project. 
See In the matter of Alabama Power Co., ante, p. 25. 

. Fees for legal services rendered in an attempt to infiuence legisla- 
tion are not includible in the actual legitimate original cost of 
the project. 

. Expenditures purporting to cover part of the cost of building a high- 
way in anticipation of constructing a project are not allowable 
as a part of the actual legitimate original cost of the project 
where unsupported by proof, and in the absence of a showing that 
such construction is necessary for project purposes. 

. Charges for services rendered under an agreement whereby the 
licensee is to furnish materials to a contractor at agreed fixed 
prices are not includible in the actual legitimate original cost of 
a project where such charges are based, not on fixed prices, but 
on arbitrary percentages unsupported by any evidence in the 
record. 

3. Expenditures for construction activities made after the beginning 
of operation of a project may be proper charges to capital ac- 
counts In the matter of Chelan Electric Co., ante, p. 102. 

. The cost incurred in securing adequate telephone service for the 
project, including loss on sale of stock purchased for that pur- 
pose, is a proper charge to the project. 

. Charges for services based on an estimate and not on the actual 
cost of the alleged services must be eliminated from project 
cost in toto. 
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. Fees for engineering services rendered to the licensee by an 
affiliated company may be included as a proper project expendi- 
ture only when such fees represent the actual cost of the services 
rendered In the matter of Louisville Hydro-Electric Co., ante, 
p. 130. 

. Contracts between a licensee and a service company, both of which 
are under common control, may be disregarded and the licensee 
be required to show the cost to the service company of furnish- 
ing the licensee with the services claimed to have been rendered. 

. Charges representing compensation and expenses for specific services 
rendered in connection with project construction cannot be in- 
cluded in project cost in the absence of evidence disclosing the 
nature and extent of such alleged services and a showing that the 
various items making up the total claim are legitimate charges. 

. Unexpected delay in assembling project land, caused principally 
by failure to obtain necessary legislation to authorize the use of 
certain Indian lands—which legislation was eventually incor- 
porated in the Federal Water Power Act of 1920—is of a sort 
which can be considered by the Commission in fixing a reasonably 
sufficient period for the completion of preliminary work required 
for the construction of a project. 

. In view of the delay in construction caused by obstacles and inter- 
ferences not inherent in the problem of construction, it is deter- 
mined that the maximum period of 3 years can be considered as 
reasonably necessary for the performance of preliminary work 
prior to the beginning of actual construction. 

. On the supposition that expenditures for land purchases and en- 
gineering investigations made during the preliminary construction 
period would be fairly evenly allocated thereover, the equivalent 
allowance for accrued interest would be 1% years, figured on 
the total project expenditures incurred prior to August 1, 1921, 
the date marking the beginning of actual construction. Similarly, 
taxes would properly accrue during the preliminary period. 

. Licensed projects constructed solely for storage purposes are avail- 
able therefor when the gates of the dam are closed. Accrual of 
interest and taxes allowable as part of the project cost thereupon 
terminates. 

. Simple interest at the rate of 6 per centum per annum is allowable 
on all project expenditures incurred between August 1, 1918, the 
date marking the beginning of the preliminary construction 
period, and March 15, 1923, the date the project became available 
for operation. 


Paul Reiss for licensee. 
H. B. Teegarden, John R. Curry and Norman L. Meyers for the 
Commission. 


By THE CoMMISSION : 


STATEMENT OF THE CASE 


This case involves a determination under section 4 (b) of the 
Federal Power Act of the actual legitimate original cost of a reservoir 
and dam located immediately below the confluence of the east and 





NORTHERN STATES POWER COMPANY 331 


west forks of the Chippewa River in Sawyer County, Wis., under 
a license designated on the records of the Commission as project No. 
108, Wisconsin. 

The development is known as the Chippewa Reservoir, and con- 
sists of a dam and reservoir only. Included in the project lands is 
a portion of the Lac Court Oreilles Indian Reservation. 

A license authorizing the construction of the project was issued 
on August 8, 1921, to the Wisconsin-Minnesota Light & Power Co., 
of LaCrosse, Wis., a public-utility corporation organized under the 
laws of the State of Wisconsin. On April 2, 1924, the licensee 
changed its corporate name to Northern States Power Co., also a 
Wisconsin corporation. 

At the time of the issuance of the license, the Wisconsin-Minnesota 
Light & Power Co. was controlled by American Public Utilities Co. 
a public-utility holding company. The latter company had entered 
into a contract for engineering and superintendence with the partner- 
ship of Kelsey, Brewer & Co., of Grand Rapids, Mich., for itself 
and its subsidiaries, including the licensee. This agreement was en- 
tered into on April 1, 1917; however, all cost items included in 
licensee’s claimed cost statement, which may have grown out of the 
contract were eliminated prior to the hearing held on construction 
cost. 

In June 1923, control of the licensee passed from the American 
Public Utilities Co. to the H. M. Byllesby & Co. system. The licensee, 
subsequent therto, was, like the licensee in the Louisville Hydro- 
Electric case, ante, p. 130, a subsidiary of the Standard Gas & Electric 
Co. (hereinafter called Standard Co.), a wholly owned subsidiary 
holding company of H. M. Byllesby & Co. It had the same type of 
intercorporate relationship with the Standard Co., and another H. M. 
Byllesby & Co. subsidiary, the Byllesby Engineering & Management 
Corporation (hereinafter referred to as the Byllesby Co.), as did the 
licensee in the Louisville case, supra. The licensee, through its wholly 
owning parent, the Northern States Power Co., of Minnesota, and 
through the wholly owning parent of the latter company, the North- 
ern States Power Co. of Delaware, was owned by the Standard Co. 
to the extent of 5.18 percent of its voting stock in 1923, 51.73 percent 
in 1924, 42.79 percent in 1925, 40.36 percent in 1926, and 35.98 percent 
in 1927. Licensee admits that at all times since June 1, 1923, the 
Standard Co. has possessed and exercised actual control of its business 
and affairs by virtue of such ownership, and through common officers 
and directors of the two companies. 

On July 16, 1923, the Byllesby Co. entered into a contract with the 
licensee for the management and supervision of its business. How- 
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ever, all cost items depending upon this contract were also eliminated 
prior to the hearing. In addition to this contract, and on the same 
day, an agreement covering engineering services in connection with 
construction was entered into between these two companies. Certain 
cost items growing out of this contract have not been disposed of, 
and are hereinafter discussed. 


HISTORY OF THE PROJECT 


In 1911, the owners of water-power sites, developed and un- 
developed, on the Chippewa and Flambeau Rivers in Wisconsin, 
one of which was the original licensee, organized, under the laws 
of the State of Wisconsin, the Chippewa and Flambeau Improvement 
Co., hereinafter referred to as the Improvement Co. This com- 
pany has charter power to create and operate a system of storage 
reservoirs on the headwaters of the two rivers, for the purpose of 
regulating the flow of water. Soon after its organization, the Im- 
provement Co. made preliminary surveys of a number of reservoir 
basins on the Chippewa River, and selected the site where the reser- 
voir and dam are now located. It was intended that owners of power 
sites which would benefit by the project were to join in financing its 
construction. This was found to be impracticable, and an agreement 
was reached whereby the Improvement Co. and the said owners per- 


mitted the Wisconsin-Minnesota Light & Power Co. to proceed with 
the development, and to lease it, when completed, to the Improvement 
Co. This plan also had the approval of the Wisconsin Railroad 
Commission. 


In accordance with this agreement, the licensee, on October 19, 
1921, leased the project to the Improvement Co. for a period of 50 
years, or until August 8, 1971, said lease being approved by the Execu- 
tive Secretary of this Commission on November 26, 1921, and by the 
Railroad Commission of Wisconsin on April 6, 1922. The lessee took 
possession on March 15, 1923. The Commission’s approval of this 
lease was “given upon the express condition that said Chippewa and 
Flambeau Improvement Co. as such licensee shall assume and agree 
to be bound by and undertake to perform all of the provisions and 
conditions of said license in the same manner and to the same extent 
as if it were named as the licensee in said license.” The income of 
the lessee is “obtained by the collection of tolls assessed against the 
developed water powers benefiting by the operation of the reservoir.” 

On July 16, 1928, the licensee filed a sworn cost statement, dated 
July 11, 1928, showing the cost of this project, as of December 31, 
1927, to be $1,207,018.58. By letters dated August 4 and October 14, 
1930, and accompanying exhibits, the sum of $88,221.58 was elimi- 
uated by licensee, thereby reducing its investment claim to $1,118,797. 
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A preliminary accounting report on the actual legitimate invest- 
ment of the Chippewa Reservoir,as of December 31, 1927, was pre- 
pared by a Commission accountant, Harold Tomlin, and dated 
December 15, 1930. He recommended the sum of $714,052.37 for ap- 
proval, and proposed the amount of $404,744.63 for special considera- 
tion. A copy of this report was served upon the licensee under date 
of August 6, 1931, and a protest thereto, dated October 22, 1931, was 
duly filed by the licensee. 

Immediately preceding the formal hearing before the Commission, 
informal conferences were held between counsel and other representa- 
tives for the Commission and the licensee; as a result of which a 
stipulation dated November 21, 1932, was concluded, incorporating 
tentative agreements, subject to the Commission’s approval, as to the 
disposition of many of the suspended items and as to evidential facts 
pertaining to the remainder of them. A hearing was held on the 
same day that the stipulation was entered into. 

The case was submitted to the Commission for its determination 
on the statements filed by licensee claiming the total amount of 
$1,118,797 ; transcript of hearing, with exhibits; the preliminary ac- 
counting report; licensee’s protest thereto; the written stipulation of 
16 pages between counsel for the Commission and counsel for 
the licensee, and such other matters of record before the Commission 
as it might deem material. On the evidence before it, the Commis- 
sion finds that the sum of $714,052.37, recommended for allowance 
by its accountant, represents part of the actual legitimate original 
cost of project No. 108, and is hereby allowed. 

There remains for the Commission’s determination the amount of 
$404,744.63. All items making up this amount appear in the stipu- 
lation, and will be dealt with here in the same sequence. 

Item 1, Purchase price of land $25559165—This represents the 
amount claimed by licensee as the purchase price of land included 
within the project boundary, all of which is included in the amount 
of $714,052.37, allowed above, with the exception of $37,371.06. Of 
this balance, the Commission accountant, in his preliminary account- 
ing report, proposed to eliminate $20,500.02 from the purchase price 
of land as not representing legitimate cost, and contended that 
$16,871.04 should be credited to the cost of 16,871.04 acres of project 
land for lumber salvage, the deduction being at the rate of $1 per 
acre. 

The sum of $20,500.02 is made up of three amounts: (1) $13,700.48, 
relating to the purchase price of 2,048.12 acres of project land ac- 
quired through one C. E. Wise; (2) $6,228.33, relating to the charge 
for 1,044.19 acres of project land purchased from Dells Paper & 
Pulp Co., and (3) $571.21, as representing part of the cost of land 
acquired under deed No. 2706. 
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(1) $13,700.48.—The evidence shows that 2,048.12 acres of project 
lands were acquired by licensee through one Clarence E. Wise, now 
deceased, at a total charge of $30,085.44. These project lands were 
purchased by Mr. Wise from Indians and other individual owners, 
and, in many instances, the transactions occurred prior to the enact- 
ment of the Federal Water Power Act and the establishment of the 
Commission’s system of regulation thereunder. 

In determining the cost of this project, we are limited, as to land, 
not only by the definition of “net investment” in section 3, but by 
the more specific provisions of sections 14 and 20, of the Federal 
Power Act, to the actual, reasonable, and legitimate cost at the 
time of its acquisition by the licensee. The burden of proof to 
establish the cost claimed is on the licensee. 

There is no direct evidence as to what price Mr. Wise actually 
paid for the major portion of this land. He is now deceased, and 
the records have either been lost or destroyed. Therefore, if any 
amount is to be allowed, it will have to be on the basis of a recon- 
structed cost; that is, a cost based on the sale price of similar land 
in the same locality, during the same period of time that the land in 
question was purchased by Mr. Wise for the licensee. It was in 
this manner that this item was disposed of in the stipulation, and 
the method appears equitable and just in the instant case. However, 
we should point out that we do not wish to be understood as estab- 
lishing a precedent that may be followed in such cases in the future. 

We may proceed, therefore, to ascertain the cost of this land in 
terms of fair market value.. The stipulation fixes $8 per acre as the 
reasonable cost. Contemporaneously with the purchase of the lands 
here involved, unimproved lands of noncompetent Indians were 
purchased through the office of the superintendent of the Hayward 
Indian School at $8 per acre. That the original cost of this land 
was not more than $8 per acre is further supported by the report 
of Inspector H. S. Traylor, Commissioner of Indian Affairs, dated 
July 1, 1921, a copy of which is contained in the Commission’s files. 
The land here involved consists of three classes, and was disposed 
of in the stipulation in the following manner: 

(a) Lands which Wise bought for the licensee at prices fixed or 
approved by it before acquisition, and at which price such lands were 
conveyed to the licensee. In this category, there were 232.98 acres, 
costing $2,885, which amount was recommended as proper project 
cost. 

(6) Unimproved lands purchased by Wise from Indians and 
others, of which no records were kept in the first place, or the 
records of which have since been lost or destroyed. These lands 
aggregate in area, 1,338.03 acres. They were conveyed to licensee at 
the price of $20,302.44, and were similar in character to lands pur- 
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chased through the Indian school referred to above. In the stipula- 
tion, it was agreed that the actual reasonable cost of these lands 
was $8 per acre, or $10,704.24. The balance, $9,598.20, was waived in 
the stipulation. 

(c) Improved lands aggregating 477.11 acres purchased by Wise 
at prices now unascertainable, for reasons above indicated, and 
transferred by him to the licensee at a charge of $6,948. This prop- 
erty is not in the same class as the land discussed in subparagraph 
(6), above. There were certain improvements on these lands at the 
time of purchase which accounts for their increased cost. Accord- 
ingly, the purchase price of these lands was agreed to as reasonable. 

A detailed check of the lands embraced in subparagraphs (a), (0), 
and (¢), above, was made by our accountant and he concurs with 
the disposition arrived at in the stipulation. 

The question before the Commission is, what part of the $13,700.48 
suspended by the accountant should be disallowed as not represent- 
ing legitimate cost? We are in accord with the stipulation, and find 
that $9,598.20 should be rejected, and the remainder of $4,102.28 is 
allowed. 

(2) $6228.33—This amount represents part of the claimed pur- 
chase price of 1,044.19 acres of project land which were conveyed 
to the licensee by the Dells Paper & Pulp Co., which had acquired 
them from the State of Wisconsin and C. E. Wise. The portion of 
the lands conveyed to the Dells Paper & Pulp Co. by Wise was 
acquired by him from Indians and other individual owners. 

The evidence shows that the Dells Paper & Pulp Co. was one of 
the prospective users of the water to be stored by the project, all of 
which users were stockholders in the Chippewa and Flambeau Im- 
provement Co., for which the project was built, and to which it has 
been leased by the licensee. The land here in question was acquired 
by the Dells Paper & Pulp Co. for use in the project under a previous 
arrangement with the licensee. It was conveyed to the licensee at a 
total charge of $14,581.85. 

According to the stipulation, the true cost of the 1,044.19 acres of 
Jand here in question is unascertainable. However, it is similar to 
the land purchased through the Hayward Indian School, herein- 
before referred to, and counsel for licensee agreed, in the stipulation, 
to reduce the unit price to $8 per acre, or $8,353.52, thereby eliminat- 
ing the amount here in issue, $6,228.33. This disposition, approved 
by the stipulation, is hereby ratified. 

(3) $57121—This amount represents part of the claimed cost of 
lands acquired under deed No. 2706, for an actual consideration of 
$2,000 paid by the licensee. These lands embraced lot 9, section 
239-6, 39.96 acres, which contained the west abutment of the dam 
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site; and lot 2, section 11-89-6, 32.34 acres, which was not included 
within the project. In his preliminary accounting report the ac- 
countant divided the price paid between the two parcels propor- 
tionately to their acreage, while the licensee based its claim upon 
a valuation of the nonproject parcel at $10 per acre, attributing the 
remainder to lot 9. The amount here involved represents the differ- 
ence between the accountant’s and licensee’s valuation of lot 9, as 
above indicated. On the record before it, the Commission is con- 
strained to follow the provisions of the stipulation, and the amount 
of $571.21 is accordingly allowed. 

Lumber Salvage, §16,871.04.—The evidence shows that some 28,000 
acres of land were purchased in 1915 by Mr. Charles McPherson, 
for the original licensee, from the American Immigration Co. and 
one W. E. Webster; 16,871.04 acres of which are within the project 
boundary. The amount here in issue represents additional credit 
recommended by the accountant for timber salvaged from this 
project land. The land was purchased for $6 an acre, and timber 
later salvaged from it reduced that price by $1 an acre. 

The licensee does not dispute the amount of timber sold from the 
project lands here in question, for this is confirmed by a statement 
made by Mr. McPherson on May 17, 1921, before the United States 
Army Engineer at Reserve, Wisconsin. However, licensee points 
out that the project accounts are already credited with $21,313.21 
for timber salvaged from project lands. Thus the whole question is 
whether or not the proposed additional credit by the accountant is 
included in the credit which is already reflected in licensee’s cost 
statement. 

The facts set out on page 5 of the stipulation do not controvert 
those found by our accountant and the credit of $21,313.21 is in no 
way identified with the land here under discussion. It is also perti- 
nent to point out that this particular acreage represents only about 
one-half of the total project land from which there was probably 
recovered lumber salvage. 

The licensee has failed to establish to the satisfaction of the Com- 
mission that the lumber salvage here in question is already included 
in the credit amount appearing in its cost statement. Therefore, 
the amount of $16,871.04 should be eliminated as part of the actual 
legitimate original cost of this project, with leave to the licensee to 
submit appropriate evidence in support of its claim. 

Item 3, Real estate tawes—$36,735.46—For reasons stated herein- 
after under item 66, Interest During Construction, we allow as part 
of the project cost taxes which accrued during the period August 1, 
1918, to March 15, 1923, totaling $26,315.99, and disallow the remainder 
of $10,419.47. 
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[tem 2, Legal expenses—$4,337.86.—Eighty dollars of the above 
amount represents special legal services rendered on July 5, 6, 16, 
25, 26, and 27, and February 5, and 6, 1923, by Mr. Charles 
McPherson. This amount was set out for special consideration by 
the Commission’s accountant, because Mr. McPherson was an officer 
of the partnership of Kelsey, Brewer & Co., as well as an officer of 
the American Public Utilities Co., and a director of the licensee, 
both the American Public Utilities Co. and the licensee being man- 
aged by Kelsey, Brewer & Co. However, the evidence shows that 
the legal services rendered were of special character and not em- 
braced in the duties of the posts held by Mr. McPherson in the 
above companies. In /n the matter of Alabama Power Co., ante, p. 25, 
the Commission allowed a similar charge. In the stipulation, this item 
is recommended for approval on the basis of that decision. The prin- 
cipal there announced is controlling here; accordingly, the amount of 
$80 is allowed as a proper project charge. 

Item 7, Miscellaneous land expenses—$10,906.10.—TYhe accountant 
took exception to $2,940.92 of the above amount, which is composed 
of 13 items. 

The item of $250, covered by voucher No. 9498, represents fees 
for legal services rendered by Mr. McPherson in an unsuccessful 
attempt to obtain the enactment by Congress of Indian legislation 
to authorize the purchase of land for project purposes from the 
Chippewa Indians. 

The sums of $512.67 paid in May 1920, and $2,000 expended in 
September 1921, and represented by vouchers Nos. 5499 and 1173, 
respectively, cover expenses of Mr. Wear and Mr. Farr in connection 
with the enactment of the Federal Water Power Act, then pending 
before Congress, in an effort to have the act include authority on 
the part of the Commission to authorize the use of Indian lands for 
hydroelectric purposes. 

Inasmuch as the same principle applies to all three of these items, 
they may be disposed of together. In the Alabama Power Co. case, 
supra, we said: 

We think the cost of services rendered generally in an effort to get the 
Commission to adopt a system of rules and regulations that would be favor- 


able to the position of the licensee is not a proper charge to the construction 
costs of particular Federally licensed projects * * * 


The principle announced in that case applies with equal force to 
services rendered in connection with possible action by Congress 
on legislation deemed by the licensee to be favorable to it. The 
allowance of such charges would open the door to the inclusion of 
remote, indirect, and improper expenses, unrelated to the actual 
construction of the particular project. These amounts, $250, $512.67. 


'. 


and $2,000 are accordingly disallowed. 
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The sums of $25, $0.12, $50, $25, $2.16, and $43.82, represented 
by vouchers Nos, 7436, 7464, 8451, 8925, 3840, and 9917, have been 
reexamined and approved by the Commission’s accountant as legiti- 
mately made for project purposes. These several items are, there- 
fore, allowed in accordance with the provisions of the stipulation. 

The stipulation provides that the remaining items of $2.50, $18.47, 
$1.18, and $10.00, represented by vouchers Nos. 7313, 2120, 4072, and 
9498, are not proper project charges, and should be excluded from 
the project cost, which disposition is hereby approved. 

Item 17, Wise Highway—$34,041.48.—This amount purports to 
cover part of the cost of constructing a road 12 miles in length to 
the north and northeast of the reservoir. According to the stipula- 
tion, construction began in 1917, in anticipation of building the 
project, and not in response to a formal request or requirement by 
either the township or county. The road was built under a con- 
tract between A. Wise Land Co. and Sawyer County, Wis., and 
across nonproject land owned by the licensee, which, prior to this 
construction, was practically inaccessible. Licensee was not a party 
to this contract, but urges that construction was financed from a 
“road account” in a bank at Hayward, Wis.; that Mr. Charles Mc- 
Pherson, who was very active in the reservoir development, and its 
attorney at the time, deposited funds in this account to the credit 
of A. Wise Land Co. or C. E. Wise. The charge here under dis- 
cussion accrued during the period from May 1917 to October 1920. 

The record shows that a contribution of $7,500 was made by the 
county to the building of the new road, which was much superior 
in construction to the one which it was to replace. The donation 
was made by the county to offset the increased cost incurred by 
building the road along the route favored by it. It is assumed by 
the licensee that the county’s contribution, plus the amount here in 
issue, represents the total cost of the new road, but no direct evidence 
has been submitted to the Commission to substantiate this contention. 

At the time this road was constructed, there was no existing 
county highway either within or adjacent to the reservoir, and in its 
explanation as to the reason a county road was built by the A. Wise 
Land Co. to replace a township road, licensee states that it had 
purchased practically all lands located along the submerged town- 
ship road for flowage purposes, and that it was not important to 
the township to have it replaced. Licensee further points out, 
however, that the township road was a very important one, as it 
connected the county seat with the southeast portion of the county. 
There being no county roads in Sawyer County in 1917, licensee 
alleges that the county interested itself in all township roads 
which were of importance to it, and frequently gave financial aid 
to improve or relocate them, and that when this was done, they came 
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to be known as “county aid” roads. This did not make them county 
highways, but did give the county jurisdiction over them. It is 
stated that gradually these “county aid” roads came to be looked 
upon unofficially as county highways, but that the county highway 
system was not formally adopted until the year 1925. Thus the 
Wise Highway became a “county aid” road by virtue of the $7,500 
appropriation. 

In support of its allegations, licensee attached to its letter ad- 
dressed to the Executive Secretary, under date of August 4, 1930, copies 
of three affidavits. However, these affidavits are of no force and 
effect because they show no necessity on the part of the licensee 
to build the new highway; they fail to set forth detailed items of 
expense making up the charge here in question; and they do not 
show an agreement between the county and the licensee, but indicate 
the existence of an agreement between the county and the Wise 
Land Co. 

As to the necessity for the building of this road, the stipulation 
states: 

The new road represented by the present item was 12 miles long, between 
points necessary to connect with highways formerly in existence, and was 
part of and completed a through route 33.5 miles long between Winter and 
Hayward, Wis. But for this road, the only access between Winter and Hay- 
ward, after the building of the project, would have been by a road to the 


south and west via Ojibwa, Radisson, Couderay, and Reserve, a total of 39.75 
miles, or 6.25 miles longer than the route by way of the new road. 


Allowance of a voluntary road construction expenditure of $34,- 
041.48 would hardly be justified, merely because it shortened the 
distance to be traversed by only 6.25 miles. The township road which 
was to be submerged was in poor condition, and unavailable for use 
as a through highway for considerable portions of the year. It was 
chiefly utilized by Indians, hunters, and for logging operations, and 
during the time that it was not available, through traffic between 
Hayward and Winter, prior to constructing the Wise Highway, 
was via Ojibwa, Radisson, Couderay, and Reserve. The fact that 
the township road authorities made no demand upon the licensee to 
relocate the road to be destroyed, indicates that they were of the 
opinion that the route taken by through traffic during the greater 
part of the year was adequate for all purposes. All requirements 
of public authority that the licensee was obligated to satisfy were 
satisfied. 

Licensee alleges, however, that this road construction was a judi- 
cious recognition of the damage to be caused by the project develop- 
ment to the system of communication in that locality, which was 
sparsely populated, and that it was playing the part of a good citizen 
in anticipating the complaints of the local authorities by providing 
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an acceptable substitute for the roads to be flooded. However, as 
above pointed out, the township road authorities did not consider the 
road to be submerged important enough to have it replaced, and in- 
asmuch as the county highway system was not formally adopted 
until the year 1925, we are unable to perceive how the county could 
have required said construction, as is contended in the affidavits 
submitted by licensee. Also, in this connection, we call attention to 
the fact that in every instance in which formal claims were made 
by the proper township road authorities, they were satisfied by the 
licensee, and the changes approved by the Commission’s accountant. 
Moreover, the accountant has approved all expenditures made in 
settlement of damages to the then constructed Wise Highway, which 
settlement was agreed to between the county and the licensee. 

The record shows that the Wise Highway was much superior in 
quality to the one which it was to replace. There is, of course, no 
objection to the construction of a new road or a better one, but the 
licensee’s obligation extends only to such part of its cost as would 
have built a highway equal in quality to the one to be replaced. 
What this cost may have been in the instant case is impossible to 
infer from the stipulation; and, in the absence of other standards, 
it is proposed in the stipulation to use as a criterion the cost of an- 
other township road running from the old Indian village westward 
toward Reserve, Wis., which was also destroyed and replaced with a 
highway of similar quality at a cost of approximately $2,000 per 
mile. It was built through country similar to that through which 
the Wise Highway was built; low, sandy country, sprinkled with 
swamp areas and covered with swamps and cut-over timber. It was 
agreed in the stipulation that this per-mile cost should be applied 
to the 12-mile section of the highway here in question, resulting in 
an amount of $24,000 to be allowed as a reasonable cost of relocation. 

Under the law, the Commission is not permitted to speculate 
regarding any item of claimed cost, but is required to base its action 
on definite proof. There is no such proof in the record, and a finding 
unsupported by sufficient evidence to warrant it is beyond the power 
of the Commission. New England Divisions Case, 261 U.S. 184, 203. 
Moreover, as shown elsewhere in this opinion, Wise purchased much 
of the land now included within the project boundary, and in the 
absence of definite proof that the amount here claimed was expended 
for the purposes stated, it is possible that a part or all of this amount 
was expended for these lands, and accounted for elsewhere in the 
project accounts. Therefore, an allowance of any portion of the 
amount here claimed might result in a duplicate charge, inflating 
the capital structure, which would-increase the recapture price to 
be paid for the project, thus directly affecting the public interest 
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that this Commission was created to protect. Furthermore, there is 
evidence in the record indicating that the road was built by and for 
the benefit of the A. Wise Land Co. in connection with the possible 
colonization of the nonproject land. 

The licensee has not submitted to the Commission any direct evi- 
dence establishing the fact that the charges making up the total sum 
here claimed were actually made for the purposes stated, nor has it 
shown that the Wise Highway was a project necessity. Hence there 
is no evidence before the Commission nor in the stipulation upon 
which the amount here claimed can be allowed within the meaning 
and intent of the act. Licensee’s failure to sustain the burden of 
proof justifies the Commission in disallowing this item as a proper 
project expenditure. 

Item 23, Schedule F, damage, legal expenses, $5,000—This item 
is disallowed in conformity with the terms of the stipulation. 

Item 34, Contract, A. Larson & Co., $283461.02—Our accountant 
has approved $281,826.09 of this amount, and proposed the balance 
of $1,634.93 for elimination. 

The reservoir dam was constructed under written contract by A. 
Larson & Co. (a nonaffiliate), dated January 4, 1922, supplemented 
by letter dated January 11, 1922. The contract provided that the 
licensee would purchase certain materials and furnish them to the 
contractor at agreed fixed prices. The amount of $1,634.93 was 
objected to by our accountant on the ground that the prices paid by 
the licensee for cement and steel were less than the prices stipulated 
in the contract and charged to the contractor. In other words, he 
contended that profit and not cost was involved. However, according 
to the stipulation and licensee’s protest to the preliminary accounting 
report, the material in question was purchased through licensee’s pur- 
chasing department, and the item under discussion represents not a 
profit, but the cost of the purchasing services rendered. 

The stipulation disposes of this disputed item as follows: 

Licensee's present ratio of total purchasing cost to total cost of materials, 
ete. purchased, averages about 2 percent, and the cost of its stores department 
to the total cost of materials handled through its storehouse about 10 percent. 
As no storehouse handling was involved with these materials, it is agreed 
that 2 percent on the total invoice cost of materials represented ($48,868.81), 
or $977.38, may be allowed as the nearest practical determination of the pur- 
chasing cost involved, and the remainder of $657.55 be disallowed. 

We cannot agree with this proposed disposition, for the reason 
that 2 percent is an arbitrary amount unsupported by any evidence 


in the record. In arriving at the correct percentage for apportion- 
ing this cost, it is necessary for the Commission to have before it all 
the facts relating to the total purchases made by licensee’s purchas- 
ing department for a specified period, the total cost involved in 
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making such purchases, listed by items, and the portion of the total 
purchases made for the contractor in connection with the project 
construction. 

The Commission, not having the essential evidence before it, dis- 
allows the amount of $1,634.93, with the reservation that the licensee 
be given the opportunity of showing the cost to it of the service in 
question. 

Item 37, V. S. Hillyer, salary, $2,083.26—In his preliminary ac- 
counting report, the accountant recommended $538.31 of the above 
amount for elimination, which sum represents a portion of the salary 
paid to Mr. Hillyer by the American Public Utilities Co. after the 
project was placed in commercial operation, and charged back to 
the licensee. 

According to the stipulation, Mr. Hillyer was construction superin- 
tendent for the licensee during the time in which the amount in 
question accrued, and during the period he drew a salary of $500 per 
month from the American Public Utilities Co. It is stated in the 
stipulation that in the capacity of construction superintendent he 
continued in the discharge of duties in connection with construction 
work on this project, which continued from April 1 to July 1, 1923, 
during which time the construction pay rolls amounted to 
approximately $4,000 per month. 

At a hearing, our accountant testified that from evidence exhibited 
to him subsequent to service of his preliminary accounting report 
upon the licensee, he was satisfied that Mr. Hillyer’s services related 
exclusively to construction, and had no reference to operation. He 
further testified that there was no indication of any element of 
profit in this item to the American Public Utilities Co., as it repre- 
sented only the salary of Mr. Hillyer, and that there could be no 
question as to this item being a proper charge to the project cost. 

The Commission held in the Chelan Electric Co. case, ante, p. 106. 

The beginning of the period of operation does not necessarily mean the 
completion of all construction activities. However, it does mean a degree 
of operation capable of making facilities available for the services for which 
they were intended. We recognize that certain construction activities continue 
into the operating period, such as clean-up work and making permanent instal- 
lations as against those of a temporary nature. We further recognize that 
expenditures for construction activities may be proper charges to capital 
accounts after the beginning of operations. * * * 

It is clear that Mr. Hillyer’s salary was incurred while the actual 
construction was in process, and the testimony of our accountant 
supports the conclusion that this item is a proper construction charge, 
and a fair apportionment of Mr. Hillyer’s salary, in harmony with 
the rule laid down in the Chelan case, supra. The amount of $583.31 
is accordingly allowed as a construction expenditure. 
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Item 38, V. S. Hillyer, expense, $700.32.—The accountant ques- 
tioned $239.15 of the above amount, which represents expenses inci- 
dent to operating and maintaining the automobile used by Mr. 
Hillyer after the beginning of commercial operation, on March 15, 
1923. 

The stipulation proposes to allow $199.85 of the amount objected 
to by the accountant, and to disallow the balance of $39.30, which 
latter amount covers three automobile repair payments made in Sep- 
tember 1923. The stipulation further states that the maintenance 
and operation of this automobile were necessary for the use of Mr. 
Hillyer in his duties in connection with the construction of this 
project during the period from April 1, to July 1, 1923. 

Because only a portion of Mr. Hillyer’s salary was charged to 
the project cost, we are of the opinion that there should likewise be 
an apportionment of his automobile expense. However, inasmuch 
as there is no evidence before us from which we can determine a fair 
apportionment of this expense, the total amount here in question is 
disallowed, with leave to the licensee to furnish evidence as to an 
equitable apportionment for the period in question. 

tem 41, Telephone line to dam site, $1,677.14.—Our accountant has 
sanctioned $1,052.14 of the above amount as a proper project charge, 
and proposes to eliminate the remaining $625. The amount which 
he questioned represents payment for 25 shares of the common stock 
of the Winter Telephone Co. at $25 per share. 

The evidence shows that the Winter Telephone Co. built a tele- 
phone line to the site of the dam, a distance of about 6 miles, for 
which the project was charged $1,052.14. It is stated in the stipula- 
tion that it was necessary for the licensee to buy the 25 shares of 
stock in order to provide for 24 hour telephone service at the project, 
and that there was no market for this stock until 1930, when the 
telephone company merged with other companies into a new com- 
pany, at which time the old stock was called in. The stock here in 
question was then sold for $375, and the stipulation proposes to 
credit to the fixed capital the amount realized from the sale. 

The evidence is convincing that the cost incurred in connection 
with securing telephone service for the project, including the pur- 
chase of stock, as above, is a proper charge to the project, and the 
disposition made in the stipulation is hereby approved. 

Item 48, Control improvement, miscellaneous expense, $1,522.83.— 
The Commission’s accountant objected to a $10 item included in 
the above total, which amount is disallowed in accordance with the 
terms of the stipulation. 

Item 61, Local engineering, $2,120.85.—This amount accrued during 
the period from January 1924 to December 1927, and is stipulated to 
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represent additions to expenditures involved in transactions relating 
to project construction, in the nature of settlement of damage claims 
for land flooded, moving of Indian graves, purchase of additional 
land, condemnation proceedings, ete., and designed to cover the cost 
of required office services. Many of the expenditures in this connec- 
tion appear to have been on account of nonproject matters. 

The stipulation proposes the allowance of this item upon a basis 
of an estimate, and not on the actual cost of these alleged services 
to the licensee. It is further noted that the details of the costs in 
question were not kept. Thus, the licensee has failed to conform 
to the plain requirements of the statute, the license, and the Com- 
mission’s accounting rules, and because of inability to support this 
item by the necessary proof, it must be eliminated from the project 
cost in toto. 

Item 62, Byllesby Engineering & Management Corporation engi- 
neering fee (71% percent), $13,658.98.—This is the sum of the charges 
itemized in column 8 of schedule L of the preliminary accounting 
report. In the stipulation, the licensee has waived all items making 
up the above amount, except the last two shown on sheet 11 of sched- 
ule L: 

(a) Construction of apron for dam $5, 535, 82 
(b) Design and construction of control improvement and light plant. 1, 074. 38 

These two items represent compensation paid by the licensee to the 
Byllesby Co., under a contract dated July 16, 1923 for engineering, 
accounting, and auditing services of the general character discussed 
in the Commission’s opinion in the Louisville Hydro-Electric Co. case, 
ante, p. 133, in connection with a similar Byllesby fee at $481,532.48 
there in controversy. 

We encounter the same difficulty here in ascertaining the portion 
of the amounts in question that represents costs and profits to the 
Byllesby Co. for the services rendered, as we encountered in the Louis- 
ville case, supra; and in the stipulation this difficulty was met in the 
same way as there sought to be employed, namely, by applying to 
these figures the ratios of total expense to income shown by the 
engineering department of the Byllesby Co. for the years concerned. 
Construction of the apron took place in 1924 and 1925, in which 
years the average ratio of expense to income is said to have been 
64.44 percent, which percentage, when applied to the item $5,535.82 


paid for those services, leaves $3,567.28 as the portion representing 
actual cost, and $1,968.54 as representing net profit on the services. 
The design and construction of the control improvement and light 
plant took place in 1927; and 56.66 percent, the stated ratio for that 
year, when applied to the amount of $1,074.38, leaves the sum of 
$608.74 as actual cost and $465.64 as net profit. 
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As hereinbefore shown, both the Louisville Co. and this licensee 
are subsidiaries of the Standard’ Co., with much the same type of 
intercorporate relationship existing between them and _ that 
holding company, and its other subsidiary, the Byllesby Co. 
It is also noted that the data which formed the basis of the stipula- 
tion in the Louisville case, supra, furnished also the basic informa- 
tion for the amounts here in question. 

Counsel for licensee, in his brief, requests that the arguments made 
in the briefs submitted on behalf of the licensee in the Louisville case, 
supra, be also considered by the Commission in connection with 
the two items under discussion. Because the evidence here to be con- 
sidered is substantially the same as was there offered in support of a 
similar Byllesby fee, it follows that what we said in that opinion 
concerning the intercorporate relationship, absence of arm’s length 
bargaining, and the type of evidence presented, is equally applicable 
here. We see no need of restating it. The authorities cited in the 
Louisville case, supra, show that contracts of the kind here involved 
may be disregarded by the Commission, and the licensee be required 
to show the cost to the Byllesby Co. of furnishing the licensee with 
the services claimed to have been rendered. 

In disposing of the Byllesby fee in the Zowisville case, supra, the 
Commission said that it was “of the opinion that it has no right 
to predicate a finding and determination upon the tendered secondary 
evidence, and is unwilling to approve and adopt the proposed stipu- 
lation.” The amount there claimed was rejected “as part of the 
actual, legitimate original cost of this project with leave to the licen- 
see to submit appropriate evidence in support of its claim.” We 
make the same disposition of the items here under discussion. 

Item 63, Byllesby Engineering & Management Corporation fee 
(2.35 percent), $4,275.91—Licensee concedes in the stipulation that 
this is not a proper project charge. It is accordingly disallowed. 

Item, 64, McPherson, services and expenses, $17,125.59—The stipu- 
lation relates that Mr. Mertens furnished vouchers in support of this 
item. It is stated that the charges in question represent compensa- 
tion and expenses of Mr. McPherson at fixed daily rates for specific 
time devoted by him to executive and other work in connection with 
the project construction. The stipulation fails to disclose, however, 
whether or not these vouchers were checked and approved by our ac- 
countant. Furthermore, it appears that our accountant interviewed 
Messrs. McPherson and Joseph H. Brewer in an attempt to locate sub- 
stantiating vouchers, invoices, and other data, but that both frankly 
admitted that all such records had been destroyed. Therefore, it 
appears that this entire amount is made up from journal entries, 
not supported by any evidence of actual expenditures. 

1692—40——24 





346 FEDERAL POWER COMMISSION 


The Commission not having before it any evidence of the nature 
and extent of these alleged services and expenses of Mr. McPherson, 
or any showing that the various items making up the total amount 
are legitimate charges to the project, the entire amount is disal- 
lowed, with leave to the licensee to submit appropriate evidence to 
substantiate the amount here in question. 

Item 64, American Public Utilities Co., engineering and superin- 
tendence fee, $18,851.00—This amount is disallowed in accordance 
with the terms of the stipulation. 

Items 6, 10, 13, 15, 20, 24, 30, 43, General office salaries, $5,610.09. 
The record shows that detailed vouchers and break-downs covering 
these items were exhibited to and checked by our accountant prior 
to the hearing. The charges were found by him to represent actual 
cost of stenographic and other services, as listed in schedule N of his 
preliminary accounting report. The amount of $5,610.09 is hereby 
allowed as a legitimate project charge. 

Items 51-57, Construction of apron addition, $73,811.39.—This 
represents the cost of constructing an apron extension below the 
reservoir outlet for the purpose of protecting the dam. An itemized 
detail of costs comprehended in this item was furnished by the 
licensee. 

The evidence shows that the question of advisability of building 
an apron extension was raised at the time the license was granted, 
but it was decided, with the approval of the Commission, to con- 
struct the dam without the apron and await the results. After the 
dam was completed, special tests disclosed that the apron construc- 
tion was necessary, and because it was thought that erosion and the 
spring freshets of 1925 would place the project in great danger, con- 
struction and completion of this additional apron was accelerated. 

The evidence also shows that $23,850 was the original estimate 
covering the cost of constructing the extension, but that because un- 
anticipated conditions confronted the licensee when actual construc- 
tion took place, i. e., building and enlarging the flume to supply 
water demanded by certain downstream industries, and difficult 
transportation conditions encountered on account of poor roads and 
wet weather during the fall and winter months of 1924, the cost of 
construction was greatly increased. The stipulation states that the 
claimed cost for this construction is more than it would have been 
but for the unusual conditions encountered. The Commission’s chief 
engineer is of the opinion that it cannot be said that the amount now 
claimed is in excess of a reasonable expenditure required for the 
construction, under the conditions confronted. 

The evidence before us is convincing that the amount here claimed, 
$73,811.39, represents a proper construction charge, and it is hereby 
allowed. 
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Item 66, Interest during construction, $157,979.46.—Licensee in- 
cludes in its claim this tentative computation of interest during con- 
struction. It is likewise a tentative suspension by our accountant 
pending determination of the facts ultimately necessary to the exact 
computation of the interest allowable. Such computation requires 
the previous determination of the actual legitimate cost allowable for 
project construction, and the period during which interest on such 
costs may accrue as part of the project fixed capital. As to the rate 
at which interest is to be computed, it was agreed in the stipulation 
that 6 percent should be applied to the period prior to December 1, 
1920, and 8 percent thereafter. The dates, both of beginning and 
ending, of the period during which interest and taxes are to be 
charged to the capital account, were also agreed to in the stipulation, 
which dates we accept for the reasons below stated. 

The stipulation states that a period beginning August 1, 1918, 
or 3 years prior to the beginning of actual construction, represents 
a reasonably sufficient period for the completion of preliminary 
work required for the construction of the project. The record 
before us discloses that preliminary investigations of the project 
started as early as 1914, but were suspended at various times during 
and after the war. 

The project, being a storage reservoir, requires large quantities 
of land. Except the two purchases made in 1914, aggregating ap- 
proximately 28,000 acres, the lands were practically all acquired 
after January 1, 1919. According to the stipulation, it was planned 
to build the project shortly after the 1914 land acquisition—as soon 
as all necessary lands could be acquired. However, it appears that 
there were intervening delays, caused principally by failure to ob- 
tain necessary legislation to authorize the use of certain Indian 
lands. This legislation was finally incorporated in the Federal 
Water Power Act of 1920. 

We are of the opinion that the unexpected delay in obtaining 
legal authority required for assembling the project lands is of a 
sort which can be considered by the Commission in fixing a reason- 
able preliminary period for the purpose of computing interest, 
taxes, and other carrying charges allowable as a charge to fixed 
capital. Additional costs which are occasioned by this character 
of delay are costs not of the project itself, but caused by obstacles 
and interferences not inherent in the problem of its construction. 
It is determined, therefore, that for this project, the maximum 
period of 3 years can be added to the period of actual construction 
under contract, and allowed as reasonably necessary for the pre- 
liminary work. On the supposition that the expenditures for land 
purchases and engineering investigations would be fairly evenly allo- 
cated to the 36 months of this preliminary period, the equivalent 
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allowance for accrued interest would be 114 years, figured on the 
total expenditures prior to August 1, 1921, as allowed herein. Simi- 
larly, taxes calculated for the 114 years would properly accrue in 
this preliminary period. 

It is also agreed in the stipulation that March 15, 1923, marks the 
date when the project can be regarded as available for operation. 
We adopt this date as proper under all the circumstances. As the 
Commission said in the Louisville Hydro-Electric Co. case, ante, 
p. 150: 

For this purpose, we regard that date as proper when in the course of due 
diligence the project has been sufficiently completed to be reasonably reliable 
and available for service. Not merely its technical physical functioning, but 
the nature of the use for which it is designed, and its adequacy to meet the 
burdens such use entails, are factors to be considered. 

This project was designed and built for storage purposes only. 
Our file shows that it was on March 15, 1923, that the gates of the 
dam were closed. Therefore, there can be no question but that the 
project was sufficiently completed at that time to be available for its 
intended purpose. 

August 1, 1921, has been agreed to in the stipulation as the begin- 
ning of the construction period, and the evidence shows and the Com- 
mission finds that construction began on that date, and continued 
with due diligence thereafter. The Commission having found March 
15, 1923, to be the date on which the project became available for 
service, it follows that interest and taxes are allowable from August 
1, 1921, to March 15, 1923. In connection with taxes, it is noted in its 
cost statement that licensee made no claim for taxes from January 1, 
1923, to March 15, 1923. It is pointed out in licensee’s protest, dated 
August 22, 1931, that no local real estate taxes are paid on operative 
property in Wisconsin. In its place, a tax is levied on assessed valua- 
tion of such property. The project. was included in the valuation 
which the Wisconsin Tax Commission placed upon the property 
owned or leased by the Chippewa and Flambeau Improvement Co. 
as of May 1, 1923, and State taxes for 1923 were paid in lieu of all 
other taxes, despite the fact that the project was not in operation 
until March 15, 1923. In fairness to the licensee we allow five twenty- 
fourths of the taxes actually paid in 1923, or $3,140.83. 

As stated above, the stipulation provides for an allowance of 6 per- 
cent interest on all project expenditures incurred prior to December 
1, 1920, and 8 percent per annum from December 1, 1920, to March 
15, 1923. There is no evidence before us to show the identical source 
of the particular funds used for construction purposes; therefore, it 
is impossible to determine the actual legitimate cost of the money 
used for those purposes. According to the stipulation, funds used 
prior to December 1, 1920, for preliminary work, land purchases, etc., 





NORTHERN STATES POWER COMPONY 349 


were obtained on short-term notes given and renewed from time to 
time, with the interest rates averaging approximately 6 percent. It 
is also stated that subsequent to that time the financing was handled 
through the issuance of securities by the licensee, with the average 
cost of moneys being approximately 8 percent. 

It appears that the endeavor of the licensee and our accountant 
and chief accountant to arrive at the cost of obtaining money which 
was used for construction of the project represented at best a mere 
estimate of that cost. Upon analogous facts, the Commission has 
allowed 6 percent for interest during construction. See /n the matter 
of Chelan Electric Co., ante, p. 91, 102; In the matter of Louisville 
Hydro-Electric Co., ante, p. 180; In the matter of Portland General 
Electric Co., ante, p. 161; In the matter of Safe Harbor Water Power 
Corporation, ante, p. 930. 

In view of the above, we are of the opinion that substantial justice 
will be done if interest is computed on the fixed capital account, as 
hereinafter determined, at a normal rate of simple interest during the 
entire period between August 1, 1918, and March 15, 1923. The 
evidence in this case supports the presumption that 6 percent per an- 
num is a normal rate of interest; therefore, we find that simple 
interest computed at the rate of 6 percent per annum on the monthly 
debit vouchers of the fixed capital account, except the account “In- 
terest during construction,” for one-half the month during which 
such expenditures were made, will not be an unreasonable allowance 
for the interest charged on such expenditures during the period 
named. This would result in an allowance of $62,987.52, and the 
disallowance of $94,991.94. 

Thirty days is allowed licensee to file an application for rehearing 
upon any of the amounts disallowed, with the privilege of request- 
ing authority to submit further evidence in substantiation thereof, 
failing which an order will issue directing the result as herein found 
to be entered upon the books of the Northern States Power Co., 
licensee, and that the fixed capital account shall bé set up and kept 
accordingly. 

Frank R. McNinca. 
Bastz Many. 
Hersert J. Drane. 
Crype L. Sravey. 
Ciaupe L. Draper. 





IN THE MATTER OF 


NORTHERN PENNSYLVANIA POWER COMPANY AND 
METROPOLITAN EDISON COMPANY 


Joint Applications for Approval of Sale of Property of Northern Penn- 
sylvania Power Company to Metropolitan Edison Company 


IT-5000 
(Decided September 22, 1936) 


Syllabus 


here all of the common stock of two operating electric companies 
is owned by a common parent company, the sale of the assets of 
one of such subsidiaries to the other for cash or its equivalent 
will not justify a finding that the transaction will be consistent 
with the public interest, since the result of such transaction would 
be to unnecessarily deplete the assets of the combined operating 
properties without compensating benefits. 

2. The standard of public interest which must be determined by the 
Commission in an application under Section 203 of the Federal 
Power Act must be found in the context and purposes of the 
statute of which that section is a part. 


C. Edward Paxson and Harold J. Ryan for applicants. 
Oswald Ryan, Willard W. Gatchell and D. L. King for the Com- 
mission. 


By THE ComMMISsION : 

The joint application of Northern Pennsylvania Power Co. and 
Metropolitan Edison Co., applicants in the present proceeding, seeks 
an order of the Commission authorizing the sale of all the property 
of the former company to and the assumption of all its existing 
obligations by the latter company for a consideration of $2,532,040.09, 
as of April 30, 1935, such consideration to be adjusted upward or 
downward, according to fluctuations arising in the normal course 
of business, both as to assets and liabilities. The sum of $1,537,911.80 
is to be paid by Metropolitan Edison Co. in cash, and the balance 
with adjustments is to be paid in 414 percent gold bonds of Associated 
Electric Co., refunding series due 1956, now owned by Metropolitan 
Edison Co. These bonds are to be taken at their average cost to 
Metropolitan Edison Co. or at the market price thereof at date of 
closing of sale, whichever is the greater, with adjustment for accrued 
interest on such bonds. 
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NORTHERN PENNSYLVANIA POWER CO. AND MET. ED. CO. 351 


The cash part of the consideration represents the proceeds of bonds 
sold by Metropolitan Edison Co. in 1931. Such bonds were issued in 
part to cover expenditures already made for capital improvements, 
and in part for making specific additions and betterments to the com- 
pany’s property. By reason of the Nation-wide business depression, 
however, the specified additions were not made, and the sum of 
$1,537,518.44 of the proceeds of the bond issue was invested by the 
Metropolitan Edison Co. in Associated Electric Co. 414 percent bonds. 
In 1935 the Pennsylvania Public Service Commission ordered the 
company to turn such bonds back into cash and to maintain the sum 
realized therefrom, amounting to $1,537,911.80, in a fund separate 
from its other cash and to make withdrawals therefrom only for the 
payment of the cost of new additions to the company’s fixed capital, 
or for such other purpose as the Pennsylvania Public Service Com- 
mission might approve. 

This Commission, in passing upon this application, does not pur- 
port to determine the propriety under the Pennsylvania law of 
including this cash item in the consideration. Nor has this Com- 
mission made any investigation as to the fairness or adequacy of the 
purchase price of $2,532,040.09 because in its opinion the application 
must. be disposed of on grounds which make the amount of the con- 
sideration immaterial, and in which disposition it may be conceded 
for the purpose of argument only that the proposed consideration is 
fair and adequate. 

A hearing was held in the matter on March 26, 27, and 28. 1936, 
before trial examiner Frank A. Hampton, at which extensive testi- 
mony was taken. Subsequently briefs were submitted by applicants 
and by counsel for the Commission. The Commission has carefully 
examined the entire record in this matter, including all the evidence 
introduced at the hearing, in arriving at its decision herein. 

The evidence at the hearing shows that Northern Pennsylvania 
Power Co. is engaged in the business of generating, transmitting, 
and distributing electric energy to consumers in the counties of Brad- 
ford, Lackawanna, Lycoming. Potter. Sullivan, Susquehanna, Tioga, 
Wayne, and Wyoming in north-central and northeastern Pennsyl- 
vania; that through a long-term lease of the properties of its wholly 
owned subsidiary, Waverly Electric Light & Power Co., is also 
engaged in the business of supplying electricity at retail in the village 
of Waverly and vicinity in the State of New York; that this applicant 
sells approximately 30,000,000 kilowatt-hours of electric energy 
annually but generates in its own plants only approximately 4.000.000 
kilowatt-hours, purchasing the remainder from affiliates; that it owns 
a steam generating plant at Towanda and small hydroelectric generat- 
ing plants at Muncy, Tunkhannock, Oakland, and Lanesboro, Pa.; 
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that it is the owner of facilities for the transmission and distribution 
at retail of electricity within the State of Pennsylvania and has 
electric transmission and distribution lines over which it transmits 
electric energy to the lines which it operates as lessee within the State 
of New York for distribution within that State; that it purchases 
electric energy at wholesale at the New York-Pennsylvania state line 
from New York State Electric & Gas Corporation, an affiliated New 
York corporation, which energy the applicant transmits over its own 
transmission lines within the State of Pennsylvania for sale at retail 
to its consumers therein, and also for retransmission into the State 
of New York for sale at retail to consumers in Waverly, N. Y., and 
vicinity ; that this applicant also has interconnections with New York 
Central Electric Co. and Elmira Light, Heat & Power Co., both 
affiliates; and that it has electric transmission lines crossing the New 
York-Pennsylvania state line. 

The evidence also shows that Metropolitan Edison Co. is engaged 
in the business of generating, manufacturing, purchasing, transmit- 
ting, distributing, selling, and supplying electricity and gas for light- 
ing, heating, and industrial and general utility purposes and steam 
for steam heating; that it supplies electricity in the counties of 
Adams, Berks, Bucks, Chester, Cumberland, Dauphin, Lancaster, 
Lebanon, Lehigh, Monroe, Montgomery, Northampton, Pike, and 
York, all in the state of Pennsylvania; that it supplies gas in the 
counties of Lancaster, Berks, and Northampton and steam heat in the 
city of Easton, Northampton County, all in the State of Pennsylvania ; 
that it possesses large generating plants, its principal plants being 
located at Middletown, Pa., on the Susquehanna River, a steam plant, 
with a capacity of 60,000 kilowatts; another steam plant at Reading 
on the Schuylkill River, with a capacity of 69,000 kilowatts; and a 
third steam plant at Easton, Pa., on the Lehigh River, with a capacity 
of 30,000 kilowatts ; that it has also a hydroelectric plant on the Susque- 
hanna River at York Haven, with a capacity of 19,000 kilowatts and 
several small hydroelectric plants, including one on the Schuylkill 
River near Reading, one on the Lehigh Canal at Easton, and one at 
Stroudsburg; that the total generating capacity of its plants is in the 
neighborhood of 172,000 kilowatts, with a peak load of approximately 
110,000 kilowatts; that this applicant has a large high tension trans- 
mission system which is interconnected with similar systems and plants 
of other operating public utilities within and without the State of 
Pennsylvania; that it sells electric energy in the State of Maryland 
at wholesale; and that the electric transmission lines of this appli- 
cant cross the state lines between the States of Pennsylvania and 
New Jersey and the States of Pennsylvania and Maryland, 
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Northern Pennsylvania Power Co., as of April 30, 1935, had issued 
and outstanding 22,130 shares of common stock without par value, 
all of which is owned by NYPANJ Utilities Co., a holding com- 
pany subsidiary of Associated Gas & Electric Corporation, which 
in turn is a holding subsidiary of Associated Gas & Electric Co. Its 
funded debt as of the same date amounted to $4,004,000 of 5 percent 
bonds of three series, having varying maturities. Metropolitan Edi- 
son Co. as of April 30, 1935, had issued and outstanding 360,780 
shares of common stock without par value, all of which was owned 
by NYPANJ Utilities Co. It also had 5,734 shares of no par 
value prior preferred stock, $7 dividend series; 91,802 shares of no 
par value prior preferred stock, $6 dividend series; 199 shares of no 
par value prior preferred stock, $5 dividend series; 11,518 shares of 
cumulative preferred stock, $7 dividend series; 95,886 shares of cum- 
ulative preferred stock, $6 dividend series; and 5,686 shares of cumu- 
lative preferred stock, $5 dividend series. Most of the preferred 
stock is held by the public. Metropolitan Edison Co. as of the same 
date had a funded debt of $40,715,900, of which approximately 
$11,000,000 has since been refunded or is in the process of refunding 
at a lower interest rate. 

Applicants are before this Commission by virtue of the provisions 
of section 203 of the Federal Power Act, which requires Commission 
authorization for a transaction of this nature and which directs the 
Commission to approve the proposed transaction if the Commission 
finds that it “will be consistent with the public interest.” The bur- 
den is upon the applicants to prove the facts necessary to support 
such finding. The Commission may grant any application in whole 
or in part and upon such terms and conditions as it finds necessary 
or appropriate to secure the maintenance of adequate service and the 
coordination in the public interest of facilities subject to the 
jurisidiction of the Commission. 

In considering applications filed under section 203, the Commission, 
in order to resolve the question of public interest, must have recourse 
to the broad purposes of the Federal Power Act in determining the 
standards to be applied. 

Such is the clear meaning of the language used by the Supreme 
Court in Texas et al. v. United States, 292 U.S. 522 (1984), constru- 
ing a section of the Interstate Commerce Act which provides as the 
condition of approval of proposed acquisitions of property a finding 
by the Interstate Commerce Commission that such acquisitions will 
be consistent with the public interest. The Court then said: 

The criterion to be applied by the Commission in the exercise of its author- 
ity to approve such transactions * * * is that of the controlling public 
interest and that term as used in the statute is not a mere general reference 
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to public welfare, but as shown by the context and purpose of the act, has 
direct relation to adequacy of transportation service, to its essential conditions 
of economy and efficiency, and to appropriate provision and best use of 
transportation facilities. [Italics supplied.] 


See also New York Central Securities Corp. v. United States, 287 
U.S. 12. 

The important part of the above-quoted language as it relates to 
this Commission’s criteria for the finding to be made under section 
203 (a) is not the discussion of the general divisions or. subjects of 
the criteria the Interstate Commerce Commission may use to test 
the public interest under the Interstate Commerce Act, but is the 
statement as to how and from what source such criteria are properly 
ascertained. The Court’s language in the above case gives this 
Commission not the criteria, but the guide and method by which 
it may ascertain and set up those criteria, to wit: by reference to the 
context and purposes of the act. It may well be reasoned that 
there are embraced within the purposes of the Public Utility Act 
of 1935, of which the Federal Power Act is an integral part, at least 
such matters as the securing of reasonable wholesale rates in inter- 
state commerce, the prevention of unfair discrimination in whole- 
sale rates and services in interstate commerce; the free flow of electric 
energy in interstate commerce; the honest and advantageous financ- 
ing of public utilities; the protection of such public utilities from 
improper depletion of their assets by holding companies; the appro- 
priate coordination of facilities in the interests of consumers and 
investors; the maintenance of adequate service; and the conservation 
of public utility assets so as to provide necessary additions and exten- 
sion of facilities to meet the expanding needs of the public for 
electric energy, and thus accomplish the most effective use of the 
assets of operating companies for the public benefit. 

The Commission in acting upon an application under section 203 
is called upon to weigh carefully the various results which might 
follow the consummation of the transaction proposed. Some resu!ts 
may appear to be affirmatively beneficial, some actually or potentially 
detrimental, while others may be inconsequential. The Commission 
must take an over-all view, weighing the good against the bad, in 
order to be able to find either that the proposed transaction is con- 
sistent or is inconsistent with the public interest. 

In the present case, it may be conceded that the consolidation of 
the properties in question would effect some savings in bookkeeping, 
auditing, report-making, and the like, and would accomplish a simpli- 
fication of corporate and financial structures. Also, it appears from 
the record that if the Northern Pennsylvania properties were added 
to the Metropolitan Edison system, Metropolitan Edison Co. would be 
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able to refinance the funded debt against such properties at a sub- 
stantial saving, assuming the continuance of a favorable market, al- 
though in this respect, there is no definite showing that the Northern 
Pennsylvania Co., could not itself refinance its funded debt at a 
substantial saving. 

Balanced against the advantages which may flow from the pro- 
posed transaction is a feature which appears to the Commission to 
outweigh such benefits. If the transaction were approved, the effect 
would be that the holding company would withdraw to itself 
$2,532,040.09 in cash and securities from the liquid assets of operat- 
ing subsidiaries without commensurate benefits to such subsidiaries, 
NYPANJ Utilities Co., by the proposed transaction, would have 
its current financial position improved to the extent of $2,532,040.09 
with a concurrent and equal impairment in the current position 
of its operating subsidiary, Metropolitan Edison Co. If the trans- 
action were completed, NYPANJ Utilities Co. would own and 
control through one subsidiary, instead of two, precisely the same 
operating properties that it owned and controlled before, and it would 
be entitled to the same total profits realized therefrom. The trans- 
action cannot be dealt with upon the same basis as if the applicants 
were independent companies, and this Commission’s duty in the 
present circumstances goes beyond a scrutiny to determine mere fair- 
ness of price and effect upon efficiency and economy in operations. 

Stripping the transaction of surface fictions and looking to the 
parties actually interested therein, the Commission readily identifies 
the real purchaser and real seller as NYPANJ Utilities Co. and 
recognizes the fact that this transaction will result in a transfer of 
current assets from a subsidiary to a parent company without the 
necessary compensating benefits to the former which the public 
interest demands. 

Since the Commission, after careful examinations of the evidence 
of record, reaches the conclusion that the proposed transaction in 
its present form cannot be found to be consistent with the public 
interest, it is unnecessary to discuss in this opinion other elements 
entering into this consideration of public interest. 

The application herein sought is, therefore, denied and order will 
issue in conformity with this opinion. 

Frank R. McNincu. 
Bast Man ty. 
Craupe L. Draper. 
Hersert J. Drane. 
Crypve L. Seavey. 
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Order denying authorization of sale of facilities 


Northern Pennsylvania Power Company and Metropolitan Edison 
Company 


(IT-5000) 


It appearing to the Commission : 

That on August 29, 1935, Northern Pennsylvania Power Co. and 
Metropolitan Edison Co, filed their joint application, and on Janu- 
ary 20, 1936, their amended application for approval by the Commis- 
sion of the sale to Metropolitan Edison Co. of the franchises and all 
the property of Northern Pennsylvania Power Co. in accordance 
with the plan and terms therein stated, and that a hearing on the 
said application was held beginning March 26, 1936, and ending on 
March 28, 1936. 

Now, therefore, upon full consideration of the evidence and mat- 
ters of record before it, and for the reasons set forth in the accom- 
panying opinion, entered and filed on the date hereof, which said opin- 
ion is hereby referred to and made a part hereof, the Commission 
hereby finds that the proposed sale will not be consistent with the 
public interest. 

Therefore, it is ordered: 

That the said application of Northern Pennsylvania Power Co. 
and Metropolitan Edison Co. for approval.of the sale of the fran- 
chises and all of the properties of Northern Pennsylvania Power Co. 
to Metropolitan Edison Co. be and the same hereby is denied. 





IN THE MATTER OF 


CLARION RIVER POWER COMPANY 


Applications for Licenses for Projects Nos. 316 and 317, Pennsylvania 
EP-316 and 317 
(Decided February 9, 1937) 


Syllabus 


1. Applications for licenses to supersede preliminary permits for 
hydroelectric power projects denied where after a lapse of more 
than 11 years from the filing of such applications, applicants 
have not made the requisite showing as to economic feasibility 
or compliance with State laws. 


Garrett P. Brownback and Moultrie Hitt for applicant. 


Oswald Ryan, Willard W. Gatchell and D. L. King for the Com- 
mission. 


G. H. W. Sherman for United Natural Gas Company. 
W. L. Fox in propria persona. 


By THe CoMMISSsION : 


This matter comes before the Commission as the result of an order 
adopted by the Commission on April 7, 1936, requiring the Clarion 
River Power Co. to appear at a hearing on May 6, 1936, to show 
cause why its applications for licenses for projects Nos. 316 and 317 
should not be denied. 

The Clarion River Power Co. holds a license from the Commis- 
sion for a hydroelectric project on the Clarion River in Pennsylva- 
nia known as the Piney project, No. 309. This project was licensed 
October 13, 1922, and has been in operation since October 1, 1924. 
On October 24, 1922, the Clarion River Power Co., which will be here- 
inafter referred to as “applicant”, filed applications for preliminary 
permits for two other projects on the Clarion River, one to be lo- 
cated above, and the other to be located below the Piney project. 
Preliminary permits for these projects were issued on February 21, 
1923, for a period of 3 years, and on December 21, 1925 applications 
were filed for licenses. While action upon the license applications 
was awaiting a report from the Chief of Engineers of the War De- 
partment, the applicant amended its plans for project No. 316, known 
as the Mill Creek project, the amended application being filed on 
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March 6, 1929, to provide for the substitution of an earth and rock 
fill dam with a concrete core wall for the originally contemplated 
masonry dam. 

By letter dated April 21, 1933, the Chief of Engineers of the War 
Department submitted his report on the projects in which he stated 
that the projects were well adapted to develop the water resources 
of the region and that project No. 316 would be beneficial by way of 
flood control and regulation of the flow of Clarion River in the 
interests of navigation. The report did not contain sufficient facts 
from which the Commission could determine the economie feasibility 
of the projects, although doubt was expressed as to applicant’s 
ability to finance the projects at that time and some questions were 
also raised as to certain engineering features in connection with the 
earth dam at Mill Creek. 

Subsequent to receipt of the report of the Chief of Engineers of 
the War Department, applicant was requested to furnish further 
information as to the economic possibilities of the projects and as to 
the materials available for the proposed earth dam. Such addi- 
tional information was furnished with respect to the engineering fea- 
tures, but none with respect to the economic feasibility of the 
projects. In January 1935 applicant was requested to inform the 
Commission whether, if licenses were granted, it was in a position to 
proceed -with the construction of the projects. No reply was re- 
ceived to this specific question, but shortly thereafter applicant ad- 
vised the Commission that it was considering an amendment to proj- 
ect No. 316, which would provide for including in that project the 
utilization of waters from the neighboring Tionesta Creek. 

On May 9, 1935, applicant was requested by the Commission to 
submit on or before July 15, 1935, a complete statement relative to 
(1) its good-faith intention to construct the projects and its plans 
for financing them; (2) the existence of a market, present or pros- 
nective, for the output of the project; and (3) its compliance with 
the laws of Pennsylvania. 

The statement requested was not filed on or before July 15, 1935, 
and from time to time thereafter applicant requested and received 
additional time for making the required showing. The last of such 
extensions, made on December 20, 1935, required such statement to 
be filed on or before March 15, 1936. The latter date having passed 
with the statement still unfiled, the Commission on April 7, 1936, 
adopted an order requiring applicant to appear on May 6, 1936, to 
show cause why its application should not be denied. The present 
proceeding is taken pursuant to that order. 

At the hearing on such order, which was held on May 14, 1936, 
after having been postponed from May 6, again at applicant’s re- 
quest, applicant presented oral and documentary evidence to support 
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its applications. This evidence tended to show that applicant could 
probably finance the construction of the projects and that operating 
companies in the Associated Gas & Electric System in Pennsylvania 
could immediately absorb approximately 310,000,000 kilowatt-hours 
of the estimated 420,000,000 kilowatt-hour output of the projects by 
substituting operation of the project hydro plants for less efficient 
steam units now being operated. The testimony also indicated that 
the rate of load growth of the Pennsylvania companies should, 
within a short period of time, absorb the balance of the output. 

However, the evidence failed to show the economic feasibility of 
either project, and it also failed to show compliance with the laws of 
Pennsylvania which noncompliance was conceded by applicant. 

The upper, or Mill Creek project, No. 316, is intended to equalize 
the flow of Clarion River and thereby to provide for a flow of water 
necessary to produce primary power both at the constructed Piney 
project and at the lower or Foxburg project, No. 317. It is admitted 
that without such equalization of flow, the Foxburg project would 
not be economically feasible and applicant would not desire to 
construct it. The showing with respect to the economic feasibility 
of the Mill Creek project was weakened by claims made by United 
Natural Gas Co. and its affiliates that certain of its properties would 
be submerged by the waters impounded behind the dam to be con- 
structed at that project, and that the damages resulting from such 
flooding would be in excess of $3,000,000. Applicant admitted that 
it had included no single damage item as large as $3,000,000 as a part 
of the estimated cost of the project (the total of such damage items 
being estimated by applicant at $3,500,000) and that if the damage 
claims of the gas companies could be shown to be substantially in 
the neighborhood of the amount claimed, the Mill Creek project 
would be difficult to justify from an economic standpoint. The ap- 
plicant further admitted that in its estimate of damages little study 
had been made of the effect on the gas properties, but that such 
study, which would occupy about 6 months, would now be made by 
the applicant regardless of what action might be taken by the Com- 
mission on the applications for the projects. 

The examiner who conducted the hearing continued the show- 
cause order for a period of 6 months, subject to the approval of the 
Commission, to permit applicant to make an investigation of this 
damage claim and to report to the Commission the results of such 
investigation. From the date of the hearing to the date of this 
opinion, the Commission has received no communication of any form 
from the applicant bearing upon this question, although the date to 
which this show-cause order was continued has long since passed. 
The Commission in its consideration of this feature of the case does 
not purport to pass upon either the validity or the amount of the 
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claim. The injection of this issue into the case was not met by 
applicant with a denial either of the validity or of the amount of 
the claim. No charge was made by applicant that the damage claim 
was being presented for any nuisance value; on the contrary, the 
applicant requested further time to investigate the amount to which 
the claim might extend. In view of the applicant’s continued silence 
on this question since the hearing, the Commission holds that appli- 
cant has not made a satisfactory showing with respect to the 
economic feasibility of the projects. 

Applicant has also failed to satisfy the Commission with respect 
to the statutory requirement, section 9 (b), Federal Power Act, of 
a showing of compliance with state laws, which, it is conceded, re- 
quire state permission for the flooding of the approximately 50 acres 
of land within Cook Forest Park, a state park, involved in the 
construction of the Mill Creek project. It appears that the State 
Water and Power Resources Board of Pennsylvania is the only 
agency of that state other than the legislature which could grant 
such permission. The applicant’s attempts to secure by negotiation 
the necessary permission have been carried on since July 1935 and 
lad apparently reached a standstill when the office of the Attorney 
General of Pennsylvania informed the applicant that no statutory 
authority could be found for giving such permission. The appli- 
‘ant insists that ample statutory authority does exist and on July 6, 
1936, submitted to this Commission a brief which it had filed with 
the Attorney General of Pennsylvania setting forth its interpretation 
of the applicable state laws. At the hearing, applicant conceded 
its inability to meet the statutory requirement at that time, but ex- 
pressed the hope that within the additional 6 month period allowed 
for the investigation of the damage claims it would be able to com- 
plete its negotiations and be in a position to make a satisfactory 
showing of compliance with state laws. 

From applicant’s brief on this question, it appeared that a reason- 
able difference of opinion existed between applicant end the office 
of the Attorney General of Pennsylvania as to the interpretation of 
the applicable laws and the continuance of the show-cause order was 
approved to include further opportunity for the parties to arrive at 
an agreement on such interpretation, if possible. The applicant, 
however, has made no further showing on this question. It is unnec- 
essary for the Commission, therefore, to determine the issue in the 
controversy between the applicant and the Attorney General, it being 
sufficient that the required authority has not been obtained from the 
State of Pennsylvania with respect to the Mill Creek project, and it 
being conceded by the applicant that the Foxburg project cannot. be 
economically justified unless the upper project is constructed. 





CLARION RIVER POWER COMPANY 361 


The Commission is thus confronted in the present case with appli- 
cations of long standing which at this late date are not supported 
upon the record by the showing necessary before licenses can issue. 
Applicants cannot retain indefinitely or for an unreasonable period 
the priority which is conferred by the act where application has 
been filed pursuant to preliminary permits previously issued. Cer- 
tainly, an applicant under the circumstances of the present case 
stands on no more favored ground than a licensee who, for one rea- 
son or another, is unable to carry on the construction of a project 
in accordance with the conditions of his license. Compare opinion 
In the matter of Empire District Electric Co., ante, p. 212. 

For the foregoing reasons, we conclude that the present applica- 
tions must be denied. Order will issue in conformity with this 
opinion. 

Frank R. McNincu. 
Bast Many. 
Hersert J. Drane. 
Criaupe L. Draper. 
Crype L. Seavey. 


Order denying applications for licenses 
Clarion River Power Company 
(Projects Nos. 316 and 317) 


Upon applications filed December 21, 1925, by the Clarion River 
Power Co. for licenses for proposed power projects on the Clarion 
River in Pennsylvania, designated as project Nos. 316 and 317, said 
applications having been filed pursuant to preliminary permits for 
said projects, and amendment of application for said project No. 316 
having been filed March 6, 1929; 

The Commission, upon consideration of said applications and 
amendment of application, reports thereon, including the report of 
the Chief of Engineers, and the evidence adduced at a hearing held 
May 6-14, 1936, and for the reasons set forth in the accompanying 
opinion, entered and filed on the date hereof, which said opinion is 
hereby referred to and made a part hereof, finds: 

(1) That the proposed construction and operation of project No. 
317 is contingent upon the construction and operation of project 
No. 316; 

(2) That applicant has not submitted satisfactory evidence of 
compliance with the laws of Pennsylvania requiring licenses from 
the water and power resources board of said State and requiring the 

16934025 
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obtaining of permission to flood 50 acres within Cook Forest, a 
Pennsylvania State forest, as necessary to project No. 316; 

(3) That applicant has not included in its estimate of cost of 
project No. 316 and has not shown what the effect would be upon 
the economic feasibility of said project of claims, aggregating ap- 
proximately $3,000,000, by property owners for damages for flooding 
of their properties in the event of construction of project No. 316; 

And it appearing from the record of proceedings had upon said 
applications that applicant was given ample and repeated oppor- 
tunities before and after said hearing to show: (1) Its good-faith 
intention to construct the projects and the plans for financing; (2) 
the existence of a market, present or prospective, for the output of 
said projects; and (3) evidence of compliance with the laws of the 
State of Pennsylvania as required by section 9 of the act; and that it 
failed, as hereinbefore found, to make such showing; 

The Commission orders: That said applications be and they are 
hereby denied. 





IN THE MATTER OF 


BROAD RIVER POWER COMPANY AND LEXINGTON 
WATER POWER COMPANY 


Joint Application for Approval of Transfer of License for Project 
No. 516, South Carolina 


EP-516 
(Decided February 9, 1937) 


Syllabus 


1. A prospective transferee of a license for a hydroelectric project 
under section 8 of the Federal Power Act must be qualified to 
hold said license and to maintain and operate such project to the 
same extent as an original licensee. 

2. Where prospective transferee has not made satisfactory showing as 
required by section 9 (b) of said act, of compliance with a State 
law requiring State commission approval of the acquisition of 
the project properties, which approval is necessary to enable it 
to hold said license and to maintain and operate the project, the 
Federal Power Commission cannot give its approval to the trans- 
fer of the license or of the rights granted thereunder as required 
by section 8 of said act. 

3. Where status of parties before the Commission as interstate public 
utilities is disputed, Commission will not resolve dispute where 
matter in issue can be disposed of on other grounds. 


C. Edward Paxson and W. C. McLain for applicants. 
Oswald Ryan, R. S. Keebler and D. L. King for the Commission. 


By THe ComMMISssION : 


This cause arises upon a joint application of Broad River Power 
Co., a public service corporation organized under the laws of the 
State of South Carolina engaged in the generation, transmission, 
distribution, and sale of electric energy and in the rendition of other 
utility services to customers in the vicinity of Columbia, S. C., and 
Lexington Water Power Co., a South Carolina corporation engaged 
in the generation and wholesale sale of electric energy from a licensed 
hydroelectric project designated on the records of the Commission 
as project No. 516. The expressed purpose of the application is to 
secure the written approval of the Commission under section 8 of 
the act for the transfer of the license for said project and the rights 
thereunder granted from the Lexington Co. to the Board River Co. 
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On May 13, 1936, a hearing was held by the Commission upon the 
application. At such hearing Commission counsel suggested the pos- 
sible applicability of section 203 of the act to the transaction in ques- 
tion in view of the ownership and operation by each of the applicants 
of facilities for the transmisison and wholesale sale of electric energy 
under such circumstances as to indicate the probability of interstate 
commerce. Without conceding that either applicant owned or oper- 
ated such facilities as to bring the transaction within the scope of 
section 203, counsel for applicants stated that if the section were 
found to be applicable the application and hearing should be treated 
by the Commisison as having been made and conducted under that 
section as well as under section 8. For reasons which will hereafter 
appear, however, it is unnecessary for the Commission to determine 
either the applicability of section 203 or the merits of the transaction 
under that section, and the Commisison does not undertake to deter- 
mine either of these questions. 

It also appeared at the hearing that the Broad River Co. had 
applied to the Public Service Commission of South Carolina, as re- 
quired by the laws of that State, Section 2 (1), Act 871, Session of 1932, 
for authority to acquire the properties of the Lexington Co. Inas- 
much as the securing of such authority is a necessary prerequisite to 
the operation of the Lexington properties by the Broad River Co. it 
becomes apparent that the authority of the Commission, under section 
8, to approve the transfer of the license in the absence of State com- 
mission approval must be determined. 

The Commission’s power to approve transfers of licenses under sec- 
tion 8 is no broader than its power to issue licenses in the first in- 
stance, and a prospective transferee must be able to qualify in all 
respects as an original licensee. This is obvious from the language 
of section 8, which provides that “any successor or assign of the rights 
of such licensee, whether by voluntary transfer, judicial sale, fore- 
closure sale, or otherwise, shall be subject to all the conditions of the 
license under which such rights are held by such licensee and also 
subject to all the provisions and conditions of the act to the same 
extent as though such successor or assign were the original licensee 
hereunder; * * *” [Italics supplied.] 

Since the original license necessarily contains, by reference, the 
provisions and conditions of the act in respect of the rights and 
duties of the United States and the licensee thereunder, it is ap- 
parent that the provision of section 8 subjecting a transferee to “all 
the provisions and conditions” of the act would be meaningless 
surplusage unless it had reference to the provisions and conditions 
applicable at the time of the issuance of a license. One of the con- 
ditions which must be met before a license can be issued is found 
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in section 9 (b) requiring submission of “satisfactory evidence that 
the applicant has complied with the fequirements of the laws of the 
State or States within which the proposed project is to be located 
with respect to bed and banks and to the appropriation, diversion, 
and use of water for power purposes and with respect to the right 
to engage in the business of developing, transmitting, and distrib- 
uting power, and in any other business necessary to effect the pur- 
poses of a license under this act.” 

If a prospective licensee could not submit satisfactory evidence 
of compliance with State laws necessary to enable it to operate 
a project, the Commission could not issue a license in the first 
instance. If Broad River Power Co. is unable to show satisfactory 
evidence that it has complied with the laws of the State of South 
Carolina necessary to enable it to operate the project and carry 
out the purposes of the license, obviously it would be unable to 
fulfill the obligations of the original licensee as required by the act 
and the Commission would be without authority under such circum- 
stances to give its written approval to the transfer. The fact that 
the Broad River Co. holds a franchise authorizing it generally to 
carry on the business of developing, transmitting, and distribu- 
ting power in parts of the State of South Carolina is not of itself 
sufficient to meet the requirement of section 8 of the Federal Power 
Act in the present instance. 

On January 28, 1937, the South Carolina Public Service Commis- 
sion by formal order refused to approve the acquisition of the Lex- 
ington properties by the Broad River Co. Under this circumstance 
the Broad River Co. is unable to submit the evidence which is a 
condition precedent to this Commission’s approval, and no good 
purpose would be served by holding this proceeding in further 
abeyance. Consequently, the Commission, for the reason stated, 
must deny the application before it. 

Order will issue in conformity with this opinion. 

Frank R. McNrncu. 
Bastt Man ty. 
Craupe L. Draper. 
Hersert J. Drane. 
Crypve L. Seavey. 


Order denying approval of transfer of license 


Broad River Power Company and Lexington Water Power Company 
(Project No. 516) 


Upon joint application filed February 20, 1936, by Broad River 
Power Co. having an office and principal place of business at Colum- 
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bia, S. C., and Lexington Water Power Co., licensee under the 
license for project No. 516 issued August 3, 1927, for approval of the 
sale and transfer of all the property and franchises, including said 
license, of the latter company to the former company ; 

The Commission, having considered said application, the proofs 
adduced at the hearing held thereon, the examiner’s report on said 
hearing and the record of all other proceedings pertaining thereto 
and to said license and for the reasons set forth in the accompanying 
opinion, entered and filed on the date hereof, which said. opinion is 
hereby referred to and made a part hereof, finds: 

(1) That the Broad River Power Co. is a corporation organized 
under the laws of the State of South Carolina; 

(2) That said Broad River Power Co. has not submitted satis- 
factory evidence of approval of said sale and transfer by the Public 
Service Commission of South Carolina in accordance with the re- 
quirements of the laws of the State of South Carolina within which 


said licensed project is located, as necessary to effectuate the purposes 
of said license; 


And the Commission orders: 
That said application be and the same is hereby denied. 





IN THE MATTER OF 
SAFE HARBOR WATER POWER CORPORATION 


Reconsideration of Certain Items of Actual Legitimate Original Cost of 
Project No. 1025, Pennsylvania 


EP—1025 


(Decided June 22, 1937) 


Syllabus 


. A loss represented by the difference between the purchase and sale price 
of land acquired by licensee as a quarry site but not actually used as 
such is allowable as a proper project cost where it appears that the 
acquisition was made upon the advice of expert geologists for the pur- 
pose of insuring the licensee against the emergency of an inadequate 
supply of stone to be used in construction of the project and to effect a 
Saving in the price of materials. 

2. Fees paid to a partnership individual members of which in fact controlled 
the licensee and were officers and directors thereof are disallowed on 
the ground that the actual cost to the partnership rendering such serv- 
ices for which the fees were paid was not shown. 

. Where the record satisfactorily discloses that aerial surveys, photographs, 
and motion pictures of project property and project activity are of 
reasonable necessity and use to the project, and the expenditures there- 
for are restricted to the actual needs of the licensee, their cost will be 
allowed as a proper charge to project cost. 

. Interest on expenditures made for part of a project unit that was incom- 
plete as of the date of the claimed cost statement and accounting 
report is not allowable as a proper project cost until the unit is 
completed and placed in service. 


John E. Malone and G. T. Hambright for licensee. 
Dozier A. De Vane and John R. Curry for the Commission. 


By tHE CoMMISSION : 


On June 29, 1935, the Commission filed its opinion and order deter- 
mining the actual legitimate original cost of construction of this proj- 
ect as of December 31, 1932, Jn the matter of Safe Harbor Water Power 
Corporation, ante, p. 230. The licensee claimed a total project cost of 
$25,040,001.28. Subsequently thereto adjustments were made by 
licensee which reduced the claim by the net amount of $44,889.54, thus 
resulting in a net adjusted claim of $24,995,111.74. Of this sum, the 
Commission found that $24,606,824.82 represented actual legitimate 
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original cost of the project. The remaining portion of the adjusted 
claimed cost, amounting to a net charge of $388,286.92, was disposed of 
as follows: disallowed items aggregating a net credit of $179,299.73, 
and reserved for further adjustment or consideration charges amount- 
ing to $567,586.65. 

A recheck of the items aggregating $24,606,824.82, which the Com- 
mission previously found to represent actual legitimate original 
cost of the project, develops the fact that this amount was overstated 
by $11,901.02, the difference being made up of two items, one for 
$10,000 and the other for $1,901.02. The $10,000 item represents in- 
terest and is determined as follows: 

Shown in summary of order_....._..._.__...._--- _... $1, 259, 163. 18 
Actually allowed: 
Advances : 
Pennsylvania Water & Power Co. at 6 per- 
OUNG tesa lee et $234, 824. 
Consolidated Gas, Electric Light & Power 
Co. at 6 percent 
Consolidated Gas, Electric Light & Power 
Co. at 5 percent 
Pirst mortgage heie rs ts cee 635, 250. 00 
1, 249, 163. 18 


Excess allowance $10, 000. 00 


The other item of $1,901.02 represents charges not specifically dis- 
allowed or reserved in the earlier opinion, but licensee was directed to 
make the necessary adjustments, and subsequently investigation has 
shown the amount to be as stated above. Since the item was neither 
disallowed nor reserved, it is obvious that it was included in the total 
allowances. Therefore, the total allowed under the earlier opinion 
should be stated as $24,594,923.80 instead of $24,606,824.82. 

On October 12, 1935, the licensee petitioned the Commission for 
a rehearing on debit items aggregating $26,490, disallowed as part of 
the net credit of $179,299.73 ; also items aggregating $567,586.65, which 
were reserved for further consideration in the opinion. On November 
12, 1935, the Commission denied a rehearing on all items except those 
aggregating $567,586.65. The licensee filed an amended petition on 
December 24, 1935, praying for a modification of its original petition 
to include for rehearing an additional sum of $1,979, which was the 
purchase price of two tracts of land acquired as quarry sites. The 
Commission granted the prayer of licensee’s petition on January 3, 
1936. At the rehearing licensee revised its claim for interest during 
construction by withdrawing a net amount of $334,914.04, represent- 
ing certain debits and credits applicable to period subsequent to Feb- 
ruary 29, 1932, and adding $211,449.46, representing interest on funds 
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derived from sale of capital stock, and interest on funds expended for 
units which were not completed on the accounting date of December 
31, 1932. These additions and withdrawals by licensee resulted in a 
net reduction of its claim of $123,464.58. Therefore, the total sum for 
reconsideration is $458,002.09, summarized as follows: 


Reserved [ i $567, 586. 65 
Interest reserved, understated_____-_- sbi baat nsis pithedincceetabasbeiebeieaibitebe 10, 000. 00 
Items not specifically disallowed or reserved 1, 901. 02 
BE DEEN: DE CORTES GR. 0c wdinciccumtensittemieatn 1, 979. 00 
Licensee’s revised interest claim: 

TF MET OII os Acecqencle-nepeunaltneodencectoneaamacerhertereee $334, 914. 04 

DONO 63 BL A ae ae 211, 449. 46 

(123, 464. 5&8) 


Total for reconsideration_..._........._....._.._..._.____... $458, 002 08 


An audit of the items aggregating the aforesaid amount was made 
and completed on February 29, 1936, by Mr. Paul J. Arrington, a 
Commission accountant, acting under the supervision of the Commis- 
sion’s accounting staff. 

Pursuant to the Commission’s order of January 3, 1936, a hearing 
was duly held on March 4, 1936, at which time oral and documentary 
evidence was submitted by the licensee and by the Solicitor on behalf 
of the Commission. 

The description of the project, together with the corporate and indi- 
vidual affiliations involved, having been fully discussed in the previous 
opinion, repetition thereof in this opinion is deemed unnecessary. 


QUARRY SITES 


On January 3, 1936, the Commission granted a rehearing on an item 
of $1,979, representing the loss sustained by the licensee on the pur- 
chase and sale of two tracts of land designated as the Gantz and 
Stump properties. This amount was disallowed by the Commission 
because it was not shown that the acquisition of these tracts was neces- 
sary for project purposes and said tracts were never actually used for 
such purposes. At the rehearing the licensee introduced evidence 
showing that the best price obtainable from outside sources for stone 
suitable for construction purposes was $2 per ton and the amount of 
stone necessary was approximately 900,000 tons; the licensee deter- 
mined to produce its own stone, did so, and thereby effected a saving 
of more than $900,000 ; that it employed independent expert geologists 
to conduct preliminary examinations of available sites for quarry 
purposes and upon recommendation of such geologists and in order 
to insure itself against the emergency of an inadequate supply of stone 
the licensee purchased the two tracts in question. 
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The so-called Gantz tract was purchased first upon the recommenda- 
tion of one of the geologists who reported to the licensee that it would 
supply an abundance of rock suitable for use in concrete aggregates 
for the dam. Thereafter the same geologist, after more thorough 
tests, reported that because of the large amount of overburden, to- 
gether with a considerable layer of decomposed rock on top of the 
solid rock, the operating cost of the quarry would be excessive. The 
licensee then made a search for and found two adjoining tracts known 
as the Stump and Umble tracts, took an option thereon and engaged a 
geologist to conduct an examination of the sites. Upon the report of 
the geologist that the quantity and quality of the rock available from 
both the Stump and Umble tracts would be sufficient for the needs of 
the licensee, it acquired title to said tracts. 

Licensee commenced quarry operations on the Umble site within 
100 feet of the Stump tract and the buildings on the latter tract were 
damaged as a result of blasting operations in the quarry. 

It developed that the stone produced on the Umble site was ample 
for the needs of the licensee but the licensee had no means of knowing 
in advance that the Umble tract alone would supply all the stone neces- 
sary for construction purposes. The licensee sustained a loss of $1,305 
on the Gantz tract and a loss of $674 on the Stump tract, making a 
total of $1,979 representing the difference between purchase and selling 
price of said tracts. It clearly appears that the licensee in acquiring 
the Gantz and Stump properties did so as a precaution to assure a 
sufficient supply of rock for construction purposes, and having acted 
upon the recommendation and advice of independent geologists in 
acquiring same, it must be held that licensee exercised a degree of dili- 
gence ordinarily attributable to sound judgment, and the fact that 
the properties were not actually used for the purpose intended does 
not, in view of the evidence contained in the record, detract in this case 
from the justification for making the purchase originally. 

The Commission, therefore, allows the sum of $1,979 as a proper 
cost to the project. 


FEES PAID ALDRED & CO. 


The amount, involved upon the rehearing covering fees paid by 
the licensee to Aldred & Co. was $255,000. Of this sum, $100,000 
was for advice and promotion services furnished from September 1, 
1929, to June 15, 1932; $105,000 represented fees paid to Aldred & Co. 
for acting as fiscal agent for licensee in the marketing of a first 
mortgage bond issue in the sum of $21,000,000 during the year 1931; 
the balance of $50,000 represented a fee paid to Aldred & Co. for 
underwriting its allotment ($5,000,000) of this bond issue. The por- 
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tions of the $105,000 fiscal agent’s fee and the $50,000 underwriting 
fee claimed as applicable to the construction period amount to 
$2,861.81 and $1,362.76, respectively. 

At the original hearing, the licensee attempted to sustain these 
fees as a proper part of the project cost upon evidence as to the value 
of the services. The Commission disallowed the amount in toto, but 
reserved to the licensee the opportunity of showing the actual cost to 
Aldred & Co. of performing the services in question. It was clearly 
established at the original hearing, and was not disputed at the rehear- 
ing, that licensee and Aldred & Co. a partnership, were under common 
control, direction and management, and had officials in common. 

Nothing was developed at the rehearing that would warrant the 
Commission in changing its finding in the earlier opinion as to an ab- 
sence of arms-length dealing between the licensee and Aldred & Co. 
The facts relative to their affiliation and the law applicable thereto 
are fully discussed in the earlier opinion. The Commission having dis- 
allowed the fees and reserved to the licensee the right to show the 
cost of the services to Aldred & Co., it was incumbent upon the 
licensee to introduce evidence at the rehearing establishing that cost, 
and this it failed to do. 

While some evidence was submitted by the licensee at the rehearing 
in an attempt to show cost, it was predicated upon hypothetical 
assumptions, which failed to conform to the actual facts relative to 
the cost to the Aldred & Co. organization, and cannot be accepted as 
satisfactory proof of the cost of the services rendered. The total 
payments made to Aldred & Co. aggregating $255,000 must there- 
fore be disapproved. Of this amount, the $100,000 fee claimed for 
advice and promotional services and the sum of $4,224.57 claimed by 
licensee as representing that portion of the $155,000 applicable to 
construction are disallowed as proper project cost. 


AERIAL SURVEY—-PHOTOGRAPHS AND MOTION PICTURES 


The licensee claimed as a part of the cost of the project, a total of $15,481.51 
for the cost of an aerial survey, photographs, and motion pictures. Of this 
amount $2,294.16 represents the cost of the aerial survey of the entire flowage 
basin and shore adjacent to the lake created by the Safe Harbor Dam and the 
islands of the Susquehanna River in the area to be flooded. The remaining 
amount of $13,187.35 represents cost of photographs and motion pictures of con- 
struction details, the bed of the river, properties of riparian owners likely to be 
submerged and of the construction work as it progressed. [Opinion, June 29, 
1985. ] 


Upon the evidence adduced at the original hearing, a review of 
which may be found in the Commission’s earlier opinion, the Com- 
mission found that some amount should be allowed for the cost of 
these items but held that such expenditures should be restricted to 
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the actual needs of the licensee and that the record made at the 
original hearing did not satisfactorily disclose whether licensee’s 
claim included any expenditures made for prints used for publicity 
purposes, as gifts to others, for framing prints to hang in offices, and 
the like. 

At the rehearing, the licensee introduced evidence showing that 
none of the aerial surveys or photographs were used for publicity 
purposes or as gifts and the record now sufficiently and satisfactorily 
establishes the fact that the expenditures for these items were re- 
stricted to the actual needs of the licensee. Accordingly, the sum of 
$15,481.51 is allowed as a proper cost of the project. 


SALARIES OF GENERAL OFFICERS 


Included in the amount claimed by the licensee at the rehearing 
was the sum of $7,833.33 for salaries paid to officers of the licensee 
from March 1, 1932, the date of beginning of commercial operation, 
to June 30, 1932. 

On December 27, 1935, the licensee by letter addressed to the Com- 
mission indicated its intention to waive the entire sum. At the re- 
hearing there was no evidence tending to support this item. It is, 
therefore, disallowed. 


RENT OF GENERAL OFFICE 


Licensee claimed $69,267.66 as office rent during the construction 
period upon the assumption that July 1, 1932, would be designated 
by the Commission as the date of the beginning of commercial opera- 
tions. However, the Commission in its earlier opinion, fixed March 
1, 1932, as the date of commencement of commercial operations and 
directed the licensee to apportion the rent for the accounting depart- 
ment from March 1, 1932, to June 30, 1982, on the same basis used 
for the period from July 1, 1932, to December 31, 1932, namely, that 
of assuming that there were four employees engaged in construction 
activities, and five employees engaged in operation activities. 

Licensee’s exhibit 43 shows the rent prior to March 1, 1932, to be. 
$51,615.99, and the office rental charge from March 1, 1932, to Decem- 
ber 31, 1932. to be $18,385, or a total of $70,000.99. Of this sum, 
$1,222.20 was shown as representing the prorated rental expense of 
the accounting department, properly chargeable to operations, 
$733.33 of which was charged to expense but $488.87 of which, how- 
ever, is included in the rent of general office, $69,267.66, mentioned 
above. 

The examiner for the Commission testified that the mathematical 
calculations applied by the licensee in arriving at the amount of 
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$1,222.20 were correct. The sum of $68,778.79 is therefore allowed as 
a proper part of the project cost, and the sum of $488.87 is disal- 
lowed as being applicable to operation activities. 


LEGAL SERVICES 


In its earlier opinion, the Commission disallowed the sum of $5,- 
208.33 claimed by the licensee as legal fees chargeable to construction 
for the reason that the record contained no information by which an 
apportionment of the fees could be made by the Commission as of the 
date the project was available for commercial operation. At the re- 
hearing, licensee produced evidence showing that the legal services 
of the firm of Keech, Carman, Tucker & Anderson, of Baltimore, and 
John E. Malone, of Lancaster, Pa., pertained to matters which origi- 
nated during the construction period and that said services were nec- 
essary to the project and pertained to construction activities; that no 
other payments were made to these lawyers during said period and 
that the fees, totaling $5,208.33, were accepted by the attorneys as full 
compensation for the services rendered. ‘The sum of $5,208.33 is 
therefore allowed as a proper part of the project cost. 


TAXES DURING CONSTRUCTION 


Licensee’s original claim for taxes during construction was in the 
sum of $50,661.12, based upon the assumption that the date of the 
commencement of commercial operation would be July 1, 1932. In 
its earlier opinion, the Commission allowed $3,000 of this amount as 
applicable to the construction period, disallowed the sum of $105 and 
reserved for further hearing the balance of $47,556.12. At the re- 
hearing the licensee submitted an adjusted schedule of taxes based on 
the date of March 1, 1932, as the time of commencement of commercial 
operation. According to the undisputed evidence, the licensee paid 
assessed taxes in the sum of $25,695.30 applicable to the construction 
period and this amount is properly chargeable to the project cost and 
is hereby allowed. The balance of the amounts reserved for rehear- 
ing, $21,860.82, represents taxes applicable to an operation as distin- 
guished from a construction period and is disallowed. 


ITEMS NOT SPECIFICALLY DISALLOWED OR RESERVED 


Licensee was directed to adjust items not specifically referred to that 
were affected by the Commission’s fixing a date for the commencement 
of commercial operation other than that claimed by licensee. 

The following items, totaling $1,901.02, claimed as part of the proj- 
ect cost, represent expenditures made subsequent to the date of com- 
mencement of commercial operation, March 1, 1932, are admitted by 
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the licensee to have no relation to the construction period or to con- 
struction activities and are disallowed: 
Federal and State supervision expense $1, 470. 22 


Fidelity bonds 46. 46 
Fire insurance 931. 26 


11. 38 
Rent revenue on project land___.--____--___-_____ ab UL a as (558.30) 


pacha tage wag tgs nn pen ioe hens erie @iveg weratigle the neice ne $1, 901. 02 


INTEREST DURING CONSTRUCTION 


Licensee, in its cost statement filed with the Commission, claimed 
$1,581,402.88 for interest during construction based upon July 1, 1932, 
as the date upon which commercial operation began. Licensee has 
now revised its claim for interest, exhibit 31, to conform to the Com- 
mission’s finding in its earlier opinion. The revised amount claimed 
is $1,457,938.30, of which amount $1,249,163.18 was approved in the 
previous opinion (erroneously stated in the summary of said opinion 
as $1,259,163.18), leaving $208,775.12 for consideration here, which is 
made up of the following items: 

Interest on licensee’s own funds $128, 437. 33 
Interest credits: 

Interest on bank balances $17, 580. 28 

Interest on notes and accounts receivable 9, 212. 41 


Interest on deposits with trustee 13, 172. 76 
Interest on noproject lands 


(45,278.94) 
Interest on items not common or essential 83, 012. 13 


Trustee’s fees 4, 567. 42 
Amortization of bond discount and expense: 
Bond discount 


Bond expenses exclusive of Aldred & Co 17, 345. 01 
Bond expenses, Aldred & Co 


38, 082. 18 
SOR. Swish is acssaeragieeholabeeeartine sik taemh tet e tiasciai ace anpaagiaiacses A Coe 
INTEREST ON LICENSEE’S OWN FUNDS 


The licensee claimed $128,437.33 representing interest computed at 
the rate of 6 percent for the period from January 6, 1930, to March 1, 
1932, on funds derived from the sale of its capital stock. There is 
no controversy as to the reasonableness of this rate as the Commis- 
sion in its earlier opinion found 6 percent to be a reasonable rate of 
interest on licensee’s own funds. The record shows that the funds 
derived from the sale of licensee’s capital stock were necessary to, 
and used for, project construction purposes. However, the evidence 
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does not show that the sum of $10,000, representing proceeds of the 
original stock sale, was used prior to June 29, 1931. On the contrary, 
it was shown that this sum was deposited in a special bank account 
drawing interest at the rate of 2144 percent per annum until after 
June 29, 1931. 

It is the contention of the Heensee that it is:entitled to interest on 
these funds in the sum of $898.33, but the funds were not used for 
construction purposes prior to June 29, 1931, and as the sum of 
$898.33 represents interest on the funds prior to that date it is dis- 
allowed as part of the project cost. The evidence shows that the 
remainder of licensee’s claim, $127,539, represents interest at the 
rate of 6 percent on the licensee’s stock sales from June 29, 1931, to 
February 29, 1932, and this sum is hereby allowed as proper project 
cost. 


INTEREST CREDITS 


The sum of $45,273.94 represents the licensee’s revised claim for 
credit to the project during construction and is made up of the fol- 
lowing items: 


Tienes on; RAR: DRRRTOON gd eas debt eee painrndthtbowcmns $17, 580. 28 
Interest on notes and accounts receivable ‘ 9, 212. 41 
Interest on deposits with trustee 13, 172. 76 
ieterent om wompreject tanGs. 2 i nh a ei 5, 308. 49 


Total , 273. 94 


There was no controversy at the rehearing between the licensee 
and the Commission’s examiner over the licensee’s revised claim for 
credit to the project during construction in the sum of $17,580.28, 
except as to the sum of $356.67 representing interest received from the 
bank on a deposit of $10,000 realized from the sale of the licensee’s 
capital stock and included in the sum of $17,580.28. The evidence 
shows that the sum of $10,000, representing the proceeds from the 
original stock sale, was not used prior to June 29, 1931, but was on 
deposit in a special bank account drawing interest at the rate of 
21% percent per annum, until after June 29, 1931. The sum of $356.67 
is, therefore, disallowed. The balance of $17,223.61 is shown by the 
evidence to be a proper sum to be credited to the project cost and is 
allowed. 

The evidence shows that the licensee received the aggregate sum 
of $9,478.46 as interest on notes and accounts receivable, and of this 
amount, $9,212.41 was received prior to March 1, 1932, and is ap- 
plicable to the construction period. In its revised claim licensee did 
not claim credits subsequent to February 29, 1932, aggregating 
$266.05, and only claimed interest received prior to March 1, 1932, 
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in the sum of $9,212.41. This latter amount is held to be a proper 
credit to the project costs and is allowed. 

The licensee received the aggregate sum of $15,551.90 as interest 
on deposits with the trustee, $13,172.76 of which was received prior 
to March 1, 1932, and $2,379.14 received subsequent thereto. In its 
révised claim licensee did not include the latter amount, but con- 
fined its claim to credits prior to March 1, 1932, in the sum of $13,- 
172.76. This latter amount is therefore adjudged to be a proper 
credit reducing the amount of the project cost and is allowed. 

The licensee received a total of $5,636.35, representing interest on 
parcels of nonproject land and all but $327.86 thereof was received 
prior to March 1, 1932, the latter amount ($327.86) being withdrawn 
by licensee in its revised interest claim. The sum of $5,308.49 is 
therefore found to be a proper credit reducing the project cost. 


TRUSTEE’S FEES 


The licensee originally claimed, as part of the interest cost, the 
sum of $6,587.82 for fees paid the trustee. Licensee withdrew from 
its claim the amount of $2,020.40, representing trustee’s fees ap- 
plicable to operation, and in its revised interest claim included only 
$4,567.42 as trustee’s fees applicable to the construction period. The 
Commission’s accountant agreed with the correctness of this alloca- 
tion, and the sum of $4,567.42 is therefore allowed as project cost. 


AMORTIZATION BOND DISCOUNT AND EXPENSE 


The licensee originally claimed the sum of $60,131.37 for the 
amortized portion of bond discount and expense during the period 
of construction, but later withdrew $22,099.19 of this amount, thereby 
reducing its claim to $38,032.18. This latter amount is made up of 
the following items: 

Bond discount $16, 462. 60 


Bond expenses, exclusive of Aldred & Co 17, 345. 01 
SOEME GOON, ANEHEE Ge CO. CI ae eeccccmenencecous 4, 224. 57 


Total $38, 032. 18 


The Commission’s accountant and licensee are agreed as to the 
sum of $16,462.60 as a proper allowance for bond discount, and such 
sum is hereby allowed. 

The amount of $17,345.01 was arrived at by licensee’s applied 
theory of amortization. The accountant for the Commission, how- 
ever, using the basis of amortization that was approved by the Com- 
mission in its earlier opinion, found $14,253.93 to be a proper sum to be 
allowed as project cost. This sum is therefore allowed, and $3,091.08 
is disallowed. 
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The sum of $4,224.57 is claimed-by the licensee as representing 
that portion of the $155,000 fee heretofore referred to under the 
heading “Fees paid Aldred & Co.” applicable to the construction 
period. The amount is disallowed for the reason stated in the section 
of this opinion headed “Fees paid Aldred & Co.” 


INVESTMENT NOT COMMON AND ESSENTIAL 


The licensee’s claim for interest during construction on invest- 
ments not common and essential was $83,012.13. The licensee in- 
troduced in evidence in support of this claim a schedule of invest- 
ment and interest applicable to the period between March 1, 1932, 
the date of commencement of commercial operation, and December 
31, 1932, the date of the accounting period. It is not disputed that 
the following items correctly represent investment and interest on 
proper units of the project that were completed prior to December 
81, 1932: 


Investment in equipment interlocks, $23,310; interest, $733.80. 

Investment in retaining wall for frequency converter, $47,276; interest, 
$1,918.07. 

Investment in operator’s village, $363,917; interest, $6,466.30. 

The interest, totaling $9,118.17, computed at the proper rate on 
these items which represent completed units as of the date of De- 
cember 31, 1932, is hereby allowed. The balance of licensee’s claim 
totaling $73,893.96 is premature and is disallowed because the units 
for which the investment was alleged to have been made were not 
completed on the accounting date of December 31, 1932. The Com- 
mission will not allow interest on an investment representing ex- 
penditures during the course of construction for a part of an incom- 
pleted unit of a project. The balance of licensee’s claim, $73,893.96, 
while disallowed at this time, is reserved for further hearing at such 
time as the licensee files a claim and cost statement as of the date of 
completion of the units. 


CONCLUSION 


The Commission finds the actual legitimate original cost of the 
items submitted at the rehearing, as of the date of December 31, 
1932, to be $244,166.78. Of the balance, the sum of $139,941.35 is 
disallowed and $73,893.96 is reserved for further hearing. 
An order will be issued giving effect to the above findings. 
Ciype L. Seavey. 
Craupe L. Draper. 
Bastz Manty. 
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Order determining actual legitimate original cost on rehearing 


Safe Harbor Water Power Corporation 
(Project No. 1025) 


It appearing to the Commission : 

The Commission having before it, among other matters of record: 

(1) Petition of Safe Harbor Water Power Corporation, Licensee, 
for a rehearing on the Commission’s order and opinion of June 29, 
1935 ; 

(2) Preliminary accounting report by Paul J. Arrington, Commis- 
sion accountant, covering items of expenditures and credits pertain- 
ing to the actual legitimate original cost of Project No. 1025, set for 
rehearing by the Commission’s order dated November 12, 1935, and 
the further order of the Commission dated January 3, 1936, granting 
rehearing with respect to a total sum of $569,565.65 and setting the 
matter for hearing on March 4, 1936, at 10 a. m.; 

(3) The transcript of the hearing, held before Commissioner Drane 
on March 4th and 5th, 1936, together with the exhibits admitted at 
said hearing; 

(4) Briefs by counsel for the respective parties; 

Now, therefore, upon full consideration of all evidence and matters 
of record before it, and for the reasons set forth in the accompanying 
opinion, entered and filed on the date hereof, setting forth its findings 
of fact and conclusions thereon, which said opinion is hereby referred 
to and made a part hereof, the Commission hereby finds and 
determines: 

That of the sum of $24,606,824.82 allowed by the Commission in its 
original opinion of June 29, 1935 as actual legitimate original cost of 
the project as of December 31, 1932, there should be deducted items ag- 
gregating a net sum of $11,901.02, leaving the correct amount allowed 
in said opinion as of said date $24,594,923.80; that of the total amount 
of $458,002.09 under consideration on rehearing, items aggregating 
$224,166.78, as shown in the following table under the column headed 
“Amounts Allowed,” have been sustained and are allowed as actual, 
legitimate original cost of the project; that of the balance the sum 
of $139,941.85, as shown in said table under the column headed 
“Amounts Disallowed,” is disallowed as project cost; that the sum 
of $73,893.96, as shown in the remaining column of said table, is 
reserved for further consideration in connection with the determina- 
tion of the actual legitimate cost of additional construction and instal- 
lations, making the total amount herein approved and allowed as the 
actual legitimate original cost of the original.project as of December 
31, 1932, the sum of $24,839,090.58. 
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Safe Harbor Water Power Corporation—aA. L. 1025 Penna. items considered in 
rehearing 





— 


Stump and Gantz property - ee 
Fees to Aldred & Co. prom. tion services : 
Aerial survey, photographs and motion pictures. 
Salaries, general officers. __._. Arcee 
Rent, general office 

Legal services. 

Taxes during construction 


Interest on Licensee’s own funds from sale of common | 


stock... . iL 

Interest on ‘deposit with trustee- 

Interest on nonproject parcels 

Interest on bank balances_.__- 

Interest on notes and accounts receivable 

Discount and expense: 
Bond discount. 
Bond expenses exclusive of Aldred & Co. charges 
Bond expense, Aldred & Co. charges : 

Trustee’s fees 


Items not specific: ally excluded nor reserved in opinion | 
| 


of June 29, 1935. 
Interest on investment not common and essential... _- 


Total charges... ._- 
Oredits ‘ 


( ) Indicates Credit. 





Total 
amount | 
under con- | 
sideration 


979, 
100, 
15, 431. 51 | 

3. 
69, 267. 
5, 208. 
47, 556. 


66 | 
33 

12 
33 | 
. 76) | 
49) | 


123, 437. 


(5,3 
ar : 
(9, . 41) 
16, 
17, 
4, : 
4, 


2. 60 
5.01 | 
. 57 | 
-42 | 


1,901. 
83, 012. 


02 
13 


| 503, 276.03. 
| (45, 273. 94)} 


. 28) | 


Amounts | 


allowed 


$1, 979. 00 


15, 481. 
68, 778. 7 

5, 208. 
25, 695. 


127, 539. 
(13, 172, 
(5, 303. 
(17, 223. 
(9, 212. 


16, 462. 
14, 253. 


“4, 567.42 


51 | 


33 | 
30 | 


00 
76)).... 
49) 
61) 
41) 


Amounts 
| disallowed 


$100, 000. o| 


7, $33. 


458. 


33 


32 
898 





60 | 
93 | 


"8,091. 
4, 224. 57 


9, 118. 17 


280, 084. 
Mm, 917, 


05 | 140, 298. 
27)| 


02 


87 | 
21, 860. 82 | 
.33 


Reserved 
| for further 
considera- 





$73, 893. 96 
73, 893. 96 


(356. 67)| 





$458, 002. 09 ‘saa, 166. 78 |$139, 941. 35 $73, 893. 96 


Wherefore, pursuant to such findings and determination, the Com- 


mission hereby orders: 


(a) That the licensee make, establish and maintain appropriate 
entries in its records and books of account in conformity with the 


opinion and order of the Commission entered herein ; 


(6) That the licensee comply with this order within 90 days of its 


service. 


* * * * 





IN THE MATTER OF 


INLAND POWER & LIGHT COMPANY AND PACIFIC 
POWER & LIGHT COMPANY 


Joint Application for Approval of Transfer of All Property, Rights, 
Licenses and Assets of the Inland Power & Light Company to Pacific 
Power & Light Company, Including Licenses for Project No. 308, 
Oregon, and Project No. 935, Washington 


IT-5469 
(Decided September 15, 1937) 


Syllabus 


1. The Commission shall approve proposed consolidation or merger of facili- 
ties subject to the jurisdiction of the Commission where Commission 
finds said consolidation or merger is consistent with the public interest. 

2. Application for approval of consolidation or merger of facilities subject 
to jurisdiction of the Federal Power Commission denied where it was 
found that financial structure of company resulting from proposed 
merger would not be an improvement over financial structures of com- 
ponent companies in the light of inflated financial structures of both 
component and resulting companies. 

3. Application for approval of consolidation or merger of facilities subject 
to the jurisdiction of the Commission denied where it was found that 
regulatory functions of the Commission as respects licensee of Com- 
mission and public utilities subject to jurisdiction of Commission would 
be rendered more difficult by proposed consolidation or merger. 

4. Where the physical facilities of two operating companies are already 
integrated, consolidation or merger is not to be justified on the ground 
that it will promote integration of facilities, especially under such cir- 
cumstances where such consolidation or merger would otherwise appear 
incompatible with the public interests. 


Laing & Gray; and Reid & Priest by R. A. Henderson for appli- 
cants. 

William J. Dempsey, William C. Koplovitz and R. S. Keebler for 
Commission. 


By tHe ComMMIssIoNn : 


This matter is before the Commission upon the joint application of 
Inland Power & Light Co., a corporation organized under the laws 
of the State of Oregon (hereinafter referred to as the Inland Co.), 
and Pacific Power & Light Co., a corporation organized under the 
laws of the State of Maine (hereinafter referred to as the Pacific 
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Co.), both having their principal business offices in Portland, Oreg., 
under sections 8 and 203 of the Federal Power Act, for approval of 
the transfer of all the property, assets and licenses of the Inland Co. 
to the Pacific Co. 

The proposed transfer would terminate the corporate existence of 
the Inland Co., and the Pacific Co. would acquire all of its property, 
assets, and licenses and, in addition, assume all liabilities of the 
transferor. 

The Inland Co. owns three hydroelectric projects in Oregon and 
Washington, two of which are operated under license from this Com- 
mission, and the third under a permit issued in 1915 by the Secretary 
of the Interior. One of the Inland Co. projects is operated under 
lease by the Pacific Co., and the Pacific Co. also purchases the entire 
output of a second project. All the power of a third project owned 
by the Inland Co. is sold at wholesale to the Northwestern Electric 
Co., an affiliate of the Pacific Co., and to Washington Gas & Electric 
Co. The physical properties of the Pacific and Inland Cos. are now 
interconnected. The Pacific Co. is engaged in the generation and dis- 
tribution of electric energy in the States of Washington and Oregon, 
owning and operating facilities for the transmission of electric energy 
in interstate commerce. The Inland Co. is not engaged in retail dis- 
tribution of electric energy. The jurisdiction of the Commission 
extends to the Inland Co. as a licensee of the Commission, and to the 
Pacific Co. as a public utility within the meaning of the Federal 
Power Act. 

The proposed transfer and merger have been approved by the De- 
partment of Public Service of the State of Washington and by the 
Public Utilities Commissioner of the State of Oregon. 

Section 8 of the Federal Power Act provides that no voluntary 
transfer of a license issued by the Commission shall be made without 
its written approval. Although the application of the companies, 
now before the Commission, was filed pursuant to section 8 and sec- 
tion 203 of the act, the Commission must recognize that the approval 
sought under section 8 is incidental to the authorization sought under 
section 203. Subdivision (a) of section 203 of the act reads: 

No public utility shall sell, lease, or otherwise dispose of the whole of its 
facilities subject to the jurisdiction of the Commission, or any part thereof of 
a value in excess of $50,000, or by any means whatsoever, directly or indirectly, 
merge or consolidate such facilities or any part thereof with those of any other 
person, or purchase, acquire, or take any security of any other public utility, 
without first having secured an order of the Commission authorizing it to do 
so. Upon application for such approval the Commission shall give reasonable 
notice in writing to the Governor and State commission of each of the States 


in which the physical property affected, or any part thereof, is situated, and to 
such other persons as it may deem advisable. After notice and opportunity for 
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hearing, if the Commission finds that the proposed disposition, consolidation, 
acquisition, or control will be consistent with the public interest, it shall approve 
the same. 

Pursuant to the above-quoted section of the act proper notices were 
given and a public hearing was duly held upon the joint application. 

The question for determination by the Commission is whether the 
proposed merger of the facilities of the Pacific Co., admittedly a 
public utility under the act, with those of Inland Co., a licensee of the 
Commission, is “consistent with the public interest.” 

Much of the record in this case is devoted to testimony respecting 
the financial affairs of the two corporations. The book value of the 
Pacific Co. as of April 30, 1937, is shown to be slightly over $42,- 
000,000, which includes its investment in the common stock of the 
Inland Co. The Pacific Co. has outstanding $7,000,000 in common 
stock, all of which is owned by American Power & Light Co., and 
$6,868,500 in preferred stock. The Inland Co. has outstanding only 
its common stock, all of which is owned by the Pacific Co. The 
Pacific Co. has a bonded indebtedness of $20,500,000. On the whole, 
the net earnings of the Pacific Co. are comparatively greater than 
those of the Inland Co., although the Pacific Co. is now in arrears 
approximately $350,000 to its preferred stock holders. It is admitted 
that the fixed capital account of the Pacific Co. includes a large 
amount of inflation resulting from past intercompany sales transac- 
tions. The amount of this inflation is indicated to be approximately 
$5,474,246.83. 

The book value of the public utility plant of the Inland Co. as 
of March 31, 1933, is stated to be slightly in excess of $10,000,000, 
including about $185,000 of inflation in the plant accuunt of one of 
the projects, which inflation the Pacific Co. states it proposes to 
deduct upon the consummation of the merger. As heretofore noted, 
the Inland Co. has no bonds or preferred stock outstanding. Prior 
to April 13, 1937, the Inland Co. was indebted to the Pacific Co. 
on a note account in the amount of $7,959,700; but this indebtedness 
was then canceled by the Pacific Co. and said Pacific Co. converted 
its relationship of stockholder and creditor into a relationship solely 
of a stockholder. A review of the operating records of the Inland 
Co. indicates that its net earnings are only about 4 percent of its 
capital investment. These earnings were insufficient to pay the an- 
nual interest charges at a rate of 6 percent formerly exacted by the 
Pacific Co. on its note account. It is obvious, therefore, that the 
merger of the two companies would reduce to some extent the ratio 
of the Pacific Co.’s net earnings to its fixed capital. 

It is interesting to note that the claimed actual legitimate invest- 
ment in the Inland properties exceeds by $681,366.96 the amount at 
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which the Pacific Co. now carries the Inland stock in is plant account ; 
and therefore, if the merger is approved, the fixed capital of the 
Pacific Co. may be increased by this amount. While it cannot be 
charged that the Pacific Co. would be further inflating its capital 
assets by setting up on its books the properties of the Inland Co. at 
their claimed actual legitimate cost, the Commission cannot overlook 
the fact that the investment in the Inland Co.’s properties has not 
been profitable, and that the book value of Pacific Co. properties is 
already seriously inflated. 

In appraising the facts with respect to the proposed merger, we 
cannot find that any substantial advantage or benefit to the public 
will result therefrom. It will result in no operating economies nor 
greater integration of physical facilities than now exist. The physi- 
cal assets of the Pacific Co. will be increased, with no corresponding 
increase in its net earnings. The greater volume of the Inland’s 
productive capacity is under contract for a long term of years with 
other companies not here involved. There will be little, if any, sim- 
plification of corporate records, and the responsibilities and the 
regulatory functions of this Commission over the Inland Co.’s 
licensed projects, particularly under section 10 (d) and section 14 
of the act, will be complicated rather than simplified. 

The applicants do not claim that substantial monetary savings will 
be effected by the merger or that rate reductions may be expected as 
a result thereof. The properties of the two companies are already 
physically integrated and physical operations will continue as here- 
tofore whether or not the proposed merger is effected. The same 
number of employees will still be required. It will still be necessary 
to maintain separate books with respect to the three Inland Co. 
projects, since two of these projects are now under Federal Power 
Commission licenses and the third, which is now under permit from 
the Secretary of the Interior, must be placed under a license by this 
Commission as a condition precedent to any transfer. The regulatory 
functions of this Commission under the Federal Power Act, insofar 
as they relate to the Inland Co. as a licensee of the Commission and 
to the Pacific Co. as a public utility within the meaning of the 
Federal Power Act, will not be simplified by the proposed merger. 
In fact, if approved, such merger may impair the effectiveness of 
such regulation. Furthermore, the output of Inland Co.’s largest 
project is disposed of under contracts to other companies, and the 
major contract therefor, with Northwestern Electric Co., will not 
expire until December 31, 1946. This particular project, known as 
the Ariel plant, represents 90 percent of the entire plant investment 
of the Inland Co., and it generates 95 percent of the Inland Co.’s 
output of electric energy. The two projects whose energy is now 
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being purchased and distributed by the Pacific Co. represent only 
10 percent of the Inland Co.’s capital investment and only 5 percent 
of its production of energy. Therefore, although the integration of 
physical facilities is one of the objectives sought to be accomplished 
by the Federal Power Act, it is obvious that such physical integration 
of the properties of the two companies already substantially exists, 
and no more complete integration may be anticipated as a direct re- 
sult of the proposed merger. Recognizing this situation, the appli- 
cant has relied mainly, if not exclusively, upon the fact that the 
proposed merger will result in the elimination of the Pacific Co. as 
a holding company, and this it is claimed will bring about a simplifi- 
cation of corporate structure. It is contended that the proposed ac- 
tion is in compliance with the Public Utility Act of 1935, one of 
whose chief purposes is to eliminate unnecessary corporations and to 
simplify and unify public-utility systems. 

In the opinion of the Commission, the Federal Power Act is not 
intended to require the merger of two operating companies merely 
because they operate within the same territory and each supplements 
the activities of the other. It is not always true that the larger the 
operating company the more amenable it is to regulation, or the more 
efficient in operation. It is not shown that the proposed transfer will 
tend toward the economical and more efficient development of an 
integrated public utility system, the ultimate end and aim of which 
is to improve service or reduce rates to the consuming public. The 
Commission, in reviewing the provisions of the Public Utility Hold- 
ing Company Act of 1935, finds no indication that Congress intended 
to require the merger of operating companies merely to increase their 
size or to effectuate a complete monopoly within a given territory 
where no benefit to the public can be shown to result from such 
merger. The consolidation or merger of horizontal operating public 
utilities is not necessarily a “simplification of corporate structure” 
within the meaning of the Public Utility Holding Company Act of 
1935. The simplification of corporate structure which is sought to be 
promoted by that act is the elimination of one or more companies of 
a vertical structure which operate no facilities and serve no interest 
of the consumer or the public at large. 

In the opinion of the Commission, it is not sufficient for an appli- 
cant under section 203 (a) of the act merely to show that no serious 
harm may be apprehended as a result of the proposed merger or that 
such merger is a matter of indifference insofar as the public interest 
may be affected. The burden is upon the applicant to show that 
the proposal is consistent with the public interest. This concept 
requires something more than a showing of convenience to the appli- 
cant, and can reasonably be interpreted as indicating that the Con- 
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gress intended that there be a showing that benefit to the public will 
result from the proposed merger of facilities before it should receive 
Commission approval. The Commission is charged with the respon- 
sibility and active duty of making an affirmative finding that a pro- 
posed merger is consistent with the public interest. This responsi- 
bility carries with it the duty to deny an application for approval 
of the merger of facilities of two operating companies when it can 
not be shown that good and sufficient reason for the granting of the 
application exists and that the consuming public will be benefited 
thereby. The Commission is not unaware that there have been con- 
trary expressions of opinion as to the extent of the burden of proof 
upon an applicant in cases of this kind. See Electric Publie Utili- 
ties Co. v. West, 154 Md. 445, 140 Atl. 840. But this Commission is 
not in accord with the view expressed by the Maryland Court in the 
West case and concurs with the views which have been expressed by 
a number of State regulatory commissions throughout the country 
that, before giving approval to a proposed merger, it should be made 
to appear that the merger will to some extent serve the public inter- 
est, otherwise the application in such a proceeding should be denied. 

The Commission has in the instant case carefully examined the 
record to determine the effect of the proposed merger in order to 
determine if such proposal will be consistent with the public interest. 
Here, the record affirmatively shows that the book value of Pacific 
properties is already seriously inflated ; that no substantial monetary 
savings will be effected; that no rate reductions may be anticipated; 
that no greater integration of physical facilities or operating econo- 
mies will result; that separate plant accounts and operation records 
must necessarily be continued notwithstanding the approval of the 
proposed merger; that if the proposal is approved it will tend to 
render more complicated and complex the regulatory functions and 
duties of this Commission; that it will not simplify corporate struc- 
ture within the meaning of the act; and that no showing has been 
made that any benefit or advantage to the consumer or the public at 
large will result therefrom. On such a record, the Commission is 
constrained to conclude that the applicants have failed to establish 
that the proposed merger will be consistent with the public interest 
within the contemplation of section 203 (a) of the Federal Power 
Act. 

In accordance with this opinion, an appropriate order will be 
entered denying the application. 





Crype L. Seavey. 
Criaupe L. Draper. 
Joun W. Scorrt. 
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MANLy, COMMISSIONER, concurring. 

I am in accord with the finding and order in this case because the 
record appears to show that the proposed transfer and merger would 
weaken the already inflated financial condition of the Pacific Power 
& Light Co. and otherwise produce results not consistent with the 
public interest. It would further appear that, whatever may be the 
intent, the proposed transaction will have the effect of relieving the 
top holding company from the operation of certain provisions of 
section 11 of the Public Utility Holding Co. Act of 1935. 

I am unable, however, to accept the interpretation which the ma- 
jority opinion, in reaching its decision, places upon the language of 
section 203 of the Federal Power Act. The act reads: 


After notice and opportunity for hearing, if the Commission finds that the 
proposed disposition, consolidation, acquisition, or control will be consistent 
with the public interest, it shall approve the same. 


The majority opinion seems to require every applicant seeking 
approval under this section to make an affirmative’ showing that the 
proposed transaction would result in a positive benefit from the 
standpoint of the public interest. 

I cannot find a sound basis for such an interpretation either in the 
text of the statute or in the decisions of the courts and Commissions 
which have rendered decisions based upon similar language. 


The key words are “consistent with the public interest.” I have 
examined the dictionaries and am unable to find any definition of 
“consistent” which expresses or implies any sense of benefit. Funk & 
Wagnalls New Standard Dictionary, published in 1935, may be cited: 


Consistent, 1. Characterized by consistency ; intrinsically harmonious; not self- 
contradictory ; as, a policy consistent with public good. 

The nihilist is consistent in seeking to destroy property and family together. 
Goldwin Smith False Hopes, p. 11 (L. Co.,). 2. Standing together or in agree- 
ment ; congruous ; compatible ; not opposed or contradictory ; as, their statements 
are consistent. 3. Firmly united; solid; not loose or fluid; as, the bones and the 
other consistent parts of the body. 4. (Obs.) Consisting; composed of. 5. (Obs.) 
Coexistent. (L. consisten(t-)s, ppr. of consisto; see consist.) Syn.; see Accord- 
ant; Changeless.—Prep; these statements are not consistent with one another; 
he is not consistent in his statements. Consistently, Adv.” [Italics supplied.] 


The word appears to be used in section 203 in ie sense of meaning 
number 2, as set forth above. 

The language of the act appears, therefore, to require only that the 
applicant show that the transaction is compatible with, and not 
opposed to the public interest. But this is a positive requirement. 
It means that the applicant must show that the proposed transaction 
will be in harmony with the public interest in respect to every provi- 
sion of the Federal Power Act. Cf. Texas v. United States, 292 U.S. 
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522. Under this interpretation the applicant must make an affirma- 
tive showing that the proposed consolidation will provide adequate 
service, reasonable rates, proper interconnection, and coordination of 
facilities and will not interfere with the effective administration of 
existing statutes. In other words, the applicant must show, and this 
burden is upon the applicant, that the proposed transaction is one in 
which the public interest will be fully protected in every particular. 
The majority opinion refers to the decisions of certain State regu- 
latory commissions in support of the interpretation of the phrase 
“consistent with the public interest” as implying benefits to the 
public. It does not appear that a careful reading of such of these 
decisions as have come to my attention will sustain such an interpre- 
tation. In the two leading cases, Re New York Power and Light 
Corporation, P. U. R. 1928-E, 781; and Re Eastport Power Company, 
P. U. R. 1929—E 136, the State commissions seem to have considered 
public benefits, not as a positive requirement but as a possible offset 
to certain undesirable features that were found to be involved in the 
proposed mergers. In the New York case it was found that the prop- 
erties proposed to be transferred were being merged at a highly inflated 
value and in the Eastport case it was found that the transaction in- 
volved not only holding company domination but the consolidation of 
local water services which were incapable of being interconnected. 


Having made these adverse findings, the commissions considered possi- 
ble public benefits for the purpose of ascertaining whether they would 
outweigh or offset the inconsistencies with the public interest which 
had already been determined. This is made clear by a brief quotation 
from the decision of the New York commission : 


It is, however, clearly the duty of this Commission, under S. 70 of the Public 
Service Commission law, to make thorough examination of the facts and protect 
the interests of the public, and where the price to be paid is greatly in excess of 
the fair value of the property represented by the stock, it is our opinion that the 
public interest requires the disapproval of the application, unless it’ be shown 
that a good and sufficient reason for the granting of the petition exists inde- 
pendent of the fair value of the property and that the consuming public will be 
benefited thereby. 


In both cases the commissions found that the proposed transactions 
would be detrimental to the public interest and based their decisions 
upon that finding. 

The only State courts which have been concerned with this question 
have held that a merger, consolidation, or acquisition must be approved 
unless it is shown to be “detrimental” to the public interest. See Zlec- 
tric Public Utilities Company v. West, 154 Md. 445, and State ex rel. 
City of St. Louis v. Public Service Commission, 73 S. W. (2d) 393. 
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Such decisions appear to me to place upon the commissions a burden 
not justified by the language of the statute. They fail also in not 
requiring positive proof by the applicant that the public interest will 
be protected in every important respect. The Federal Power Act re- 
quires positive assurance of adequate service, reasonable rates, proper 
coordination, and numerous other items on the part of those public 
utilities subject to its jurisdiction, and these requirements must be 
protected in any proposed transaction. 

The only ground upon which it would be reasonable to impose upon 
the applicant the duty of showing that a proposed merger would 
result in a positive benefit to the public would appear to rest upon the 
assumption that any and all mergers of utilities tend to injure the 
public and that they should be permitted only where a positive public 
benefit is shown. But such an assumption would be inconsistent with 
the spirit of the Public Utility Act of 1935, of which the Federal Power 
Act forms an integral part. That act was designed not only to encour- 
age but to compel consolidations and mergers under certain conditions 
for the purpose of simplifying corporate structures. (See especially 
sections 10 (b) and 11 (b).) 

It appears to me, therefore, that section 203 of the Federal Power 
Act requires an applicant to make an affirmative showing that a pro- 
posed sale, acquisition, or consolidation will be “consistent with the 


public interest” in every respect, but that it does not, either directly 
or by implication, require an applicant to show that a proposed trans- 
action will benefit the “public interest.” 


Bastt MaNnty. 
December 14, 1937. 


Order denying application for authorization for transfer of facilities 
and licenses 


Inland Power & Light Company and Pacific Power & Light Company 
(IT-5469) 


Upon joint application filed June 11, 1937, by Inland Power and 
Light Company for authorization, pursuant to Section 203 of the 
Federal Power Act, for the transfer of facilities of the Inland Power 
and Light Company to the Pacific Power and Light Company, and 
for approval, pursuant to Section 8 of that Act, of the transfer to the 
latter company, as part of the same transaction, of the licenses for 
projects Nos. 935 and 308 heretofore issued by this Commission and 
held by the former company ; 

The Commission, having considered said application, the record of 
proceedings had thereon, including the evidence adduced at the hear- 
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ing held, pursuant to notice, and for the reasons more fully set forth 
in the accompanying opinion, issued this day and hereby made a part 
hereof, finds: 

Applicants have failed to establish that said transfer will be con- 
sistent with the public interest within the contemplation of Section 
203 (a) of the Federal Power Act; 

And the Commission orders: 

That said application be and the same hereby is denied. 





IN THE MATTER OF 
FLORIDA POWER CORPORATION, LICENSEE 


Determination of Actual Legitimate Original Cost of Project No. 682, 
Florida, as of November 30, 1933 


EP-682 
(Decided September 30, 1937) 


Syllabus 


. Reasonable attorney fees for necessary legal services are allowable as 
part of project cost where relationship is purely that of attorney 
and client. 

. Cost of options on project lands which are permitted to lapse in order 
to effect lower purchase price of identical land is allowable. 

. Where the licensee is unable to purchase land lying within the project 
boundary, but must purchase adjoining lands to acquire project tracts, 
and the purchase price is reasonable, the total acquisition cost may be 
allowed as part of the project cost but the purchase price of the land 
lying outside of the project area will be disallowed. 

. Where land purchased lies partly within and partly without the project 
boundary, the average bare land cost per acre held in this case to 
represent the value of such nonproject land. 

. Where a construction contract is executed as part consideration in the 
sale of capital stock of a company which subsequently becomes a 
licensee of the Federal Power Commission, the parties to the contract 
will be treated as dealing at arm’s length. Reasonable fees paid to the 
contractors are allowable under the circumstances. 

. Allowance for concrete in retaining wall must be limited to quantities 
shown by supporting records to have been used. 

. Where reservoir clearing was done by local contractors and laborers on 
the best obtainable terms, total expenditures made in connection there- 
with are allowable notwithstanding the fact that evidence was intro- 
duced to show that the work might have been accomplished more 
economically. 

. Expenditures made for mosquito control subsequent to the beginning of 
commercial operation do not constitute proper capital charges. 

. Where there is an absence of arm’s length dealing, the Commission must 
demand evidence of cost to the affiliate company of the service ren- 
dered. Held that the evidence submitted is wholly insufficient to 
determine the cost, if any, to the parent company. 

. In making an allowance for interest during construction, consideration 
should be given to three factors: 

(1) The date upon which construction commences. 
(2) The date the project became available for commercial operation. 
(3) The rate of interest to be applied to construction expenditures. 


390 
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11. Where Commission allows interest charges on licensee’s own funds cal- 
culated on monthly expenditures, interest earned on bank balances 
does not constitute an allowable credit against interest. 

John D. Harris and K. EF. Fenderson for licensee. 
Dozier A. De Vane and F. M. Durrance for the Commission. 


By THE ComMMISSION : 


The question before the Commission for its determination is the 
actual legitimate original cost of construction of Jackson’s Bluff 
project No. 682, Florida, licensed under the Federal Water Power 
Act of June 10, 1920 (41 Stat. 1063, U. S. C., Title 16, secs. 791-823). 
Under the authority conferred therein and amendments thereto, the 
present determination is made. 

A license to construct the project was issued to the West. Florida 
Power Co. by the Commission on February 23, 1927, and was for- 
mally approved by the Commission on March 3, 1927. By an order 
dated December 27, 1935, the Commission authorized the consolidation 
and merger of the facilities of West Florida Power Co. with, and the 
transfer of the license for the project to, Florida Power Corporation, 
effective January 1, 1936. However, as the West Florida Power Co. 
held the license to the project when the case was heard and the record 
made, the facts will be considered and discussed without regard to the 
merger and consolidation. 

The project is located in Liberty, Gadsden, and Leon Counties, 
on the Ocklocknee River, in northwestern Florida, about 24 miles 
from the city of Tallahassee, at a point designated as Jackson’s 
Bluff. The development consists of a hydroelectric plant owned 
and operated by the Florida Power Corporation, consisting of a 
dam, tail race, substations, and power house—containing three gen- 
erating units consisting of two 4,000 kilovolt-ampere and one 3,000 
kilovolt-ampere main generators with rheostat and switch panel on 
each machine and exciters mounted above the machines. The gen- 
erators are directly connected to two 4,800-horsepower and one 3,400- 
horsepower turbines of the fixed-propeller type. A single complete 
three-phase transformer of the air-cooled type serves each unit. 
No transmission lines are included in the project. There is, however, 
« 66,000-volt three-phase line extending from the power house to a con- 
nection with the system at Tallahassee, Fla., and two of the conduc- 
tors of this line are used in connection with semi-remote control. 

The river valley is spanned by the power house structure extend- 
ing out from the south-bluff bank for 130 feet to which is joined 
a hollow overflow concrete dam, 205 feet long over-all surmounted by 
seven taintor gates, which in turn is connected to an earthen dike 
some 3,520 feet long, which raises the normal water level about 15 
feet and creates a reservoir of approximately 11,500 acres. 
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CORPORATE HISTORY AND AFFILIATION 


The records indicate that the West Florida Power Co. was incor- 
porated under the laws of the State of Florida, June 24, 1922, and its 
entire capital stock was controlled by B. H. Hardaway, Sr., B. H. 
Hardaway, Jr., C. A. and E. A. Mees, and Guy L. Winthrop. On 
April 30, 1925, A. E. Fitkin & Co. organized the Central Florida 
Power & Light Co. to serve as nominee for the National Public 
Service Corporation. On July 8, 1925, the Central Florida Power 
& Light Co. purchased the capital stock issued and outstanding of 
the West Florida Power Co. for a consideration of $175,000 and, 
among other things, agreed to employ the Hardaways as contractors 
and Mees Brothers as construction engineers, provided the purchasers 
erected a hydroelectric plant on the Ocklocknee River within 3 years. 

This contract was subsequently assigned to the Pinellas County 
Power Co., the name of which was changed to the Florida Power 
Corporation, and the stock of the West Florida Power Co. was 
transferred from the Central Florida Power & Light Co. to Fitkin 
Utilities, Inc., which at the request of the National Public Service 
Corporation, its nominee, transferred the stock to the Pinellas County 
Power Co. on September 17, 1926. On October 26, 1926, the Na- 
tional Public Service Corporation acquired control of the General 
Engineering & Management Corporation from the Fitkin Co., and 
the contracts between the National Public Service Corporation and 
its subsidiaries covering the service to be rendered by the General 
Engineering & Management Corporation were continued in effect 
until January 1, 1928. 

On February 25, 1927, the corporate name of the Pinellas County 
Power Co. was changed to the Florida Power Corporation, and as 
such it was the owner of the outstanding capital stock of the licensee 
during the period of construction. Under the sales contract of July 
8, 1925, hereinabove referred to, the licensee obligated itself to 
apply to the Federal Power Commission for a permit. On April 
24, 1926, the licensee accepted a preliminary permit, issued to it by 
the Federal Power Commission under the Federal Water Power Act 
of June 10, 1920, such permit being designated at project No. 640,. 
Florida, covering a site at Stewart’s Bridge on the Ocklocknee River. 
This site was subsequently abandoned for the present one at Jack- 
son’s Bluff, and a preliminary permit was issued by this Commission 
on April 24, 1926. 


CONSTRUCTION ACTIVITY 


On March 10, 1926, the licensee entered into contracts with Hard- 
away Contracting Co. for the construction of the project and with 
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Mees & Mees for engineering supervision. Construction activity was 
started on March 1, 1927, under the general supervision of the Gen- 
eral Engineering Management Corporation. However, the arrange- 
ment with the General Engineering Management Corporation was 
terminated on December 31, 1927. The record indicates that from 
March 1, 1927, until the construction terminated in 1930, there was 
a fair continuity of construction. 


CLAIMED COST OF PROJECT 


On October 13, 1931, the Commission served the licensee with an 
order requiring it to file on or before December 31, 1931, statement 
in duplicate showing the actual legitimate original cost of construc- 
tion, claimed by the licensee as of December 31, 1930. On December 
29, 1931, at the request of the licensee, the Commission extended the 
time for filing the cost statement to February 1, 1932. 

On December 22, 1927, the licensee filed a statement of its claimed 
cost as of December 3, 1927, and on February 24, 1932, it filed a 
statement of its claimed cost as of December 31, 1930. On July 24, 
1933, it filed its claimed cost statement covering the period from 
January 1 to December 31, 1931, and on January 4, 1934, it filed 
its claimed cost statement covering the period ending November 30, 
1933. The amounts claimed in the foregoing statements aggregate 
$3,082,754.12. 

An audit of the books of account and records of the licensee was 
made by Raymond M. Lindsay, examiner of accounts for this Com- 
mission, resulting in his report as of May 25, 1933, approved by chief 
accountant, William V. King, a copy of which was duly served upon 
the licensee. The examiner conducted an additional audit, covering 
the period from January 1, 1932, to December 1, 1933, and filed a 
supplemental preliminary accounting report as of April 30, 1935, 
recommending items aggregating $2,069,534.04 for approval as part 
of the project cost, leaving unassigned the sum of $682,620.73 and 
unapproved as project cost $330,599.35, making the combined total of 
unapproved and unassigned items $1,013,220.08. The suspended items 
as set out in the report were duly protested by the licensee on Septem- 
ber 20, 1933, wherein the licensee waived items questioned by the 
Commission’s examiner aggregating $195,588.31, thereby leaving in 
question the sum of $817,631.77. 


During the trial the licensee waived additional sums aggregating 
$2,432.27, thereby making the total waived by the licensee $198,020.58, 
the net result of which reduced the sum questioned by the examiner 
to $815,199.50. 

Franklyn K. Nash, an engineer for the Commission, made a physical 
inspection of the project and checked unit quantities and prices against 

1693—40——27 
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the original plans and specifications, and prepared an engineering re- 
port which was duly served on the licensee October 1, 1935. In this 
report the engineer questioned certain quantities and unit prices as 
excessive, but did not deal with items contained therein reflecting 
costs, which he regarded as reasonable. 

After due notice the matter came on for public hearing at 10 a. m., 
September 3, 1935, in the hearing room of the Commission, Washing- 
ton, D. C., in accordance with rule 15 of the Commission’s Rules of 
Practice and Procedure. Oral and documentary evidence was sub- 
mitted at the hearing with reference to the items claimed by the 
licensee, which together with the preliminary accounting report, the 
protest thereto, the engineering report, the license and exhibits thereto, 
the application for a preliminary permit and exhibits thereto, 
form the record of the case before the Commission. Subsequent there- 
to briefs were filed by counsel for the licensee and counsel for the 
Commission. 

After a review of all matters of record the Commission finds that of 
the amount claimed by the licensee the sum of $608,801.51 is ade- 
quately supported as proper project cost and is allowed as a lump 
sum, leaving items aggregating $2,473,952.61 to be further considered 
herein. The Commission’s allowances and disallowances will be set 
out in a separate order determining the actual legitimate original cost 


of construction of the project. The controverted items requiring 
special consideration are discussed below. 


PROJECT LAND 


The licensee claims a total expenditure for lands in the sum of 
$327,732.97. The land acquisition began in the early spring of 1926. 
The licensee later concluded it more expedient to bargain for the re- 
guired lands through a separate agency. With this in mind, the 
Gadsden-Leon Land Co. was incorporated on May 9, 1927. The total 
number of acres acquired through this corporation during the period 
under consideration was 34,324, which was subsequently conveyed to 
the licensee at actual cost. Of the total acres purchased, 27,814.30 are 
situated within the project boundary and 6,509.70 are situated outside 
the project boundary line. The latter must be classified under the 
accounting regulations as nonproject lands. 

The examiner found $318,782.97 of this claimed expenditure sup- 
ported by the proper evidence, leaving in question the sum of $8,950 
representing attorney’s fees paid to Cook and Harris. Of this sum 
the licensee waived $450, thereby reducing the sum in question to 
$8,500. 

The record shows that the legal services were rendered in connec- 
tion with the purchase of lands, license amendment, and mosquito con- 
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trol. The record further discloses that the relationship between the 
firm of Cook and Harris, attorneys, and the licensee was purely that 
of attorney and client, rendering services to the licensee on a fee basis. 

It is equally clear from the evidence that the services rendered were 
not only necessary to the project but were economically advantageous 
to the licensee. The Commission, therefore, finds that the sum of 
$8,500 is a proper amount to be included as a part of the land acquisi- 
tion cost, and the sum of $450 waived bythe licensee is disallowed, 

Included in the claimed cost of land is the sum of $3,139 expended 
for options on land and timber contracts which were permitted to 
default. The examiner for the Commission found the same properly 
supported and recommended its allowance as part of the land cost. 
The Solicitor in his brief reaches the conclusion that the evidence in 
the record does not justify its allowance, and recommends that the 
entire amount be suspended with leave to the licensee to submit addi- 
tional testimony. 

The record discloses that the licensee saved money in the acquisition 
of project lands by permitting the land options in question to lapse. 
The Commission, therefore, approves the sum of $3,139 as part of the 
Jand costs. 


NONPROJECT LANDS 


The records show that in order to acquire the number of acres 
necessary to the project, licensee acquired 6,509.7 acres of land not 
necessary to the project, and which, under the Commission’s account- 
ing regulations, must be classified as nonproject land. The average 
price per acre of the land acquired was $6.843, and the acquisition cost 
was $2.692, or a total average cost per acre of $9.535. 

The records show that there is approximately 10,000 additional 
acres yet to be purchased which are necessary to the project. In view 
of this fact, the Solicitor in his brief reached the conclusion that the 
Commission could not determine at this time the fair value of the non- 
project lands, and recommended that the entire land account be sus- 
pended until such time as the licensee had completed its land purchases. 
Such delay appears unnecessary to the Commission. 

The nonproject lands in the instant case present an exception to 
the almost invariable rule that the commercial value of nonproject 
lands is less than the bottom land included within the project area. 
This circumstance is due to the fact that the reservoir lands were low 
and so completely submerged as to render them unfit for commercial 
production, and the nonproject lands, while not enhanced in value by 
reason of project construction, were certainly not impaired. There 
has been no appraisal made as to the value of the nonproject lands 
by the licensee or the Commission. However, the record definitely 
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shows both the purchase price and acquisition cost of the nonproject 
lands. Moreover, the licensee has expressed its willingness to accept 
the average purchase price of the nonproject land as a proper credit 
to the total land cost. 

The Commission finds in this case that the acquisition cost of the 
land necessarily acquired is a proper charge to be borne by the 
project. There were 6,509.7 acres of nonproject lands acquired at 
an average cost of $6.843 per acre, or a total cost of $44,545.88, which 
amount the Commission finds to be the cost for nonproject lands 
which is accordingly disallowed, together with the sum of $450 waived 
by licensee. Deducting the aggregate of these two sums from the 
total expenditures for land, leaves the sum of $282,737.09 chargeable 
to the project. 


RESERVOIR, DAMS, AND WATERWAYS 


The licensee claims a total of $1,311,163.76 as the cost of earth 
dam, spillway dam, retaining wall, tailrace, power house structure, 
dam operating equipment, and clearing the pond area. Of this 
amount, $396,860.87 is included in the lump sum allowance, leaving 
$914,302.49 to be discussed herein. 

The sums constituting these payments were made to the Hardaway 
Contracting Corporation under the terms of its construction contract 
with the licensee. It seems pertinent to relate the circumstances sur- 
rounding the execution of this contract. The relationship resulting 
in this agreement was established July 8, 1925, when the Hardaways, 
with other original incorporators of the licensee, entered into a con- 
tract with the Central Florida Power & Light Co., one of the com- 
panies organized and controlled by the Fitkin interests, for the sale 
of outstanding capital stock of licensee for a consideration of 
$175,000. This contract, among other things, contained a proviso to 
the effect that should the purchaser erect a hydroelectric plant on 
the Ocklocknee River within 3 years, the Hardaway Contracting 
Corporation was to be awarded the construction contract. 

On March 10, 1926, pursuant to the aforesaid contract, the licensee 
agreed with the Hardaway Contracting Corporation and entered into 
a contract providing for the construction of the project. This contract 
was based on a guaranteed unit cost price and embraced all items in 
this account with exception of pond clearance. 

The records show that the original cost estimate submitted by the 
Hardaway Contracting Corporation was predicated upon the as- 
sumption that the project would be erected at Stewart’s Bridge, desig- 
nated in the Commission’s records as project No. 640. A further in- 
vestigation showed economic advantages in favor of Jackson’s Bluff. 
The effect of this decision was reflected in a substantial reduction in 
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the estimate of unit quantities. A study of the record and other data 
before the Commission shows that notwithstanding the absence of 
competitive bidding, the parties were dealing at arm’s length. 

As stated elsewhere herein, the engineer for the Commission, after 
making a physical inspection of the project, checked the quantities 
and prices with the original plans and specifications and as a result 
of this comparison filed his report thereon which was made a part 
of the hearing in the instant case. A study of this report in con- 
junction with the testimony shows that the unit price stated in the 
contract for certain items appear excessive, while other items are 
obviously conservative. The net result is that the over-all cost repre- 
sents a fair and legitimate cost to the project, except as to certain 
items considered below. 

Earth dam.—The sum of $272,944.50, claimed by the licensee as 
representing the cost of the earth dam, was recommended for allow- 
ance as part of the project. cost by the Commission’s examiner with 
the exception of $6,612.22. At the hearing this latter amount was 
waived by the licensee, 

The sum of $266,332.28 is therefore allowed as proper cost, and the 
sum of $6,612.22 is disallowed. 

Retaining walls——This item represents the cost of all material and 
labor for installing a retaining wall in the sum of $83,875.50, and a 
ertb wall in the sum of $1,349.91, making a combined total cost of 
$85,225.41. Licensee’s plans and specifications call for 1,488 cubic 
yards of reinforced concrete ata contract price of $24 per cubic yard. 
A check of the field engineer’s original maps and notes shows that 
only 1,408 cubic yards of concrete were used in the retaining. wall, 
thereby reducing the cost to $83,305.41. The Commission finds that 
this is a proper sum to be allowed as a part of the project cost, and 
the sum of $1,920 is disallowed. 

Dam operating equipment—The amount of $38,492.33 here in- 
volved was not questioned by the examiner or engineer except in the 
sum of $53.92 which latter sum the licensee waived. The record sup- 
ports the allowance of $38,438.41 as proper project cost and the sum 
of $53.92 is disallowed. 

Clearing pond area.—Licensee claimed total expenditures of $517,- 
640.65 as the cost of clearing pond area shown in the Commission's 
engineering breakdown as follows: 

Cutting trees in pond area 
Piting and burning trees 890, 858. 45 


Mosquito control 39, 437. 79 
WRERETR CORR eceerishendi ten enetla nip tyexaeaid teeta ‘ 953. 76 


$517, 640. 65 
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The examiner questioned the sum of $390,858.45 representing the 
cost of piling and burning trees and the sum of $39,437.79 repre- 
senting the expenditures for mosquito control. The engineer also 
questioned the sum of $86,390.65 representing the cost of cutting trees 
in the pond area. The examiner testified that all the above expendi- 
tures were supported by proper vouchers. 

The Commission has carefully reviewed the testimony of all the 
witnesses with reference to the cost of cutting trees in the pond area, 
and piling and burning same, and while there is evidenee in the 
record that this work might have been more economically accom- 
plished, the record shows that the money was actually spent and 
paid, and the work done by local contractors or labor employed in 
the locality of the project on the best terms that licensee could secure. 
Upon these facts shown by the record, the Commission approves the 
total expenditures made for cutting trees in pond area and piling 
and burning same. 

The licensee’s claim of $39,437.79 representing the expenditures 
for mosquito control, was suspended by the examiner for the Com- 
mission on the theory that the major portion thereof was expended 
subsequent to the beginning of commercial operation. Of this sum, 
the licensee waived $16,855.65, leaving in issue $22,582.14. The rec- 
ords show that of this sum, $5,640.46 was expended prior to the be- 
ginning of commercial operation, and the sum of $16,951.68 was 
expended subsequent to February 1, 1930, the same being the date 
when the plant was placed in operation. 

The licensee maintains that the latter sum should be allowed as 
capital charges, and rests its contention on the theory that the “mos- 
quito control” was a companion activity to “pond clearing”, and as 
such ran concurrently therewith until such time as the clearing was 
completed. The record shows that the clearing extended almost 
throughout the year of 1930, notwithstanding the fact that the terms 
of the license required the completion of this work before turning 
the water into the reservoir. Expenditures for mosquito control of 
the character here under consideration, made after the project was 
placed in commercial operation, do not constitute proper capital. 
expenditures. 

The sum of $5,630.46, representing the amount expended in this 
activity during the period of construction, is allowed as part of the 
project costs. The sum of $16,855.65, waived by the licensee, and the 
sum of $16,951.68, representing expenditures subsequent to February 
1, 1930, are disallowed. 

Of licensee’s total claim of $517,640.65 for clearing pond area, the 
sum of $483,833.32 is allowed and the sum of $33,807.33 is disallowed. 
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MACHINERY AND ELECTRIO EQUIPMENT 


The electric equipment installed in the project cost in the aggregate 
the sum of $301,956.28. The examiner for the Commission found 
the items making up this sum supported by proper evidence, and 
recommended the entire amount for allowance with the exception of 
$2,501.84, of which amount the licensee waived $1,884.97, leaving in 
issue $616.87. The records show that the examiner for the Commis- 
sion in a subsequent audit found the latter sum to represent the 
salary and incidental expenses of an engineer who was detailed to 
install a permanent switchboard at the plant, and the licensee had 
inadvertently charged the amount to station operation. The records 
further show that the engineer for the Commission checked all items 
involved with the original plans and specifications of the licensee 
and found the charges reasonable and proper. Upon this record, 
the Commission finds the sum of $300,071.31 as proper project cost, 
and the sum of $1,884.97 waived by the licensee is disallowed. 


ENGINEERING AND SUPERINTENDENCE 


The licensee originally claimed the sum of $405,195.21 for engineer- 
ing and superintendence. Of this amount, the examiner for the 
Commission recommended for allowance as project cost the sum of 
$134,229.11, and suspended the balance of $270,966.10. During the 
trial the attorney for the Commission questioned the propriety of 
allowing as part of the project costs the sum of $59,106.23 (included in 
examiner’s recommendation for allowance) expended for original 
surveys and explorations, thereby putting in issue the sum of 
$330,072.33. ; 

The amounts questioned represent Florida Power Corporation 
charges, General Engineering & Management Corporation fees, and 
cost of original surveys. The amounts will be considered under these 
headings. 

FLORIDA POWER CORPORATION CHARGES 


The licensee claimed $209,551.22 as out-of-pocket cost of construc- 
tion supervision of Florida Power Corporation. However, in its 
protest and at the hearing, licensee waived $99,647.61 of this amount, 
leaving in question $109,903.61. 

It is admitted that the Florida Power Corporation was the parent 
company of the licensee during the rendition of this service. 

In the matter of Alabama Power Co., ante, p. 25, the Commission 
held that where a separate corporation is operated in substance as a 
department of licensee’s own business, and maintained with the view 
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of obtaining profits not otherwise allowable under the law, its separate 
corporate entity may be disregarded. The Commission said, ante, 
p. 39: 


This ($183,540.15) represents a 3 percent profit computed upon the direct and 
overhead costs of the Dixie Construction Co. expended on the Mitchell project. 

The Dixie Construction Co., from the time of its organization in 1917 until 
January 1, 1922 (5 months after active Mitchell construction began), was the 
wholly owned and controlled subsidiary of the licensee. Such ownership was 
then transferred to the Winona Coal Co., a wholly owned and controlled sub- 
sidiary of the Traction Co., which held all of licensee’s common stock and a 
majority of its voting power and controlled it. This status continued for the 
remainder of the construction period. The Dixie Co.’s officers and directors were 
also officers and directors of the Alabama Power Co. Mr. Thurlow, its vice 
president, had prior to its organization been chief engineer of the Alabama 
Power Co., and thereafter continued in that capacity but without compensation. 

There is no question that, if licensee had itself constructed this project, it 
could have claimed no profit upon its cost as a part of its fixed capital structure. 
Upon the facts before us we cannot view the Dixie Co. otherwise than as in 
substance a department of licensee’s own business, maintained during the con- 
struction of this and other of its public-utility projects with a view to obtaining 
emoluments and profits not otherwise allowable under the law. In such case 
we are entitled, with respect to this question, to disregard their separate cor- 
porate identity and treat them as one. Ohio Mining Co. v. Public Utilities Com- 
misison of Ohio, 140 N. B. 143; Palmolive Co. v. Conway, 48 F. (2d) 226; United 
Fuel Gas Co. Vv. Railroad Commission, 278 U 8. 300. The business advantages urged 
by the licensee in its brief for the maintenance of the Dixie Co. as a separate 
eorporation are not convincing. All of them would be equally applicable to a 
construction department of licensee’s own corporate organization. To grant 
otherwise is to concede a degree of impotency in the management of corporate 
business that is contrary to common knowledge. 


In this connection, the decision of the United States District Court 
for the Western District of Wisconsin in Palmolive Co. v. Conway 
(1930) 43 F. (2d) 226, cited by the Commission in the Alabama 
Power Co. case, supra, should be noted as sustaining the principle of 
law here under discussion. 

The Commission in its opinion in Jn the matter of Louisville Hydro- 
Electric Co., ante, p. 130, enunciated the same principle in cases subject 
to the provisions of the Federal Power Act. In this case the Commis- 
sion said : é 


In making a determination of the actual legitimate original cost of the project 
constructed under this contract, the Commission is not blinded by legal 
technicalities nor misled by attenuated theories. Where there is admitted con- 
trol of both the licensee and the service company and where, as here, the two 
companies are virtually departments of an integrated system, the Commission 
must, under the provisions of the Federal Water Power Act, disregard the 
contract and hold that cost to the licensee can be no more, though it may, 
under certain circumstances, be less, than the cost of such service to the service 
company. Since the relationship of these two companies so unmistakably points 
to the existence of a superimposed power arbitrarily to dictate contracts and 
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fix charges for services, the Commission can not be bound by the terms of 
such contract, but must demand evidence_of the cost to the Byllesby Service 
€o. of the services rendered. 

The Commission reaffirms the declaration here. 

The licensee during the trial made an effort to substantiate this 
amount by relying on an analysis of construction pay rolls from 
January 1928, to December 1931, inclusive, but admitted in the record 
and on brief its inability to support these charges by competent 
evidence. 

The evidence submitted by the licensee is totally insufficient to 
enable the Commission to determine the cost, if any, to the Florida 
Power Corporation for rendering the service claimed, and the $109,- 
903.61, in addition to the sum of $99,647.61 waived by the licensee, 
is disallowed. 


GENERAL ENGINEERING & MANAGEMENT CORPORATION FEES 


The licensee originally claimed under this classification the sum 
of $32,108.69, representing fees charged by the General Engineering 
& Management Corporation for services performed by it during the 
construction period. The licensee in its protest of September 1933 
waived $26,708.69 thereof, leaving in issue the sum of $5,400. The 
record shows that this sum represents the salary of Fred C, Schlem- 
ner who was acting in the capacity of resident engineer during the 
period that the General Engineering & Management Corporation 
was in charge of preliminary project activity. This salary was not 
charged to the project but paid by the corporation with the inten- 
tion that it would be absorbed in the construction fee of the General 
Engineering & Management Corporation, which fee was never paid. 
The testimony shows that the services rendered by Schlemner were 
of the nature of coordinator between the engineering firm of Mees & 
Mees and the construction contractors. The Commission’s engineer 
testified that services of this character were of economical advantage 
to the licensee and recommended that the engineer’s salary in the 
sum of $5,400 be allowed as a proper part of the project cost. The 
Commission finds in accordance therewith. 


STONE AND WEBSTER INVESTIGATION 


Licensee claimed $21,081.38 as representing the payment made to 
Stone & Webster for conducting a preliminary investigation. The 
examiner questioned the entire amount and the licensee, in its protest 
and at the hearing, waived the same. The entire sum is therefore 
disallowed. 
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Included in the claim of licensee under the heading “Miscellaneous 
engineering” in the amount of $78,769.25, was the sum of $21,646.02 
representing claimed expenditures of the Florida Power Corpora- 
tion. The examiner questioned $5,809.30 of this amount and recom- 
mended the balance for allowance. At the hearing the licensee waived 
the amount questioned by the examiner. The record shows $15,836.72 
as proper project cost and the balance of $5,809.30 is disallowed. 


ORIGINAL SURVEYS AND EXPLORATIONS 


Licensee claimed an expenditure in the sum of $59,106.23 paid to 
Mees & Mees for preliminary exploration and surveys during the 
time two sites were under consideration, prior to the commencement 
of construction. Subsequent to the purchase of the outstanding capi- 
tal stock of the licensee by the Fitkin interests, the Stewart’s Bridge 
site was abandoned in favor of the Jackson’s Bluff project. The 
records show that the proximity of these sites rendered them joint 
beneficiaries of the preliminary investigations and, while this amount 
does not represent the total expenditures of this activity, it does rep- 
resent definite charges against the Jackson’s Bluff site. 

The examiner for the Commission approved this sum as a legiti- 
mate item of cost to the project, and the Commission’s engineer like- 
wise approved the same as not unreasonable. Upon analyzing the 
record the Commission finds the evidence sufficient to justify the 
allowance of the amount involved and the sum of $59,106.23 is allowed 
as proper project cost. 


DAY & ZIMMERMAN CHARGES 


Licensee claimed $2,355.94 paid to the engineering firm of Day & 
Zimmerman to which the examiner took exception. However, in its 
protest and at the hearing, licensee waived the entire amount and the 
same is disallowed. 


INTEREST DURING CONSTRUCTION 


The licensee claims the sum of $258,332.68 as representing the 
amount of interest during the construction period. The examiner 
suspended the entire sum pending the Commission’s disposition of 
other suspended items. Licensee disclaimed interest on all prelimi- 
nary expenditures prior to the date when actual construction began, 
and is claiming interest on licensee’s own funds only for such period 
as the Commission determines to be a reasonable construction period. 

The factors necessary for consideration here, in order to make a 
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finding as to the reasonable charges for interest during construction, 
are stated and discussed below: 

(1) The date upon which construction commenced. Counsel for the 
licensee and counsel for the Commission stipulated and the record 
shows March 1, 1927, as the date when such conditions were found to 
exist. The Commission finds March 1, 1927, as the beginning of the 
construction period. 

(2) The date the project became available for commercial opera- 
tion.—The construction contract entered into on March 10, 1926, pro- 
vided for the completion of construction within 18 months after con- 
struction commenced. On June 20, 1927, the construction contract 
was revised by extending the time for the completion of construction 
to July 1, 1929, but restricted the contractor to an expenditure of not 
more than $28,000 monthly. Hardaway, the construction contractor, 
testified that construction proceeded as rapidly as funds were made 
available and terminated on May 24, 1930. 

The record shows that, due to the economic conditions prevailing 
at the time, considerable difficulty was encountered in securing the 
necessary funds for construction purposes. The Commission has 
formerly held that it would take judicial notice of extraordinary 
economic conditions arising during the period of construction. See 
In the matter of Empire District Electric Co., ante, p. 15. 

The record in the instant case shows that continuity of construction 
was prosecuted with reasonable diligence under the then existing 
economic conditions. The record also shows that unit no. 3 was placed 
in operation on September 23, 1929; unit no. 1, October 22, 1929; and 
unit no, 2, November 23, 1929. Based upon a report from the United 
States engineer made pursuant to a request of the Commission, the 
chairman of the Commission, in a letter to the licensee dated January 
7, 1933, agreed that February 1, 1930, would be accepted as the approxi- 
mate date upon which commercial operation began. 

After careful consideration of all the evidence in the record upon 
this question, the Commission finds that commercial operation began 
February 1, 1930, and interest during construction will be allowed to 
and including January 31, 1930. 

(3) The rate of interest to be applied to construction expendi- 
twres—The project was constructed with licensee’s own funds, and 
licensee stipulated in the record its willingness to accept simple in- 
terest at the rate of 6 percent. This Commission has repeatedly held 
that 6 percent interest on the licensee’s own funds during construction 
is not unreasonable, and approves the same in this instance. See Jn the 
matter of Chelan Electric Co., ante, pp. 91, 102; In the matter of Safe 
Harbor Water Co., ante, p. 230; In the matter of Portland General 
Electric, Oak Grove, ante, p. 161. 





404 FEDERAL POWER COMMISSION 


(4) The last factor involves the method of computing interest on 
the licensee’s own funds during the construction period.—There is 
likewisé no controversy here between the examiner and the licensee, 
the licensee having consented that the same be reckoned on the monthly 
balances during the construction period. Interest charges calculated 
on all monthly expenditures (except interest) from the end of each 
month, beginning March 1, 1927, to the beginning of commercial 
operations, is in accordance with the Commission’s former findings, 
In the matter of Chelan Electric Co., ante, p. 102. 


INTEREST EARNED ON CONSTRUCTION FUNDS 


The sum of interest earned on bank balances during the course of 
the construction period amounted to $246.65. The examiner approved 
$16.31 thereof in his preliminary accounting report and suspended 
the residue of $230.34 pending the determination of the construction 
period by the Commission. 

As the Commission has allowed interest charges calculated on 
monthly expenditures, interest earned on bank balances does not con- 
stitute an allowable credit against interest and the entire credit of 
$246.65 is disallowed. 

In accordance with the foregoing, the Commission finds that the 
sum of $172,792.41 is a proper amount to charge to project cost as 
representing interest during the construction period, 


HOME OFFICE EXPENSE 


Under miscellaneous construction expense, licensee claimed $23,- 
405.48, representing “Home office expense.” Of this sum, the exam- 
iner for the Commission recommended for allowance as project cost 
the sum of $10,238.80 and suspended $13,166.68, of which sum the 
licensee waived $12,866.51, leaving in question the sum of $300.17. 
The record shows that part of the sum in question pertains to the 
licensee’s application for amendment to its license which was pending 
at the time the audit was made and was subsequently granted. The 
examiner suspended the expenditure on the theory that its disposition 
would be governed by the Commission’s determination of the appli- 
cation for amendment to the license. The record sustains $128.83 of 
the amount in question. The testimony in the record is wholly insuf- 
ficient to justify the allowance of the balance as a part of the project 
cost. The Commission, therefore, finds that the sum of $128.83 is a 
proper project cost, and $171.34 is disallowed, making a total allow- 
ance of $10,367.63 and a total disallowance of $13, 037.85. 
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Licensee incurred further expense relating to its application for an 
amended license in the sum of $7,148.45. Of this sum, the examiner 
found $5,329.30 supported by satisfactory evidence and recommended 
the same as a proper charge to the capital accounts, leaving in con- 
troversy the sum of $1,819.15, of which amount the licensee waived 
$19, thereby reducing the amount in question to $1,800.15. The exam- 
iner questioned the amount on the theory that the propriety of its 
allowance was contingent upon the Commission’s favorable determi- 
nation of licensee’s application for amendment to its license. Favor- 
able determination of the amendment was made by the Commission 
in July 1933. It is, therefore, found that the sum of $7,129.45 is a 
proper amount to be allowed as part of the project cost, and the sum 
of $19 waived by licensee is disallowed. 


CONSTRUCTION EQUIPMENT AND TOOLS 





Licensee claimed as a proper charge to the project the sum of 
$19,118.02 for construction equipment costs. The examiner found all 
items supported by the proper evidence, but suspended the entire sum 
in order that the Commission might determine the salvage value to 
be credited to the project. Licensee, in its protest, claimed a total 
salvage credit to the project of $3,640.03, leaving the sum of $15,477.99 
to be charged to the project. 

The engineer for the Commission testified that he had checked the 
equipment inventory against the licensee’s claim of $15,477.99, and 
found the prices therein to be both reasonable and satisfactory. 

The Commission, therefore, finds the sum of $15,477.99 is a proper 
charge to project cost and the sum of $3,640.03 is disallowed. 











HARDAWAY CONSTRUCTION FEE 












In the early history of this development, Hardaway was among 
those controlling the licensee. On July 8, 1925, the total capital stock 
passed from this group. The stock sales contract provided, among 
other things, that, in the event the purchasers caused to be built a 
hydroelectric plant on the Oeklocknee River within 3 years, the 
Hardaway Construction Co, was to be awarded the construction con- 
tract. Predicated upon this sales contract, the licensee entered into 
a contract with the Hardaway Construction Co. under date of March 
10, 1926, providing for the construction of the project. This contract 
was based on guaranteed unit prices aggregating approximately $1,- 
000,000, plus a contractor’s fee of $74,000. Subsequently, certain ad- 
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justments were made in the unit prices stated in this contract, and at 
the same time the contractor’s fee was reduced to $68,700. 

The brief of Commission counsel states that there is no controversy 
as to the reasonableness of this specific item. 

It is obvious that the terms of the sales contract precluded competi- 
tive bidding, and this fact is supported by the record. A careful 
study of the record, nevertheless, results in the conviction that, not- 
withstanding the absence of competitive bidders, the fee paid by the 
licensee is reasonable. 

The examiner for the Commission recommended the entire sum for 
allowance and the Commission’s engineer testified that the fee was 
not unreasonable. The sum of $68,700 is allowed as proper cost to 
the project. 

MEES & MEES ENGINEERING FEES 


Licensee paid Mees & Mees, engineers, the sum of $207,653.01 for 
engineering services in accordance with the terms of the contract 
dated March 10, 1926. This contract was entered into in accordance 
with a provision incorporated in the contract of July 8, 1925, to 
which Mees & Mees were parties, which provided for the sale of the 
entire stock of the licensee and also provided that should the pur- 
chaser erect within 3 years a hydroelectric plant on the Ocklocknee 
River, Mees & Mees were to be employed as resident engineers to 
render the necessary engineering services during the construction of 
the project. The record shows that whatever financial interest Mees 
& Mees had in the licensee terminated at the time the contract of 
July 8, 1925 was executed. 

The examiner considered the foregoing expenditures under “Con- 
tingent construction” $98,529.78, “Miscellaneous engineering” $57,- 
123.23, and “Mees & Mees engineering fees” $52,000, the latter two 
amounts totaling $109,123.23. 

The examiner found $96,896.21 of the contingent construction item 
supported by proper evidence and recommended that amount for 
allowance as a part of the project cost, and the sum of $1,633.57 for 
disallowance. The engineer for the Commission took exception to. 
the reasonableness of these charges, which were on a per diem basis, 
on the ground that a reasonable time for construction work should 
not have exceeded 2 years. The Commission has found March 1, 
1927, as the beginning of construction, and February 1, 1930, as the 
beginning of commercial operation, and the services in question did 
not extend beyond the latter date. There being no other controversy 
as to this item, the Commission finds $96,896.21 proper project cost, 
and $1,633.57 is disallowed. 
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The sum of $109,123.23 represents payments made to Mees & Mees 
for engineering services classified in the contract as follows: 


Consultation and professional service. 
(e-1) Surveys. 

(e-2) Preliminary reports. 

(e-3) Plans and specifications. 

{e-4) General supervision. 

(e-5) Resident supervision. 


It was agreed that a reasonable fee under the first classification 
of “Consultation and professional service” would be $50,000, and the 
compensation tobe paid under all other classifications was to be 
determined on a basis of 3344 percent of the pay roll. 

On June 28, 1927, the licensee approved a modification of the con- 
tract of March 10, 1926, and provided for an extension of time for 
completion of construction and also agreed to pay an additional 
sum of $2,000 to Mees & Mees, the result being that Mees & Mees 
received a fee of $52,000 for the service rendered under the foregoing 
classification. 

The examiner for the Commission found the entire sum supported 
by the proper evidence and recommended the same for allowance as 
part of the project cost. There is no conflict in the record as to the 
reasonableness of this specific item. A computation shows that the 
fee for services rendered under this account equals about 514 percent 
of the estimated construction costs. 

Under classifications in the contract from (e-1) to (e-5), as above 
set out, the licensee paid to Mees & Mees, engineers, for services ren- 
dered the sum of $57,123.23, computed on a basis of 3314 percent of 
the pay roll, as provided in the contract. The examiner for the Com- 
mission recommended for allowance the entire sum except $59.57 
which latter amount was waived by the licensee. However, at the 
trial, counsel for the Commission questioned the propriety of $3,- 
246.24 of the amount approved by the examiner. 

The modified contract of June 28, 1927, contains the following 
paragraph : 

Items (e-2), (e-3), and (e-4), in the tabulation of percentage fees for new 
work set forth on page 3 of our contract with you aforesaid dated March 10, 
1926, shall be covered by a fixed fee of $52,000, which sum included such pay- 
ments as may have already been made to you on account of these items. 

The only services rendered by Mees & Mees under the above enu- 
merated classifications subsequent to the modified contract were 
charges for plans and specifications under classification (e-3) in the 
sum of $3,246.24. <A study of the aforesaid contract together with 
the modification thereto is convincing that the intentions of the par- 
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ties were to waive all charges for services arising under classification 
(e-3) of the contract in lieu of the additional $2,000 paid to Mees 
& Mees at the time the medified contract was entered into. 

In view of the foregoing facts, the sum of $3,246.24 and the amount 
of $59.57 waived by licensee are disallowed. The balance of the 
$109,123.23, namely, $105,817.42 is approved as proper project cost. 


CONCLUSION 


Since concluding the foregoing hearing, the West Florida Power 
Co. on September 27, 1935, under sections 8 and 203 of the Federal 
Power Act, approved August 26, 1935, petitioned. this Commission 
for authority to transfer all of its real and personal property, in- 
cluding an assignment of its license, to the Florida Power Corpora- 
tion. A hearing on said petition was held November 1, 1935, at 
which time both oral and documentary evidence were submitted. 
After due consideration, the Commission, by order dated December 
27, 1935, authorized the merger and consolidation of the facilities of 
the West Florida Power Co. into and with the facilities of the Flor- 
ida Power Corporation, together with the transfer of its license, 
with the reservation that the Florida Power Corporation should 
include in its capital accounts only the amount determined as the 
actual legitimate original cost of project No. 682 when said determina- 
tion was made by the Commission. 

An order will issue directing that the result as herein found be 
entered upon the books of Florida Power Corporation, licensee, and 
that. fixed capital accounts shall be set up and kept accordingly. 


Crypve L. Seavey. 
Criaupe L. Draper. 
Bastt MANty. 
JoHn’ W. Scort. 


Order determining actual legitimate original cost 


Florida Power Corporation 


(Project No. 682) 


The Commission having before it among other matters of record: 

(1) Claimed cost statements filed by licensee, December 22, 1927, 
February 24, 1932, July 24, 1933, and January 4, 1934; 

(2) The preliminary accounting report of Commission Accountant 
Raymond M. Lindsay, dated May 25, 1933, and the Supplemental 
Accounting Report dated April 30, 1935; 

(3) The Report of Commission Engineer F, K. Nash, dated July, 
1935; 
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(4) Protest to said preliminary accounting reports filed September 
20, 1933, and August 19, 1935; 

(5) Transcript of hearing and exhibits before the Commission, Sep- 
tember 3, 4, and 5, 1935; 

(6) Briefs by counsel for the respective parties ; 

Now, therefore, upon full consideration of the evidence and matters: 
of record before it, and for reasons set forth in the accompanying 
opinion, entered and filed on the date hereof, setting forth its findings 
of fact and conclusions thereon, which said opinion is hereby referred 
to and made a part hereof, the Commission hereby finds and deter- 
menes : 

That of the sum of $3,082,754.12, claimed by the licensee as the 
actual legitimate original cost of the project as of November 30, 1933,. 
items aggregating $2,621,043.39 as shown in the following table under- 
the column headed “Amounts Allowed” have been sustained and are 
allowed as actnal legitimate original cost of the project; that of the 
balance, the sum of $461,710.73 as shown in said table under the column 
headed “Amounts Disallowed” is disallowed as project cost, making 
the total amount herein approved and allowed as the actual legitimate 
cost of the project as of November 30, 1933, the sum of $2,621,043.39. 


Claimed.cost of project as of November 30, 1933 





| 
Amounts 


Description 








Claimed | Allowed | Disallowed 


a / etiotae 4 o—-- $327, 732. $282, 737.09 | $44, 995. 88 
Structures __- bidde ° 82, 940. | $2, 940.96 |... — 
Reservoirs, dams, and waterways: 
Preparation of site fa~<tedstnanint otell 17, 262. 5 17, 262. 54 | _. : 
Earth dam 7 —_ | 272, 944. § 266, 332.28 | 6, 612. 22 
Spillway dam d cok sanasegen bp) 1 175, 192. 47 |------ 
Retaining wall | 85, 225. 83, 305. 41 1, 920. 00 
Tailrace . seperes 2 <oemcesl 28, 917. 28, 917. 50 | ___. ; 
Power house substructure 175, 488. 175, 488. 36 
Dam operating equipment 38, 492. 4 38, 438. 41 53. 92 
Clearing pond area, 517, 640. 6! 483,833.32 | 33,807.33 
Roadways, trails, and bridges 4,411.18 | 4,411.18 }...._._- 
| Water turbines and water wheels | 89, 230. 
| Turbo generator units —hydro . 96, 410. | 
Electric Equipment —hydro | 83, 173. 300, 071. 31 1, 884, 
Miscellaneous power plant equipment 2, 340. 8! 
Substation equipment 30, 800 
Storage battery equipment } 1, 888. 27 , 888. 2 
Signal system 600. 600. 
Engineering and superintendence: | 
Miscellaneous charges 2, 222. 50 | 2, 222. 50 | 
Florida Power Corporation charges 209, 551. ‘ 209, 551. 3 
General engineering and management corpora- 
tion fees ‘ 32, 108. 69 | 5, 400. 26, 708. 
Stone & Webster investigation 21, 081. : re : 21, 081. : 
Miscellaneous engineering —Florida Power Cor- 
poration et al | 21, 646. 04 15, 836. 72 | 5, 809. 
Miscellaneous engineering —Mees & Mees_- 4 57, 123. 22 53, 817.42 | 3, 305. § 
Original surveys and explorations 59, 106. 2: 59, 106.23 |__ 
Day & Zimmerman charges j +t 2, 355. | 2, 355. 9 
Law expenditures during construction 1, 550. j 1, 550. ; 
In,uries and damages during construction - _- 7 ? 23, 207. 53 | 23, 207. ! 
Taxes during construction 3, 559 62 | 3, 559. 62 
Interest during construction: | 
(a) Interest as cost of construction. _._._._- 258, 332. 6 172, 792. 41 85, 540. 27 
(b) Interest earned on construction funds_ - - -. (246. 65) )___. (246. 65) 
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Claimed cost of project as of November 30, 19383—Continued 





Amounts 
= Description 


Allowed Disallowed 


| 

356 | Miscellaneous construction expense: 
Ho:ne office expense 
Insurance during construction 
Federal license 
Log road release and maintenance 
Contractor’s plant rent>1 
| Federal adininistration charge_.-._-_- 
| Contingent construction: 
| Mees & Mees—Resident supervision 
| Field superintendence 
Field office salaries end expenses- --- 
Te:nporary construction facilities 
| Construction equipinent and tools 
Subsidiary operations: 

Cainp operations 

Mess hal! operations—net 
| Hardaway contracting fee z 
Mees & Mees engineering fees__- 
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1, 369. 
3, 140. 
68, 700. 
52, 000. 


Unclaisned wages - (930. 09) 930. 09) | 
Power generated during construction | (9, 500. 00); (9, 500. 00) 
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Be: 
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\$3, 082, 754. 12 |$2, 621, 043.39 $461, 710. 73 











That March 1, 1927, is found and determined by the Commission to 
represent, for the purpose of computing the taxes and interest properly 
chargeable to the fixed capital of said project, the beginning of the 
period of time reasonably necessary, sufficient and adequate for the 
purchase and acquisition of lands and the accomplishment of prelim- 
inary investigation, surveys, plans and designs and other preliminary 
work required for the development and construction of said project ; 

That January 31, 1930, is found and determined by the Commission 
to represent, for the purpose of computing the taxes and interest prop- 
erly chargeable to the fixed capital of said project, the end of the 
construction period when the project was completed inclusive of acqui- 
sition of lands, and became available for service; 

Wherefore, pursuant to such findings and determination, the Com- 
mission herehry orders: 

(a) That the licensee establish and maintain control ledger sheets 
or accounts with reference to said project showing a total debit balance 
in its fixed capital accounts beginning with an entry of $2,621,043.39 
as the actual legitimate original cost of said original project as of 
November 30, 1933 ; 

(b) That said licensee establish and maintain subsidiary ledger 
sheets or accounts and records showing and substantiating all records 
in such control accounts, and classifying the total of fixed capital in 
appropriate detail and in accordance with the Commission’s Rules and 
Regulations; 

(c) That licensee comply with this order within ninety (90) days 
-of its service. 

* 





IN THE MATTER OF 


PORTLAND GENERAL ELECTRIC COMPANY 


Application for Credit on Future Annual Charges for Project 
No. 135, Oregon. 


EP-135 
(Decided September 30, 1937) 
Syllabus 


1. Where the licensee made application for credit on future annual 
charges of the amount which the licensee claimed it had overpaid 
in 1930, 1931, 1932, and 1933, and it appeared that the licensee’s 
claim was based upon a contention that under Regulation 14 the 
operating charge was limited by the power capacity of the 
original project until such time as an addition to the project, 
authorized by subsequent amendment of the license, was com- 
pleted and water therefrom was available, it was held that the 
licensee had not made any overpayments for the years specified. 
The credit on future annual charges was, therefore, denied, with- 
out passing on the question as to whether or not the Commission 
is authorized under the Federal Power Act to allow the licensee 
a credit on future annual charges, if. the licensee had made over- 
payments in previous years, 

Under Regulation No. 1, Section 15, there is but one method of 
computing the power capacity of a project. 

. Under Regulation 14 a project can have only one power capacity. 

. The power capacity of a project limits the charges which may be 
imposed either as a preoperation charge or as an operation charge 
or both under Regulation 14. 

. There is nothing in Regulation 14 which indicates or contemplates 
that the component factors used in computing the power capacity 
of a project shall actually be present. 

. Under Regulation 1, Section 15, power capacity is a calculation 
based upon estimated factors which may or may not be present or 
available for use at the time the power capacity is determined. 

. Power capacity is a concept which does not necessarily apply to an 
existing state of facts. 

. When a license is issued, the power capacity of the project covered 
by such license is determined and set forth in the license, even 
though no part of the project itself is yet in existence, and the 
power capacity as set forth in the license immediately becomes 
the basis for the assessment of a pre-operation charge. 

. The same power capacity which limits the pre-operation charge for 
a project also limits the operation charge which may be imposed 
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for such project, as soon as each separate part or unit thereof 
is completed ready for operation. 

10. To the extent that the opinion in Portland General Electric Com- 
pany (Assessment of Annual Fees Against Oak Grove Project 
No. 135, Oregon; and Adjustment of the Power Capacity) decided 
July 31, 1934, (Ante p. 195), sets forth a method of computation 
of annual charges, for project No. 135 which is inconsistent 
with the interpretation of Regulation 14 expressed in this 
opinion, said opinion is modified to conform herewith. 


Scorr, COMMISSIONER: 


On March 10, 1936, the Commission on its own motion reopened 
the question of the computation of annual charges for the Oak Grove 
project No. 135, located in Oregon. The occasion for reopening this 
question was the request made by the licensee for a credit on future 
annual charges of the amount which the licensee claimed it had 
overpaid for the years 1930, 1931, 1932 and 1933. The licensee filed 
a brief on May 27, 1936, in support of its claim, relying principally 
upon the opinion, /n the Matter of Portland General Electric Company, 
ante, p. 195, rendered by the Commission on July 31, 1934. Constru- 
ing the regulation of the Commission governing the method of com- 
puting annual charges which was in effect during those four years 
(hereinafter referred to as regulation 14) that opinion reached a 
result. which did not require the licensee to pay an operation 
charge for those four years on the installed capacity of the proj- 
ect which was in excess of the power capacity originally fixed in 
the license for the project. Since the licensee paid an operating 
charge on 9,700 hp. of installed capacity in excess of such original 
power capacity for the years 1930 and 1931 and on 17.200 hp. 
of installed capacity in excess of said original power capacity 
for the years 1932 and 1933, the question now before the Commission 
is whether the licensee is entitled to a credit on future annual charges 
equal to the difference between the amount paid as an operation 
charge on said 9,700 hp. in 1930 and 1931 and on said 17,200 hp. 
in 1932 and 1933, and the amount which would have been paid during 
those four years if the annual charges had been assessed in accord- 
ance with the opinion Jn the Matter of Portland General Electric 
Company, supra. 

Before considering whether or not the Commission would be au- 
thorized under the Federal Power Act to allow this licensee a credit 
on future annual charges, if the licensee made any overpayments 
for the years 1930 to 1933, it is appropriate to examine the statutory 
authority for fixing those charges, the then existing regulation 14 
and the amount of the charges assessed and paid for those years to 
determine whether the licensee in fact made any overpayments. The 
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applicable part of section 10 (e) of the Federal Water Power Act 
provided : oj 


That the licensee shall pay to the United States reasonable annual charges 
in an amount to be fixed by the commission for the purpese of reimbursing 
the United States for the costs of the administration of this act * * *. 


Section 4 of the Federal Water Power Act provided : 


That the Commission is hereby authorized and empowered— 


(h) To * * *, make such rules and regulations, and to issue such orders 
not inconsistent with this act as may be necessary and proper for the purpose 
of carrying out the provisions of this act. 


Pursuant to this statutory authority the Commission adopted reg- 
ulation 14, pertinent parts of which follow: 


Section 1. For reimbursing the United States for the cost of the adminis- 
tration of the act, charges shall be based upon the power capacity of the 
project and shall be determined according to the following schedule: 

A. With respect to each project of more than 100 horsepower, there shall be 
a preoperation annual charge at the rate of 2 cents per horsepower of power 
capacity effective during the period between the issuance of the license and the 
1st of January immediately following the date of completion of each part or 
unit. As each separate part or unit is completed ready for operation, the 
preoperation rate as to such unit shall cease on the 3lst of December imme- 
diately following, and an operation rate will be substituted, which, for the 
first calendar year, will be 5 cents per horsepower of installed capacity; for 
the second calendar year, 10 cents per horsepower of installed eapacity; for 
the third and each succeeding calendar year, 25 cents per horsepower of in- 
stalled hydraulic capacity. For projects completed when application is made, 
the operation rate will be 25 cents per horsepower from the date of issuance 
of license. 

B. When the power capacity of the project has been reached, no operating 
charge will thereafter be made for additional units installed in excess of power 
capacity. After the maximum rates hereinabove prescribed have become effec- 
tive with respect to any license, they shall thereafter continue without change 
with respect to such license unless or until the commission or Congress shall 
make reductions in sueh rates of charge. 


In regulation 1, section 15, the Commission prescribed the formula 
for computing the power capacity as follows: 


Section 15. The “power capacity” of a project means the continued product 
of— 


A. The factor 0.08 ;* 

B. The average static head in feet; and 

C. The water supply, in cubic feet per second and not in excess of the 
hydraulic capacity of the approved project works, estimated to be available 
from natural flow or from storage, or from both, for 90 percent of the time. 


There is no dispute about the facts in this case. It is admitted that 
the license for the project was issued on September 27, 1922; that the 


1The factor 0.08 represents the horsepower at 70 percent efficiency of one cubic foot 
of water per second falling through a head of one foot. 





414 FEDERAL POWER COMMISSION 


power capacity of the project as set forth in the license was 25,300 
hp.; that in 1924 the installed capacity of the project was 35,000 
hp.; that on May 7, 1929, the license was amended authorizing the 
inclusion of the so-called Big Bottom diversion as part of the project 
and changing the power capacity of the project as set forth in the 
license from 25,300 hp. to an agreed power capacity of 42,500 hp.; 
that said amendment provided that such diversion was to be com- 
pleted or or before May 7, 1934, and further provided that the rules 
and regulations governing the administration of the Federal Water 
Power Act, adopted June 6, 1921, would be applicable to the project; 
that in 1931 the installed capacity of the project was increased to 
70,000 hp. by the installation of a second generating unit; that in 
1932 the license was again amended extending the time for completion 
of the Big Bottom diversion to May 7, 1936; that on May 4, 1937, 
the license was again amended to extend the completion date of said 
diversion to such time as the Commission might thereafter direct on 
its own motion after reasonable notice to the licensee. 

The controversy over annual charges began in January 1930 upon 
presentation of the Commission’s bill for 1929 charges, this being the 
first bill after the 1929 amendment of the license. The licensee was 
billed for an administrative charge at the rate of 25 cents per horse- 
power per annum on 25,300 hp. to the date of the 1929 amendment, i. e. 
May 7 of that year; at 25 cents per horsepower per annum on 35,000 
hp. for the remainder of the year; and at 2 cents per horsepower per 
annum on 7,500 hp. for the entire year. The licensee protested the 
charges assessed against it claiming that the proper operation charge 
should have been on 25,300 hp. for the entire year and that only a 2 
cents per horsepower per annum preoperation charge should have been 
made on the 17,200 hp. which represented the additional power capac- 
ity attributable to the so-called Big Bottom diversion. The Com- 
mission then modified its charges to the extent of limiting the operat- 
ing charge of 25 cents per horsepower to 25,300 hp. for the entire 
year, and of making the preoperation charge of 2 cents per horse- 
power per annum on 17,200 hp., for that part of 1929 after 
May 7. At the same time the licensee was notified that the charges 
for the calendar year 1930, the first year in operation after the power 
capacity had been increased to 42,500 would include a charge of 5 
cents per horsepower on the difference between 35,000 hp. and 25,300 
hp., the bill for 1931 would include an operation charge of 10 cents 
per horsepower on such difference, and the bill for 1932 would 
include an operation charge of 25 cents per horsepower on such dif- 
ference, unless the installed capacity of the project was increased in 
the meantime. For 1930 an operation charge was assessed at 25 
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cents per horsepower per annum on 25,300 hp., and at 5 cents per 
horsepower per annum on 9,700 hp.; and for 1931 an operation 
charge was assessed at 25 cents per horsepower per annum on 25,300 
hp. and at 10 cents per horsepower per annum on 9,700 hp. As 
pointed out above, an additional 35,000 hp. was installed in 1931, so 
that in 1932 the licensee was billed for an operating charge on 42,500 
hp., at the rate of 25 cents per horsepower per annum on 35,000 hp. 
and at the rate of 5 cents per horsepower per annum on 7,500 hp. In 
1933 the licensee again was assessed an operation charge on 35,000 
hp. at the rate of 25 cents per horsepower per annum and an opera- 
tion charge on 7,500 hp. at the rate of 10 cents per horsepower per 
annum. Operating charges on installed capacity in excess of 25,300 
were paid by the licensee for the years 1930, 1931, 1932 and 1933 under 
protest, the licensee insisting that under regulation 14 the operating 
charge was limited by the power capacity of the original project 
until such time as the Big Bottom diversion was completed and water 
therefrom was available. 

On August 22-24, 1933, a hearing was held in Portland, Oregon, 
on the matter of the annual fees assessed against this project. On 
July 31, 1934, the opinion /n the Matter of Portland General Electric 
Company, supra, was rendered in which the view was expressed 
that under regulation 14 the 17,200 hp. added to the power capacity 
by the 1929 amendment of the license would not be “amenable” to 
the provisions of the operation rate until the Big Bottom diversion 
had been completed and the additional water supply to be obtained 
from that source was in fact available for the operation of the 
project. 

The opinion Jn the Matter of Portland General Electric Company, 
supra, also adjusted the power capacity of the project on the basis 
of stream flow records up to and including December 1932 estab- 
lishing the revised power capacity of the project at 41,400 hp. 

The Commission has carefully considered the application of reg- 
ulation 14 to the facts of the matter now before it and has come to 
the conclusion that the licensee did not make any overpayments of 
annual charges for the years 1930, 1931, 1932 and 1933. 

Under regulation No 1, section 15, there is but one method of 
computing the power capacity of a project, and under regulation 
14 a project can have only one power capacity. The power ca- 
pacity of a project limits the charges which may be imposed 
either as a preoperation charge or as an operation charge or 
both under regulation 14. There is nothing in the regulation 14 
which indicates or contemplates that the component factors used in 
computing the power capacity of a project shall actually be present. 
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On the contrary it is clear from an examination of regulation 1, 
section 15 that power capacity is a caleulation based upon estimated 
factors which may or may not be present or available for use at the 
time the power capacity is determined. 

Power capacity is a concept which does not necessarily apply to 
an existing state of facts. For example, when a license is issued, 
the power capacity of the project covered by such license is deter- 
mined and set forth in the license, even though no part of the 
project itself is yet in existence. The power capacity as set forth 
in the license immediately becomes the basis for the assessment of a 
preoperation charge. The same power capacity which limits the 
preoperation charge for a project also limits the operation charge 
which may be imposed for such project, as soon as each separate part 
or unit thereof is completed ready for operation. There is no dis- 
pute about the fact that project No. 135, authorized by the original 
license, was completed ready for operation with an installed ca- 
pacity of 35,000 hp. prior to the approval of the amendment to the 
license in 1929. By this amendment the power capacity of the proj- 
ect was increased to an agreed 42,500 hp. thereby making the entire 
35,000 hp. of installed capacity subject to the operation charge im- 
posed by regulation 14. 

It is clear from a review of the entire record of this matter that 
there is but one project involved and that it would be improper to 
treat the original project authorized by the license in 1922 and the 
Big Bottom diversion authorized by the amendment to the license 
in 1929 as two separate and distinct projects. The power capacity 
of the project originally was fixed at 25,300 hp., on May 7, 1929, in- 
creased to 42,500 hp., and on July 31, 1934, adjusted to 41,400 hp. 
So long as the power capacity of project No. 135 remained at 25,300 
hp., the operation charge was limited to installed capacity of 25,300 
hp., when the power capacity was increased to 42,500 hp. the limit 
on operation charge increased to 42,500 hp. of installed capacity, 
and since the date on which 41,400 hp. was fixed as the power ca- 
pacity of the project, that amount of installed capacity has been 
the maximum limit of the operation charge which could be assessed 
under regulation 14. 

That such a construction of regulation 14 is sound is apparent if 
we consider what the situation would have been if the original license 
for the project had included the Big Bottom diversion. The original 
power capacity would then have been 42,500 hp. Upon the comple- 
tion of installation of the first generating unit, an operating rate 
would have commenced on January 1, following such completion, 
based upon the installed capacity of 35,000 hp. It is difficult to 
conceive of a construction of regulation 14 which would have pre- 
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cluded the assessment of an operation charge on a part of such in- 
stalled capacity, in view of the fact that the total installed capacity 
of the project would have been less than the power capacity fixed in 
the license. 

By reason of the premises, the Commission concludes that the 
claim of the licensee for a credit on future annual charges by reason 
of alleged overpayments made by it for 1930, 1931, 19382 and 1933 
should not be allowed for the reason that under the interpretation 
of regulation 14 expressed in this opinion, the licensee did not make 
any overpayment for those years. To the extent that the opinion /n 
the Matter of Portland General Electric Company, supra, sets forth a 
method of computation of annual charges for this project which is 
inconsistent with interpretation of regulation 14 as expressed in this 
opinion, said opinion is modified to conform herewith. It is un- 
necessary, therefore, for the Commission to consider whether it would 
be authorized under the Federal Power Act to allow this licensee a 
credit on future annual charges, if the licensee had made overpay- 
ments for those years. 

The application of the licensee for credit on future annual charges 
by reason of alleged overpayments of charges for the years 1930, 
1931, 1932 and 1933 is hereby denied and an appropriate order will 
issue. 

Frank R. McNrncu. 
Crypve L. Seavey. 
Joun W. Scorr. 


Draper AND Manty, Commissioners, DissenTINe : 

The majority opinion in this case, though directly related to a claim 
for refund of alleged over-payments, in effect sets aside and modifies 
a former opinion of the Commission. (Jn the Matter of Portland 
General Electric Company, ante, p. 195.) We do not concur in 
the present opinion because, in our judgment, it is not based on a 
proper interpretation of the Federal Power Act and the rules and 
regulations of the Federal Power Commission and, as a result, im- 
poses upon the licensee unreasonable fixed charges which will in- 
evitably be reflected in increased rates to consumers. 

The opinion Jn the Matter of Portland General Electric Company, 
supra, fixing the annual charges on this project was handed down 
on July 31, 1934 after hearings at which licensee and the Commission 
were represented. Shortly thereafter the licensee filed a petition 
requesting that the Commission credit against future annual charges 
to become due under license No. 135, the amount of $12,057.87 which, 
under the findings of the opinion /n the Matter of Portland General 
Electric Company, supra, it had overpaid for the years 1930-1933 in- 
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clusive. These overcharges had been paid under protest. If the opin- 
ion Jn the Matter of Portland General Electric Company, supra, is 
sound, the applicant would clearly be entitled to relief. No claim of 
interest on overpayments has been made by the licensee. 

The Oak Grove project, here under consideration, consists of two 
parts. The first part, which we may for convenience call the original 
Oak Grove project, was constructed under a license issued on Septem- 
ber 27, 1922, consisted of a diversion dam across the Oak Grove Fork 
of the Clackamas River, a conduit extending from said diversion dam 
to a forebay and power house, so located as to provide a head of 915 
feet. The power house as constructed contained an initial generating 
unit of 35,000 horsepower capacity. These works, together with 
appurtenant structures, constituted a complete hydroelectric unit and 
were completed in 1924. 

The second part of the project may for convenience be designated 
as the Big Bottom diversion and was intended to make available 
additional water from the Main Fork of the Clackamas River by 
means of a diversion dam, a conduit and a tunnel, some 514 miles in 
length, which would connect with the constructed dam situated on 
the Oak Grove Fork. The licensee originally applied under date of 
April 15, 1926 for a separate license for these and certain other works 
but the Commission held that they were properly a part of a compre- 
hensive plan for the development of the Clackamas River and required 
the licensee to submit an application for an amendment of the original 
license. This application was filed on June 30, 1926, and the amend- 
ment authorizing the construction of the Big Bottom diversion and 
other works was approved on May 7, 1929. The amendment provided 
that these works should be completed on or before May 7, 1934. 
Such construction was initiated by the licensee and approximately 
3,000 feet of tunnel had been driven up to January 1, 1932, when the 
licensee, because of shrinkage in the industrial power load due to the 
general depression, applied for an extension of time for its com- 
pletion. This application was approved by the Commission and the 
time for completion was thus extended to May 7, 1936. Subsequently, 
upon application of the licensee, the time for completing this part of 
the project was again extended until such time as the Commission 
might thereafter direct on its own motion, after reasonable notice to 
the licensee. As a result this part of the project, with the Commis- 
sion’s approval, stands in an uncompleted condition and has no 
physical connection whatever with the original Oak Grove project. 

These physical and historical facts must be kept in mind in inter- 
preting the Federal Power Act and the regulations of the Commission 
relating to the determination of annual charges for licensed projects. 
Regulation 14, which covers the subject of annual charges, provides 
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in section 1 for two classes of annual charges:* (a) a preoperation 
charge and (b) an operation charge. It also clearly provides for the 
differential application of these two types of charges to the separate 
parts or units of a project, where they are in fact and in law 
separable. The regulation provides in section A. for “a preoperation 
annual charge at the rate of 2 cents per horsepower of power 
capacity effective during the period between the issuance of 
the license and the first of January immediately following the 
date of completion of each part or umit.” [Italics supplied.] 
The regulation further provides that “as each separate part 
or unit is completed ready for operation, the preoperation rate as to 
such unit shall cease on the thirty-first of December immediately fol- 
lowing, and an operation rate will be substituted * * *.” [Italics 
supplied. ] 

That the Big Bottom diversion should properly be treated as a 
separable part of the project in the interpretation of the Commis- 
sion’s regulations is clearly shown by the provisions of the amend- 
ment of the license authorizing the construction of these works, 
paragraph VI of which reads as follows: 


Article 16 of said license is amended to read as follows: “Article 16. Upon 
the completion of the construction of said project or of each of the separable 
parts thereof for which dates of completion are specified in Article 2 hereof, 
as amended, * * *.” [Italics supplied.] 


Article 2, above referred to, as amended, specifies the date of com- 
pletion of this separable part in the following clause: 


? Regulation 14. The basis for assessing annual charges to be paid by the licensee to 
the United States and the manner of payment thereof shall be as follows: 

SecTION 1. For reimbursing the United States for the cost of the administration of the 
act, charges shall be based upon the power capacity of the project and shall be determined 
according to the following schedule: 

A. With respect to each project of more than 100 horsepower, there shall be a pre- 
operation annual charge at the rate of 2 cents per horsepower of power capacity effective 
during the period between the issuance of the license and the 1st of January immediately 
following the date of completion of each part or unit. As each separate part or unit is 
completed ready for operation, the preoperation rate as to such unit shall cease on the 
81st of December immediately following, and an operation rate will be substituted, which, 
for the first calendar year, will be 5 cents per horsepower of installed capacity; for the 
second calendar year, 10 cents per horsepower of installed capacity; for the third and 
each succeeding calendar year, 25 cents per horsepower of installed hydraulic capacity. 
For projects completed when application is made the operation rate will be 25 cents 
per horsepower from the date of issuance of license. 

B. When the power capacity of the project has been reached, no operating charge will 
thereafter be made for additional units installed in excess of power capacity. After the 
maximum rates hereinabove prescribed have become effective with respect to any license, 
they shall thereafter continue without change with respect to such license unless or until 
the commission or Congress shall make reductions in such rates of charge. * * * 

Section 3. Horsepower of power capacity shall be determined in sections 1 and 2 pre- 
ceding from the definition of power capacity given in Regulation 1, section 15, and may 
be readjusted annually to provide for changes in the average static head or in the water 
supply, whether for storage or otherwise, which increase or decrease the power capacity 
100 horsepower or more: Provided, That operation charges on account of storage shall 
be based upon the amount of such storage available for use. 
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Except for the Big Bottom diversion, Big Bottom conduit, Penstock No. 2 

and Power House Unit No. 2, construction of which shall begin on or before 
two (2) years from the date of issuance of the amendment hereof, and be 
completed within five (5) years thereafter. 
These two amended articles of the license appear clearly to fix the 
status of the Big Bottom diversion as a separable part of the ultimate 
project. Under the provisions of regulation 14, therefore, a pre- 
operation charge must be imposed during the period between the 
issuance of the license amendment for the construction of-.this part 
and the first of January immediately following the date of its com- 
pletion. An operation charge will not become applicable under the 
provisions of the regulation until the part is “completed ready for 
operation.” 

Any other interpretation disregards the provisions of the license, 
fails to give any meaning to the repeated references in regulation 14 
to the separate parts or units of a project, and results in the imposi- 
tion of an operating charge for a part of the project which is not 
completed and which is in fact incapable of operation, 

The majority opinion appears to attempt to give some meaning 
to the provisions regarding the completion of “each separate part or 
unit” by treating these words as relating to “generating units.” That 

this interpretation is untenable is demonstrated if we insert the word 
“generating” in the key sentence of regulation 14, section 1 (a), as 
follows: 

As each separate (generating) part or (generating) unit is completed ready 
for operation, the preoperation rate as to such (generating) unit shall cease 
on the 31st of December immediately following, and an operation rate will be 
substituted, * * * 

In the first place the phrase “generating part” is meaningless. In 
the second place, as there is no provision for the application of a 
preoperation rate to generating units, it is meaningless to speak of 
such rate ceasing when the unit is completed ready for operation. 

If, on the other hand, we insert the phrase “having power capacity” 
so that the sentence reads “as each separate part or unit (having 
power capacity) is completed ready for operation, the preoperation 
rate as to such unit shall cease on the 31st of December immediately 
following, and an operation rate will be substituted, * * *” the 
sentence is given a definite and clear-cut meaning, and the method 
of computing annual charges becomes perfectly clear. 

It may be noted that this is not the first case in which the Com- 
mission has granted to a licensee by amendment of license the right 
to erect an addition to the initial project and in which charges were 
assessed in accordance with the method set forth in the opinion Jn the 
Matter of Portland General Electric Company, supra. Regulation 
14 was so written as to provide for precisely such situations. A sim- 
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ilar state of facts has existed with respect to projects Nos, 18, 77, 
95, 190, 595 to 607, 943, and 1316. In all these cases a preoperation 
charge of 2 cents per horsepower was assessed until the year next 
following the completion of each part or unit of construction, fol- 
lowed by a graduated charge as clearly provided in regulation 14. 

The majority opinion emphasizes the statement that “ta project can 
have only one ‘power capacity’.” This is perhaps true, but it is 
equally clear that the separable parts of a project, affecting either the 
head or the available water supply, have separate and distinct power 
‘apacities, which combine to make up the aggregate power capacity 
of the entire project. Regulation 14 provides for the application of 
the preoperation charge to the power capacity of each part or unit 
but makes it cléar that the operating charge does not apply to any 
part until it is “completed ready for operation.” We thus have not 
only an orderly but an equitable method of computing annual charges, 
which is fair both to the United States and to the licensee. 

It is just and equitable that a licensee should pay a preoperation 
charge from the date of issuance of a license or any amendment 
thereto, but it is submitted it is inequitable to impose an operating 
charge upon a separable part of the project which is physically 
incapable of operation. 

Any interpretation of the rules and regulations which results in 
the imposition of inequitable charges appears to be in contravention 
of the provision of the Federal Power Act which relates to the fixing 
of annual charges on licensed projects. This provision is set forth 
in section 10 (e) as follows: 
“(e) That the licensee shall pay to the United States reasonable annual 
charges in an amount to be fixed by the Commission for the purpose of reim- 
bursing the United States for the costs of the administration of this Part; for 
recompensing it for the use, occupancy, and enjoyment of its lands or other 
property; and for the expropriation to the Government of excessive profits 
until the respective States shall make provision for preventing excessive profits 
or for the expropriation thereof to themselves, or until the period of amortiza- 
tion as herein provided is reached, and in fixing such charges the Commission 
shall seek to avoid increasing the price to the consumers of power by such 
charges, and any such charges may be adjusted from time to time by the Com- 
mission as conditions may require * * *,.” [Italic supplied.] 

It is clear that the Congress intended that the test of “reasonable- 
ness” should be applied to all such charges and that the Commission 
should seek to avoid increasing the price to consumers of power by 
such charges. 

It is submitted that it is unreasonable to interpret the regulations 
of the Commission so as to impose an inequitable charge upon the 
licensee, when a reasonable construction of the provisions of the regu- 
Jations will result in the imposition of a fair and equitable charge. 
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It is submitted also that, if a licensee is required by the United States 
to pay excessive charges amounting to several thousand dollars a 
year, such excess will inevitably be passed on to licensees’ power 
consumers. 

For these reasons it is our view that the decision as to annual 
charges for this project set forth in the opinion /n the Matter of Port- 
land General Electric Company, supra, adopted on July 31, 1934 
by a majority of the Commission after hearings, is in accordance 
with the Federal Power Act and the rules and regulations of this 
Commission and should not be rescinded or modified. 

As the present majority opinion, which is controlling, finds that 
the licensee has not made any overpayment of annual charges and 
is, therefore, not entitled to any refund or credit, it is perhaps un- 
necessary to discuss here the validity of the licensee’s application 
for credit for alleged overpayment. It may be appropriate, how- 
ever, to express the view that, if overpayments had been found, it 
would have been completely in accord with the spirit of the Federal 
Power Act for the Commission to allow the licensee credit for such 
excess charges and direct the attention of the Public Service Com- 
missioner of the State of Oregon, in which licensee is located, to the 
amount of such credits so that appropriate reductions might be 
made in the rates charged to licensee’s consumers of power in that 
State. 


Seavey, CoMMISsIONER, CONCURRING: * 

The dissenting opinion raises a question in this matter which 
should not go unanswered. It contends that the majority opinion 
“imposes upon the Licensee unreasonable fixed charges which will 
inevitably be reflected in increased rates to consumers.” 

This is a statement which is not supported by the record in this 
case. No testimony was introduced as to the reasonableness of the 
annual charges, per se, or as to their effect upon consumers. The 
sole question involved in the matter before the Commission is the 
correct interpretation of regulation 14 under which annual charges 
are to be determined in the instant case. 

The majority opinion takes the record as it stands and deals only 
with the matter of the interpretation of the rule and with the con- 
sequent disposal of Licensee’s claim for credit on future annual 
charges. 

Section 10 (e) of the Federal Power Act provides: 


That the Licensee shall pay to the United States reasonable annual charges 
in an amount to be fixed by the Commission for the purpose of reimbursing 


*After the dissenting opinion of Commissioners Draper and Manly had been filed, 
Commissioner Seavey wrote this separate concurring opinion. 
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the United States for the costs of the administration of this part; for recom- 
pensing it for the use, occupancy, and éijoyment of its lands or other prop- 
erty; * * * and in fixing such charges the Commission shall seek to 
avoid increasing the price to the consumers of power by such charges, * * * 

The Commission complied with these provisions of the Act by 
establishing rules and regulations fixing the basis for such charges 
and adopted the same in conformity with such section of the Act. 
The licensee voluntarily accepted such rules and regulations in force 
when it accepted the license in 1922 and again in 1929 when it 
accepted an amendment thereto. 

It should also be noted that on December 31, 1936 the Commis- 
sion, acting in accordance with the law, amended its then existing 
rules and regulations concerning annual charges and prescribed a 
new basis for the computation thereof which would materially in- 
crease charges to many licensees. In considering the effect on con- 
sumers in taking that action the Commission, including the present 
dissenting Commissioners, was unanimously agreed that a substan- 
tial increase of license charges would be reasonable and would not 
result in the incidence of increase to the consumers’ rates in viola- 
tion of section 10 (e). 

I am unable to reconcile the statement in the dissenting opinion 
with the position taken regarding annual charges by the dissenting 
members in 1936. As one of the majority I find myself confronted 
with an assertion of the minority members which casts aspersion, 
not only upon their own previous act, but also upon the present 
action of the majority, without basis of substantial fact or law. 

I joined in the majority opinion on September 30, 1937, and 
after considering the dissent thereto, filed on October 18, 1937, felt 
it necessary to clarify the record and to emphasize my continued 
concurrence in the majority finding. 


Order denying application 
Portland General Electric Company 
(Project No. 135) 


Upon application filed November 5, 1934, by Portland General 
Electric Company, licensee, under the license for project No. 135 for 
credit on future annual charges due under license for said project 
arising through alleged overpayment during the years 1930, 1931, 
1932, and 1933; 

The Commission having considered said application and the briefs 
and arguments filed by the licensee, and having adopted its opinion 
this day entered and filed in this proceeding, orders: 

That the said application be-and it hereby is denied. 





IN THE MATTER OF 
GASCONADE RIVER POWER COMPANY 


Application for License for Project No. 934, Missouri 
EP-934 ; 


(Decided October 6, 1937) 


Syllabus 


. The spirit and letter of the Federal Power Act are designed to prevent 
an extended monopolization of the rights of priority to a water power 
site on one of the navigable waters of the United States. 

. An applicant after enjoying 7 years’ priority with respect to a water 
power site and construction of a hydroelectric project will not receive 
approval of a request for an additional delay of at least 1 year in the 
granting of said license and a period of 2 years thereafter for be- 
ginning construction of said project. 

. Provisions of the Federal Power Act prohibit issuance of a license for 
a hydroelectric project until the applicant has submitted satisfactory 
evidence of compliance with the statutory laws of the State in which 
the proposed project is to be located. 

4. Where the applicant’s cost of financing contemplates sales to the public 
of securities in excess of the cost of project works and where analysis 
of the project indicates that there will not be sufficient revenue from 
the operation thereof to provide for operating expenses, taxes, de- 
preciation, and interest, the Commission will not approve or permit 
such plans. 


MAN ty, CoMMISSIONER: 


On November 22, 1928, the applicant, Gasconade River Power Co., 
a Missouri corporation, filed an application for a preliminary permit 
for a hydroelectric project on the Gasconade River, a navigable tribu- 
tary of the Missouri River, near Jerome, Mo. After appropriate 
investigations and reports by the Corps of Engineers, War Depart- 
ment, and the engineers of this Commission, the issuance of a prelimi- 
nary permit to the applicant was authorized on October 16, 1929, es- 
tablishing priority of application for a period of 2 years, on condition 
that certain specified requirements should be performed. The 2 year 
permit was issued in due course on November 27, 1929. Upon appro- 
priate application this preliminary permit was extended for a further 
period of 1 year to November 27, 1932, for the stated purpose of 
enabling the applicant to “consummate and finance the plan of 
development as worked out.” 
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Shortly before the expiration of the preliminary permit, the appli- 
cant filed an application for a license to construct, operate, and main- 
tain a hydroelectric project consisting of a dam, a power house and a 
reservoir, with appurtenant works, to be located on the Gasconade 
River in Phelps County, Mo. In connection with the examination 
of this application for license, it was ascertained that the applicant 
had failed to comply with certain conditions of the preliminary per- 
mit, especially as regards its failure to make a detailed geological 
report and to submit certain revised engineering exhibits. The appli- 
cant was notified of this failure and was granted a reasonable time 
within which to submit this information. Certain additional data 
were also required by the chief engineer of the Commission and by 
the War Department, in connection with their studies of the proposed 
project, and the applicant was given additional time in which to 
comply with these requirements. Amendments to the application 
were filed on January 28 and February 25, 1935, which were con- 
sidered by the engineering staff of the Commission and by the War 
Department. 

From the time of the filing of the original application for prelimi- 
nary permit down to date, numerous protests were filed on behalf of 
citizens and property owners residing in the immediate vicinity of 
the proposed project and in other parts of the State. Communica- 
tions were also received from others who favored construction of a 
hydroelectric project on the Gasconade River, but stated, almost with- 
out exception, that they would not favor granting a license for the 
project unless it would lead to early construction. In order to give all 
parties, including the applicant, an opportunity to present their views 
the Commission ordered that a hearing be held on July 7, 1937. The 
applicant made no appearance at this hearing but through its presi- 
dent, R. W. Street, filed a written communication, designated as a 
“brief”, in which he set forth that the total cost of the project would 
be $10,000,000, including an allowance of $1,225,992 to cover “cost of 
financing, contractors’ profit, and increased cost of material.” This 
document, which is in the nature of an addition to the showing thereto- 
fore made by the applicant, set forth the opinion that the project was 
economically feasible upon the basis of the sale of 72,000,000 kilowatt- 
hours of primary power at 714 mills and 77,500,000 kilowatt-hours of 
secondary power at 314 mills. It was stated that the power could be 
economically used at St. Louis, Jefferson City, or Kansas City, all 
three of which points are located within a radius of 160 miles from 
the project. It was also stated that extensive negotiations had been 
carried on with an unnamed industry to locate a plant at or near the 
dam site. After referring in general terms to the inconclusive char- 
acter of negotiations with prospective power purchasers and directing 
attention to its alleged expenditures of $200,000, the applicant re- 
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quested “that final action be not taken on this application for a period 
of at least 1 year in order that we may have further opportunity to 
market our power and arrange for the financing of construction.” 

In addition to the representatives of the Commission the only ap- 
pearances at the hearing were Representative John J. Cochran of Mis- 
souri who opposed the project and protested vigorously against the 
granting of a license; Mr. E. W. Allison, Prosecuting Attorney of 
Phelps County, Mo.; and Mr. D. A. Rucker, of Rolla, Mo., who stated 
that they favored the construction of a hydroelectric project at the 
proposed site, but that they knew nothing regarding the present appli- 
cant. It is unnecessary to analyze the testimony and communications 
of the proponents and protestants in this case, because there are other 
considerations which, under the provisions of the Federal Power Act, 
must control the decision of the Commission. 

The first of these considerations is that the applicant for this project 
has enjoyed priority under preliminary permit and under its appli- 
cation for license since November 27, 1929, when the preliminary per- 
mit was issued. The statute provides for a maximum period of 3 
years’ priority under a preliminary permit, plus a maximum of 4 
years under license, before the actual beginning of construction. In 
this case, the applicant now requests a delay of at least a year in the 
granting of a license and a period of 2 years thereafter for beginning 
construction. If granted, this would mean that the applicant had 
been given priority for a period of nearly 11 years before being placed 
under the obligation of beginning actual construction of the project. 
It is clear that such an extended monopolization of the rights of pri- 
ority to a water power site on one of the navigable waters of the 
United States is not in harmony with either the letter or the spirit of 
the Federal Power Act. The Commission has discussed this question 
at some length in the Empire District Electric Co. case, ante, p. 212, 
and it is necessary here only to restate the conclusion expressed therein 
that the Commission can not and will not permit undue extension of 
priority in relation to the development of a valuable public resource. 

The abuses which may arise from undue leniency with respect to the 
holding of such priorities is indicated by a brief consideration of other 
applications filed by the present applicant. These relate to projects 
Nos. 843 and 1249, also on the Gasconade River, which were filed 
during the period that the application for project No. 934 has been 
pending. Another closely related corporation, Current River Power 
Co., having the same president, also succeeded in maintaining priority 
for three sites on the Current River, which also has its source in the 
Ozarks, from July 17, 1932, to December 22, 1936, when the Commis- 
sion finally found it necessary to deny the application for license. Thus 
these closely related interests sought and in a measure succeeded in 
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maintaining priority on some of the most valuable water power sites 
in that section of the country over a considerable period of time. The 
Commission has perhaps been more lenient with this applicant, espe- 
cially as regards financial ability to construct, during the period of 
the depression than it would have been at other times; but it is clear 
that these considerations should no longer be given the weight which 
they may have been accorded while the depression was in full force. 

At this point it may appropriately be noted that, although the appli- 
cation for license for this project has been pending for more than 414 
years, the applicant has not yet complied with the laws of the State 
of Missouri by securing from the Public Service Commission a certifi- 
cate of convenience and necessity for the construction of the project. 
Under the provisions of the Federal Power Act no license can issue 
until this requirement has been fulfilled. 

The principal plea of the applicant is for further delay to enable it 
to find a market for the power and finance the project. This plea is 
readily disposed of by an examination of the applicant’s own statement 
of the terms upon which it is proposed that the power be marketed 
and the project financed. It is stated on page 3 of the applicant’s 
brief that it is proposed to sell 72,000,000 kilowatt-hours of primary 
power at 714 mills per kilowatt-hour and 77,500,000 kilowatt-hours of 
secondary power at 314 mills per kilowatt-hour. The engineers of the 
Commission, after thorough examination of the stream flow records 
and the plans of the applicant, report that, in an average year, the 
project will produce 73,000,000 kilowatt-hours of primary power and 
28,300,000 kilowatt-hours of secondary power at a 50 percent load 
factor. A simple calculation shows that if the applicant should be 
able to sell every kilowatt-hour of this energy at the rates which it 
proposes, the total revenue would amount to $646,550 per year. 

In the same communication the applicant estimates that its operat- 
ing expenses, taxes, and depreciation will amount to $225,000 and its 
interest to $425,000 per year, making aggregate estimated charges of 
$650,000 per year. In other words, the sale of all of the estimated out- 
put of the project at the rates suggested by the applicant will be insuf- 
ficient to cover its own estimates of fixed charges, depreciation, and 
operating expenses. (It is of interest to note that the Commission’s 
engineers estimate that operating expenses and fixed charges for the 
project will exceed the applicant’s estimate by more than $200,000). 

Brief reference should also be made to the applicant’s proposed 
financing. It is estimated that the project will cost $8,774,000. To this 
the applicant proposes to add $1,225,922 to cover “cost of financing, 
contractors’ profit and increased cost of material, making the total 
cost of the project $10,000,000.” It is proposed to finance this by the 
issuance of $7,500,000 first mortgage 4 percent bonds and $2,500,000 
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convertible income 5 percent bonds. In other words, it is proposed to 
issue to the public first mortgage bonds for 85 percent of the cost of 
the only tangible assets of the project and so-called “convertible income 
bonds” for an additional 21% million dollars. It is this type of financ- 
ing which has in the past been so largely responsible for the misfor- 
tunes of investors in public utility securities. Even if there were no 
other obstacles to the granting of a license for this project, this Com- 
mission would not willingly sanction or permit such a financial plan. 
For the reasons above stated, the Commission denies the application 

of the Gasconade River Power Co. for a license for project No. 934, 
and an appropriate order will issue. 

Crype L. Seavey 

Craupve L. Draper 

Bast Manty 


Joun W. Scorr 
Order denying application for license 
Gasconade River Power Company 


(Project No. 934) 


Upon the application filed with the District Engineer, U. S. Army, 


Kansas City, Missouri, on November 22, 1932, and amendments thereof 
filed on January 28, 1935 and February 25, 1935, by Gasconade River 
Power Company, a corporation having its office and principal place 
of business in Kansas City, Missouri, for a license to construct, main- 
tain and operate a project on the Gasconade River, in Phelps and 
Pulaski Counties, in the State of Missouri, consisting of a concrete 
gravity dam, approximately 119 feet high in the said river in the 
vicinity of Arlington, Missouri, and Jerome, Missouri, and immedi- 
ately above the mouth of Little Piney Creek, a power house to be 
constructed as a part of such dam and to contain generating units 
and appurtenant equipment, a reservoir with 376,800 acre-feet of use- 
ful storage capacity and with normal water surface at elevation 770 
feet above mean sea level and extending upstream 4214 miles, a step-up 
substation, and other appurtenant structures ; 

The Commission having considered the said application and the 
amendments thereof, the record of the hearing thereon held after due 
notice on July 7, 1937, the brief, exhibits and other data filed by the 
applicant in support of its said application, the reports of both the 
Chief of Engineers, U. S. Army, and the Division Engineer, U. S. 
Army, as well as all other matters of evidence of record pertaining 
to the said project, and, for the reasons set forth in opinion entered 
and filed on the date hereof, which said opinion is hereby referred 
to and made a part hereof, finds that: 
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(1) The said project would be located in and on and would affect 
the navigable capacity of the Gasconade River, a navigable water of 
the United States; 

(2) The applicant has failed to show that it has complied with the 
requirements of the laws of the State in which the proposed project 
would be located ; 

(3) The applicant has failed to show its financial ability to construct 
the said project; 

(4) The sale of all the primary power and of the secondary power 
that would be produced at 50 percent load factor by the project in 
an average year at the rates proposed by the applicant, would not 
fully cover operating expenses, depreciation, and fixed charges on the 
project ; 

(5) The applicant’s proposal to issue $7,500,000 first mortgage bonds 
representing 85 percent of the estimated cost of the project, and 
$2,500,000 convertible income bonds in addition, is not in harmony 
with sound principles of finance ; 

(6) The applicant has enjoyed under a preliminary permit the priv- 
ilege of priority of application for a license with respect to the pro- 
posed power site for the full time of 3 years contemplated and per- 
mitted by the Federal Power Act, and has had its application for 
license pending before the Commission for more than 414 additional 
years, and further extension of such priority would be without justifi- 
cation and contrary to the intent and purposes of said Act; and not- 
withstanding the period of priority already enjoyed, the applicant is 
unable to show ability to begin and complete construction of the proj- 
ect within due time if license were issued. 

Therefore, it is ordered; 

That the said application be and it hereby is denied. 

* *” * * * * 





IN THE MATTER OF 
LEXINGTON WATER POWER COMPANY 


Determination of Actual Legitimate Original Cost of Project No. 
South Carolina, as of June 30, 1932 


EP-516 
(Decided October 19, 1937) 


Syllabus 


. Affiliation having been established, the Commission will proceed upon the 
legal basis that there has been a lack of arm's length dealing between 
the affiliates, and the burden of proof is upon the claimant to show the 
character of the services, the necessity to the project therefor, and the 
cost to the affiliated company performing them in order that the reason- 
ableness of the charge may be determined. 

. Six percent is a reasonable rate to be allowed for interest for advances 
by an affiliated company to provide money for construction purposes. 

. When nonproject lands are necessarily acquired in connection with the 
purchase of project lands, the estimated cost of lands inside the project 
boundaries is the difference between the estimated value of lands outside 
the boundaries at the time of acquisition and the total cost of lands 
acquired. 

. The provision in a contract covering the purchase of lands for 300 horse- 
power of electric energy in perpetuity cannot be regarded as an indebted- 
ness assumed by the purchasers in addition to the purchase price, when 
it amounts to considerably more than the licensee claimed as the value 
of the land and several times more than the amount fixed by the 
Commission. 

. An amount expended for photographs which were used principally by the 
consulting engineer of licensee and the Army engineers, and which were 
of great value during the progress of the work, will be allowed. 

. An amount expended for signs purchased and posted within the project 
boundary upon advice of licensee’s counsel in order to protect visitors 
and trespassers against injury will be allowed. 

. The expense of entertaining various groups of state and corporate officials 
will not be allowed as part of the project cost. 


C. Edward Paxson, W. C. McLain and George M. Le Pine for 
licensee. 


B. H. Barre, C. R. Boyle and Pierre Mazyk for South Carolina Rail- 
road Commission. 


Dozier A. De Vane and John R. Curry for the Commission. 
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Seavey, COMMISSIONER: 


This proceeding was initiated to determine, as of June 30, 1932, the 
actual legitimate original cost, including the actual reasonable cost of 
water rights, rights-of-way, lands, or interests in lands properly apper- 
taining thereto, of the hydroelectric development designated on the 
records of the Commission as project No. 516, South Carolina, Lex- 
ington Water Power Co. 

The original application for project No. 516 was filed by the Lexing- 
ton Water Power Co. on July 11, 1924, for a hydroelectric develop- 
ment at Bear Creek, on the Saluda River in South Carolina. 

A preliminary permit on this application was authorized on August 
19, 1926, and was issued on October 4, 1926. 

On April 9, 1927, Lexington Water Power Co. filed a declaration of 
intention under section 23 of the Federal Power Act to construct a 
power project at the Dreher Shoals site, several miles below the Bear 
Creek site, and on July 1, 1927, made application for a license for 
project No. 516, which included the Dreher Shoals and Bear Creek 
sites. 

After an investigation, the Commission on July 8, 1927, found that 
the interests of interstate and foreign commerce would be affected 
by such proposed construction, and on the same date authorized the 
issuance of a license to the Lexington Water Power Co. for the de- 
velopment at Dreher Shoals. The company accepted the license on 
July 22, 1927, and it was issued by the Commission on August 5, 1927. 

In addition to these filings by the Lexington Water Power (Co., the 
South Carolina Power Co. on September 13, 1924, filed an application 
for a preliminary permit to develop Dreher Shoals under project No. 
536. This filing was withdrawn on December 21, 1925. Also on Feb- 
ruary 10, 1926, the Broad River Power Co. filed with the Commission 
an application, project No. 694, covering a development at Dreher 
Shoals. This application was rejected by action of the Commission 
on July 15, 1926. These applications conflicted with the application 
of Lexington Water Power Co. made on July 11, 1924, to develop the 
Bear Creek site. 

On October 22, 1927, licensee submitted a prelicense cost statement 
showing a total claimed of $1,114,470.22. Preliminary accounting re- 
ports on this prelicense cost statement were made by the Commission’s 
staff, one being filed on August 15, 1929, and one on December 2, 
1929. The protest by licensee to the accounting report was filed 
January 13, 1930. 

The matter was set down for hearing and testimony taken on March 
27, 28, 29, and April 24, 1980. On February 2, 1932, after the filing 
of briefs upon the matter, the Commission-ordered that the prelicense 
cost would not be considered as a separate matter from the entire cost 
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of the original project. Following this determination licensee filed 
cost. statement on December 11, 1931, and October 20, 1932, bringing 
its claim up to June 30, 1932, upon which preliminary accounting 
audits were made and final report filed by examiner of accounts 
Tomlin on October 16, 1933. Many items claimed as costs were ques- 
tioned by the examiner or brought to the attention of the Commission 
for its consideration. To this audit licensee protested on March 12, 
1934. 

The issues thus being joined, hearings were held on September 17 to 
21, inclusive; September 24 to 28, inclusive; October 2 to 5, inclusive; 
October 9 to 12, 1934, inclusive; and January 29, 30, and 31, 1935. 
Final briefs were filed on August 5, 1935. On October 7, 1926, an 
additional hearing was held on matters as to which the record was not 
complete. 

The project is situated on the Saluda River, about 10 miles above 
Columbia, S. C., and affects lands in Lexington, Richmond, Newberry, 
and Saluda Counties of that State. 

The improvement consists of an earthen dam containing about 
11 million cubic yards of earth-fill having a maximum height of 208 
feet and a length of 7,800 feet. The reservoir is about 41 miles long 
and has a useful storage capacity of 1,607,000 acre-feet with a draw- 
down of 60 feet. The power house is in four units with an installed 
capacity of 180,000 horsepower. There is no transmission line under 
license. The maximum head created is 183 feet and the average 
head is estimated at 165 feet. The dam is of the semi-hydraulic fill 
type. 

JURISDICTION 


At the hearing in March and April of 1930, licensee took the posi- 
tion that the Commission was without authority to determine the 
project cost and denied that the burden rested upon licensee to submit 
such evidence as would enable the Commission to make a determina- 
tion. Subsequent to this hearing, however, the jurisdiction of the 
Commission as to these points was decided in Clarion River Power 
Co. v. Smith, 59 F. (2d) 861. The series of hearings starting in 
September 1934, proceeded without any further question as to the 
jurisdiction of the Commission. 


HISTORY AND CORPORATE AFFILIATIONS 


Lexington Water Power Co. was incorporated July 1, 1908, by 
G. A. Guignard, of Columbia, who acquired certain lands and flow- 
age rights on the Saluda River at and upstream from the Dreher 
Shoals site about 20 miles. Shortly after its incorporation the Lex- 
ington Water Power Co, was authorized by act of the State Legisla- 
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ture to construct dams on the Saluda River. It was originally con- 
templated to build two dams, one at Dreher Shoals and one at the 
Bear Creek site. 

On March 19, 1907, Guignard contracted to sell the lands neces- 
sary for constructing the Dreher Shoals development under which 
contract Guignard, as part consideration, retained in perpetuity 300 
primary electric horsepower to be supplied by the plant when con- 
structed. This contract subsequently passed through various hands 
until 1911, when a syndicate formed the South Carolina Power Co., 
to which these rights and obligations were transferred. Following the 
acquisition of this contract by the South Carolina Power Co., con- 
troversies arose with Guignard as to the performance of the contracts 
and in the settlement which followed, Guignard was paid $35,000, 
and the South Carolina Co. arranged with the Columbia Railway & 
Electric Co. to furnish Guignard the 300 horsepower until such time 
as Dreher Shoals should be developed. 

In 19238, the South Carolina Power Co. interests were absorbed 
by the Columbia Railway, Gas & Electric Co. The record shows 
that in 1924 the South Carolina Power Co. was a subsidiary of 
W. S. Barstow Co., which latter company owned the Columbia Rail- 
way, Gas & Electric Co. and controlled the Broad River Power Co., 
to which latter company the South Carolina Power Co.’s interests were 
transferred at this time and the South Carolina Power Co. dissolved. 

The application of the Broad River Power Co. on February 10, 
1926, for Dreher Shoals site which was denied, was practically identi- 
cal with the application which had previously been filed by the South 
Carolina Power Co. and later withdrawn. 

The record shows that the Broad River Power Co. was controlled 
by General Gas & Electric Corporation of Delaware, which corpora- 
tion was operated and managed by W. 8S. Barstow Management 
Association, Inc. 

On July 11, 1924, when the Lexington Water Power Co. applied 
for a permit at the Bear Creek site, the stock of that company was 
owned or controlled by G. A. Guignard. 

On May 13, 1926, W. S. Murray of the firm of Murray & Flood, 
purchased from Guignard the entire stock of the Lexington Water 
Power Co. for $100,000, which gave him control of the Bear Creek 
site. On May 6, prior to this purchase, Murray and the Barstow 
interests, which interests controlled the Dreher Shoals site, entered 
into an agreement for the mutual development of the project on 
Saluda River under which 70 percent of the capital stock of Lexing- 
ton Water Power Co. was to be turned over to the General Gas & 
Electric Corporation and the engineering work and _ prospective 
profits from the promotion and construction of the project were to 
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be divided equally between Murray and Flood, and the Barstow 
interests. The relationship thus established between Murray and 
Flood, and the Barstow interests makes it necessary that they be 
treated as affiliates. 

Lexington Water Power Co. prior to, at the time of, and subse- 
quent to the issuance of the license, was controlled by General Gas & 
Electric Corporation and the relationship that existed between that 
corporation and the Barstow interests is clearly shown on the record 
through a stipulation filed in the hearings in 1930. The stipulation 
signed by the attorneys for the Lexington Water Power Co. was in 
the following language: 


For the purpose of the above proceeding Lexington Water Power Co. stipu- 
lates that from January 1, 1926 to the date of dissolution of the W. S. Barstow 
Management Association and W. S. Barstow & Co., Inc. (of New York) and 
from the date of organization of W. S. Barstow & Co., Inc. (of Delaware) to 
January 1, 1929, the persons controlling a majority of the stock of the said 
corporation, were as follows: William 8S. Barstow, William Buchsbaum, Thomas 
Cheyne, E. M. Gilbert, Lucian Tyng and B. L. West. 


It is further stipulated for the purposes of this proceeding that during all 
the times above mentioned ownership of a majority of the stock of General 
Gas & Electric Corporation having power to elect directors of said corporation, 
was vested in W. S. Barstow & Co., Inc. (of New York) and/or W. S. Barstow 
& Co., Inc. (of Delaware). 


It is further stipulated for the purposes of this hearing that from March 1, 
1927, to January 1, 1929, General Gas & Electric Corporation was the owner of 
a majority of the stock of Lexington Water Power Co. having power to elect 
directors of said corporation and in turn elected the officers of said corporation. 
This stipulation was read into the record without objection on the 
part of licensee at the hearing on September 20, 1934. 

At the close of the hearing in this matter, in January 1935, counsel 
for licensee raised the question as to the correctness of this stipula- 
tion and maintained that by its terms it is limited merely to the 
prelicense cost. The record is so complete with other evidence of 
the relationship between the Barstow interests and General Gas & 
Electric Corporation that the question raised by counsel regarding 
the stipulation becomes one of mere form rather than of substance. 

The record clearly shows-that prior to the intercorporate contracts 
entered into on August 19, 1927, on that date, and subsequent thereto, 
the Barstow interests were in complete control, and the affiliation 
between the contracting parties in spite of the confusing details of 
reorganizations is clearly established. Also in this connection, objec- 
tion was raised by licensee’s counsel to the introduction of certain 
data published by the Federal Trade Commission. He contended 
that it was not evidence which would be accepted by a judicial body 


and that it was purely hearsay, incompetent, irrelevant, and immia- 
terial. 
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The evidence introduced was composed of specific excerpts from 
the report of the Federal Trade Commission and was testified to by 
a witness who was a former employee of the Federal Trade Com- 
mission and had personal knowledge of such reports. The evidence 
was introduced for the single purpose of corroborating the showing 
of affiliation between Barstow, General Gas & Electric Co., and 
licensee, and will be allowed to stand as evidence properly received 
by this Commission which is an administrative body and not bound 
by the usual strict rules of evidence. 

The facts of record clearly establish the affiliation existing between 
the following companies and individuals: 


W. S. Barstow & Co., Inc. (of New York). 

L. H. Tyng. 

W. S. Barstow Management Association, Inc. 
W. S. Barstow & Co., Inc. (of Delaware). 
General Gas & Electric Corporation. 

Broad River Power Co. 

W.S. Murray. 

The Partnership of Murray and Flood. 
Lexington Water Power Co. 
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The affiliation having been established, the Commission will pro- 
ceed upon the legal basis that there has been a lack of arm’s length 
dealing between the affiliates and the burden of proof is upon the 
claimant to show the character of the services and the cost to the 
affiliated company performing the services in order that the reason- 
ableness of the charge may be determined. 


FINANCING, POWER AND CONSTRUCTION CONTRACTS 


Financing.—The project was financed through a contract dated 
August 19, 1927, between licensee and the W. S. Barstow Manage- 
ment Association, Inc., under which the Management Association 
based its claim of $250,000 for providing money as follows: 

Issuance of $12,000,000 first mortgage 5 percent bonds dated Janu- 
ary 1, 1928, and sold on February 7, 1928, netting licensee 93.50 
percent. 

Issuance of $5,000,000 par value 514, percent debentures, dated 
January 1, 1928, and sold on February 7, 1928, netting licensee 
93.25 percent. 

Issuance of 41 convertible notes in favor of General Gas & Electric 
Corporation, an affiliate, on various dates from March 1, 1927, to 
August 22, 1929, totaling $5,026,500, drawing interest at 6 percent, 
convertible into common stock of Lexington Water Power Co. and 
subsequently so converted. 
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Issuance of eight demand notes in favor of General Gas & Electric 
Corporation on various dates from December 7, 1929, to May 16, 1930, 
with interest at 8 percent prior to June 30, 1930, and at 6 percent 
subsequent to said date. 

Open accounts, advances, and offsets between General Gas & Elec- 
tric Corporation and Lexington Water Power Co. with interest 
charges on the account balances of 8 percent from December 31, 1929, 
to June 30, 1930, and 6 percent prior and subsequent to that period. 

Power.—Disposition of the power to be developed was provided for 
in advance of construction under the following agreements: 

January 11, 1927, between the Lexington Water Power Co. and 
Carolina Power & Light Co. with supplemental letters of January 11 
and March 10, 1927, for the sale and delivery of 150,000,000 kilowatt- 
hours annually at 6 mills per kilowatt-hour. 

July 29, 1927, between Lexington Water Power Co. and Southern 
Power Co. (later changed to Duke Power Co.) for the sale and deliv- 
ery of 75,000,000 kilowatt-hours annually at 6 mills per kilowatt-hour. 

July 29, 1927, between the Lexington Water Power Co. and Broad 
River Power Co. for the sale and delivery of 75,000,000 kilowatt- 
hours annually at 6 mills per kilowatt-hour. 

Construction.—The principal contracts affecting construction re- 
ferred to in this opinion are as follows: 

August 19, 1927, between Lexington Water Power Co. and the 
W. S. Barstow Management Association, Inc., covering the handling 
of engineering and construction as general contractor for a fee of 
$700,000. 

August 19, 1927, between Lexington Water Power Co. and Albert 
S. Crane, covering services as consulting engineer for a fee of $25,000 
and expenses. 

August 19, 1927, between the W. S. Barstow Management Associa- 
tion, Inc., and J. G. White Engineering Corporation, covering draw- 
ings, specifications, and consulting engineer services for a fee of 
$75,000 and expenses. 

August 19, 1927, between the W. S. Barstow Management Associa- 
tion and Wm. 8S. Murray and Henry Flood, Jr., under which Murray 
and Flood for one-half of the fees agreed to join with Barstow Man- 
agement Association under Barstow’s contracts for financing, engi- 
neering, and construction. 

August 19, 1927, between the W. S. Barstow Management Associa- 
tion, Inc., and the Arundel Corporation, covering 17 items of con- 
struction including the earth dam. This contract was on the unit 
cost basis, The total consideration paid was $6,088,095.52. 
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CONSTRUCTION PERIOD 


There is no disagreement as to the date upon which construction 
started. Termination of the construction period was assumed by 
licensee as of December 15, 1930. The Commission’s examiner 
sustained by testimony of the chief engineer of the Commission and 
other information of record used December 31, 1930, as the date of 
termination. Inasmuch as licensee accepts this latter date, without 
further discussion, it will be held that construction started on March 
i, 1927, and ended on December 31, 1930, 


ADJUSTMENTS OF LICENSEE’S CLAIMED COSTS 


The total project cost as of June 30, 1932, claimed by licensee is 
the sum of $21,661,510.44. In his preliminary accounting report, the 
examiner through the medium of 22 adjustments recommended $38,- 
242,205.50 for allowance and $13,419,304.94, for disallowance or 
suspension pending further investigation. However, subsequent 
modifications of the accounting report resulted in the Commission 
having before it an adjusted claim of $21,648,232.43, which is dealt 
with in this opinion and of which there is allowed as representing 
actual legitimate cost of the project, the sum of $20,123,970.59, and 
there is disallowed as project cost the sum of $1,524,261.84. 


ADJUSTMENT NO. 1—FINANCING AND INTEREST CHARGES 


Under the Federal Power Act, interest during construction is 
authorized as a legitimate expense properly chargeable to project 
costs. The Federal Power Commission’s system of accounts pre- 
scribed for licensees provides under account No. 394 for the inclusion 
in the capital accounts of reasonable charges for interest during the 
construction period on the licensee’s own funds. 

The usual factors to be considered, upon which to determine reason- 
able charges for interest during the construction period before the 
property becomes available for service on the licensee’s own funds 
expended for construction purposes are as follows: 

(a) The date upon which construction commences and is prose- 
cuted with due diligence, marking the beginning of the construction 
period; and 

(6) The date the property becomes available for service, marking 
the end of the construction period. 

(c) The rate of interest to be applied to expenditures during the 
construction period; and 

(d) The method by which such interest shall be computed. 

The Commission having determined March 1, 1927 as the date of 
beginning of the construction period, and December 31, 1930, as an 
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appropriate date for the termination of the construction period, there 
is no necessity of discussing here the factors under (a) and (0d). 
The factors under (ce) and (d) will be discussed in the order named. 

The record shows that the project was financed through the sale 
of $12,000,000 5 percent mortgage bonds and $5,000,000 514 percent 
debentures. Other moneys used for construction were advanced by 
the General Gas & Electric Corporation, an affiliate, on convertible 
and demand notes and open account, computed by the licensee on a 
basis of 6 and 8 percent interest on a 360-day year basis, and in some 
instances compound interest was included. As above stated, the 
Commission having found March 1, 1927, as the date of construction 
commencement, and December 31, 1930, as the date when the property 
became available for commercial purposes, the intervening period 
will be used for the purpose of interest calculation. 

Interest —We are here concerned with the rate of interest to be 
applied to the funds raised and made available for construction pur- 
poses during the construction period. A careful study of all cir- 
cumstances and matters before the Commission pertaining thereto 
impels the Commission to the conclusion that 6 percent interest to 
be allowed for advances by the General Gas & Electric Corporation 
is a reasonable rate for interest calculation in the instant case. 

Method.—The Commission has uniformly disallowed compounding 
interest, and has approved simple interest at a reasonable rate. That 
course will be pursued in this case. 

Since it is impossible to determine how or when each dollar (as 
raised by the various means) was spent, the monthly expenditures 
appear not to furnish a satisfactory basis for computing the inter- 
est. The net proceeds on the bonds and debentures will be assumed 
to have all been expended in payment of the actual legitimate cost 
of construction, and interest on the bonds and debentures will be 
allowed in the amount resulting from applying the rule for computa- 
tion of interest as set forth in fixed capital account No. 394, of the 
system of accounts in force at the time of construction. The differ- 
ence between the net proceeds of the bonds and debentures, and the 
total funds necessarily expended in payment of the actual legitimate 
cost of construction will be assumed to represent the funds raised 
by intercompany financing; and interest will be allowed on such funds 
calculated at 6 percent per annum during the period such funds were 
available for project construction purposes during the period of con- 
struction, less interest on bank deposits, etc. 

The licensee, in its cost statement as of December 15, 1930, claimed 
interest during construction in the amount of $2,285,596.58. This 
amount is made up of the following items: 
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Not subject to amortization 
Adjustment 1: 


(h) Interest, 12 million 5 percent bonds____ $1, 715, 000. 00 


(i) Interest, 5 million 544 percent debentures_ 786, 041. 67 
(j) Interest, convertible notes__..._._.._-_- 822, 530. 58 
(k) Interest, demand notes__.___.____-__-___ TT, 474. 51 
(1) Interest, open account__..._.__.________- 25, 325. 06 
(n) Interest, loan to Broad River Power Co_ (48, 305. 58) 
Interest, B. E. Fitzgerald bond____-_-~- 138. 06 
Interest, on bank deposits_..._._...__- (1, 214, 150. 36) 
Interest, refund by Broad River Power 
eins gs eeillicns 2s orguncantecpedntan a entaainadegncmttaats (103. 28) 
Interest, land mortgage____-__-_-__--__ (38. 78) 
Interest, coupon account_______------~- (44. 77) 


$2, 163, 867. 11 


Subject to amortization 
Adjustment 1: 


(d) Amortization, bond discount__..._._..-__- $55, 801. 56 
(e) Amortization, debenture discount__....--_~ 38, 692. 46 
(f) Interest, bond expense.._..___-_~- eaten 16, 369. 48 
(g) Amortization, debenture expense_____--~--- 10, 865. 97 
121, 729. 47 
Total imteeset: eteeG i ee $2, 285, 596. 58 


The examiner for the Commission was unable to reconcile the 
licensee’s computation with the Commission’s regulation governing 
interest during construction, and suspended the entire sum as indi- 
cated above for the Commission’s determination. 

Due to advance in the date of beginning of commercial operation 
from December 16, 1930, to January 1, 1931, and the transfer of 
some charges from other fixed capital accounts to the interest 
accounts, numerous adjustments were made by the examiner of 
licensee’s claim for interest. It is unnecessary to discuss the details 
of these adjustments here as they will be considered under the sub- 
divisions set up in the examiner’s preliminary accounting report 
from (a) to (s), inclusive. Some of the interest charges are not 
subject to amortization while others are, and for purposes of con- 
venient discussion, they will be segregated under the headings “Not 
subject to amortization” and “Subject to amortization.” 


NOT SUBJECT TO AMORTIZATION 


1 (a) Periodical expense transfer, $30,906.97 .—The charges included 
in this item are for services and expenses of the trustees under the 
mortgage ($9,694.28) and taxes in connection with the bonds and 
debentures ($21,212.69) paid in accordance with the terms of the 
respective indentures, and are of a special or recurring nature. 
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Licensee allocated $176.69 of this adjustment to operation and the 
balance of $30,730.28 to various construction accounts. The examiner 
recommended that the entire sum be transferred to the interest account 
as an expense in connection with the bonds and debentures. Licensee 
based its allocation upon its own interpretation of the last sentence 
in section 4 of the Commission’s system of accounts, which reads as 
follows: 

Expenses incurred subsequent to the issue and initial sale of evidences of debt, 
such as payments to trustees for services in connection with the payment of 
interest on, or the redemption of debt obligations, should be charged to operation 
expense account $45, “Other General Office Expense,” or other appropriate 
account. 

The expenses involved were incurred after the sale of the bonds and 
debentures, but during the construction period, and were of a recurring 
or periodical nature. It seems quite clear from the reading of the 
regulation above quoted that there is contained here no authority for 
charging initially such expenses to construction accounts other than 
“Interest during construction,” as the regulation seems only to make 
reference to charges of this nature that are incurred during the period 
of operation of the plant, and refers only to operating expense account. 
It would therefore seem that the recommendation of the examiner 
is correct and that these expenses should be included in the interest 
account not subject to amortization. Any other interpretation would 
allow inconsistent methods on the same class of costs up to the end of 
the construction period, 

1 (h) Bond interest during construction, §25,000.—As interest on the 
$12,000,000 5 percent bonds due January 1, 1968, licensee claims 
$1,715,000 up to and including December 15, 1930. Since it has 
been determined that December 31, 1930, is the appropriate date for 
construction termination, $25,000 for the last half of December 1930 
has been added herein to the amount claimed, making the adjusted total 
$1,740,000. There was no conflict in the record as to the correctness 
of this computation, and the claim as adjusted is allowed. 

1 (i) Debenture interest during construction, $11,458.33—As in- 
terest on the $5,000,000 514 percent debentures, licensee claimed $786,- 
041.67 up to and including December 15, 1930. To this amount there 
is added $11,458.33, representing interest for the last half of December 
1930, the date upon which construction terminated. The adjustment 
for the last half of December, together with the amount claimed, 
makes a total of $797,500, which is allowed. 

1 (j) Interest on convertible notes, $4,718.30—1 (k) Interest on de- 
mand notes, $15,909.40—1 (1) Interest on open account, $3,624.94— 
1 (m) Compound interest, $49,155.06 —Inasmuch as these adjustments 
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ull involve the same basic principle, a joint discussion is found 
convenient. ‘ 

The moneys under these adjustments were advanced by the Gen- 
eral Gas & Electric Corporation, for which there was charged to the 
project, interest at 6 and 8 percent, to and including December 15, 
1930, and in some instances interest was compounded. As previously 
stated herein, compounding of interest is not allowed, and the Com- 
mission has found that a rate of 6 percent simple interest is reason- 
able. The examiner computed simple interest at 6 percent by the 365- 
day method up to December 31, 1930, and the amounts set forth above 
represent, in each case, the difference between his computations and 
the amounts charged to the project interest account by the licensee. 

The correctness of these figures is uncontroverted in the record. 
Accordingly, the Commission disallows the amounts of $4,718.30, 
$15,909.40, $3,624.94, and $49,155.06 as recommended by the examiner 
in each of the above adjustments. 

1 (n) Interest Broad River Power Co., $30558—Licensee in- 
cluded in its interest claim $48,305.58, representing interest due the 
project to and including December 15, 1930, for a temporary loan of 
$1,000,000 to the Broad River Power Co. The examiner computed 
simple interest credit due the project on this loan at 6 percent by 
the 365-day method up to December 31, 1930, and found that this 
credit to the project should be $45,000. Because a consistent method 
must be used throughout, the Commission disallows the excess project 
credit given to the interest account in the amount of $3,305.58. 

1 (0) Interest, Bank of Prosperity, $360.67—1 (p) Interest, J. E. 
Dalton, $1,900.00.—Both of these amounts represent interest calcu- 
lated by the examiner at 6 percent per annum on idle funds, but for 
which no credit has been given by the licensee in its cost statement. 
Adjustment 1 (0) represents proposed interest on a deposit of $2,000 
with the Bank of Prosperity. Licensee claims that this money was 
placed in said bank upon the theory that some landowner might 
demand a check upon a local bank. Adjustment 1 (p) represents 
proposed interest on a deposit of $20,000 to the personal account of 
J. E. Dalton. Licensee claims this deposit was made upon the 
theory that because of the peculiar characteristics that might develop 
with some of the landowners, there might be the necessity of payment 
being made in cash instead of by check. Regarding the latter amount, 
the licensee’s witnesses were unable to state whether or not the money 
had been deposited in a bank. In both cases, however, the record 
shows that there had arisen no necessity for the use of the moneys 
either before or after the deposits. 


1693—40——30 
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After careful consideration of all pertinent facts in connection with 
financing charges, the Commission finds that the examiner was correct 
in recommending these items as an offset against the claimed cost of 
the project. Licensee had no funds of its own other than those raised 
by bonds, debentures, and advances by affiliates. Reasonable interest 
has been calculated on such funds which included the $22,000 dis- 
cussed herein. A consistent method must be maintained throughout, 
and since the project was charged with interest on all advances and 
credited with interest on other funds held in trust or on. deposit, it 
should likewise be credited with interest on the $22,000, for had this 
money been used, the advances would have been reduced in like 
proportion. The project should not be penalized for interest on 
extra advances because of the failure to use these idle funds. Inter- 
est in the sum of $360.67 on the $2,000 deposit (adjustment 1 (0) ) 
from December 29, 1929, to December 31, 1930, and interest in the 
sum of $1,900 on the $20,000 (adjustment 1 (p)) from April 25, 1929, 
to November 25, 1930, or a total of $2,260.67, should, therefore, be 
credited as an offset against the cost of the money advanced by con- 
vertible notes, demand notes, and an open account. 

1 (q) Interest on security transfers, $1,03841.—This item rep- 
resents the examiner’s computation of interest accrued to the time 
of transfer on securities transferred by the licensee to the General 
Gas & Electric Corporation to apply against licensee’s open account 
to that corporation in the principal amount of $180,000. 

The transfer of securities was in August 1930, and the accrued 
interest as of that time amounted to $1,014.72. The examiner 
brought this interest up to December 31, 1930, on a 6 percent interest 
basis by adding $23.69. The examiner recommends that the interest 
claimed by licensee be credited with the total amount. 

Licensee maintained that the transfer was the sale of securities at 
a flat rate approximating the market price, and that the credit to 
the interest claimed was improper. The record shows that the 
licensee received more for the securities by this transfer than the 
securities would have brought if sold on the market. Upon the facts, 
no credit should be made to the project on account of this proposed 
adjustment. 

1 (r) Interest credited to operation, $964.94—This item represents 
interest for the last half of December 1930 on miscellaneous securi- 
ties credited by licensee to operating accounts. 

Because of the determination that construction ended on December 
31, 1930, the examiner’s recommendation that this amount be trans- 
ferred to the interest account will be adopted. The credit of $964.94 
is, therefore, allowed. 
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1 (8) Interest on advance payment, $10,984.39.—This item, recom- 
mended by the examiner to be credited to the interest account, arises 
out of the fact that a payment of $183,073.09 was made to the Arun- 
del Corporation, approximately a year in advance of the date on 
which the payment was: due under the terms of the Arundel construc- 
tion contract. 

An analysis of this transaction, however, shows that the parties to 
the contract were dealing at arm’s length—that certain reasonable 
compensatory benefits flowed to licensee for the advanced payment 
to the Arundel Co., and, therefore, the proposed credit recommended 
by the examiner would be an unjustified penalty upon licensee. 

The credit for $10,984.39 will not be allowed. 


SUBJECT TO AMORTIZATION 


1 (b) Transfers to debt expense account, $20 (63 64. —Laicensee 
charged $19,996.97 of the above amount direct to construction 
accounts, and $66.67 to operation during the last half of December 
1930. Due to a change in the date of beginning of commercial 
operation, the $66.67 should not be charged to operating expense ac- 
counts. The examiner recommended that these charges be trans- 
ferred to bond and debenture expense account and amortized over 
the life of the securities. Practically the same condition exists with 
reference to this adjustment as was discussed under adjustment 1 (a) 
except that these expenses are not of such recurring nature as to 
justify a direct charge to the interest account. 

Included in these expenses is the sum of $354.06 paid to Pendle- 
ton, Anderson, Iselin & Riggs, as fees and expenses in connection with 
the issuance of a supplemental mortgage, which the licensee charged 
direct to the project. The amount is here allowed as a proper charge 
to bond expense account to be amortized. This item is further dis- 
cussed under adjustment 1 (c). The total amount of $20,063.64 is 
approved as a proper charge to bond and debenture expense subject 
to amortization, and of such total $19,996.97 is disallowed as a direct 
project cost. Of the amount of $20,063.64, the Commission finds 
that $16,630.52 relates to bond expense, and the remaining $3,433.12 
relates to debenture expense. 

1 (c) Elimination—Debt expense, $267,866.16—1 (f) Amortiza- 
tion—Bond expense, $11,306.17—1 (g) Amortization—Debenture ex- 
pense, $8,147.85.—As its basis for amortization of bond and debenture 
expenses, licensee claimed the total of $340,927.88. Under adjust- 
ment 1 (c) the examiner recommended the deduction of $267,866.16 
from this total as representing nonproject charges. The charges 
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making up the $267,866.16 were incident to the issuance and sale of 
the $12,000,000 of bonds and $5,000,000 of debentures. 

Under an agreement dated August 19, 1927, the Barstow Manage- 
ment Association agreed with licensee to secure the funds necessary 
to construct the project for which licensee agreed to pay a fee of 
$250,000. This fee is included in the total of $267,866.16 and the 
balance of $17,866.16 represents expenditures made by the licensee 
in connection with the issuance and sale of the $12,000,000 of bonds 
and $5,000,000 of debentures. 

The examiner questioned the entire amount as being properly 
chargeable to the debt expense account because of corporate affilia- 
tions and for other reasons stated in the accounting report. 

At the hearing, testimony was submitted not only as to the reason- 
ableness of the fee and expenses, but also as te the cost of the services. 
This testimony was offered in conjunction with another fee of $1,- 
000,000 for promotional and engineering services discussed under 
adjustment 13 (d), (e) and (f), infra. The testimony is there re- 
viewed and will not be reconsidered here. Of the licensee’s claim of 
$250,000 for financing, the testimony does not justify the Commission 
in approving more than the sum of $105,000, which amount it deter- 
mines to be the reasonable costs of receiving such services. This 
amount is, therefore, allowed as bond and debenture expenses subject 
to amortization, and $145,000 is disallowed as a charge to project fixed 
capital either directly or through the debt expense account. 


PAYMENTS TO PENDLETON, 





ANDERSON, ISELIN & RIGGS 


The sum of $17,866.16 included in adjustment 1 (c) representing 
payments made by the licensee in connection with the financing of 
the project, is made up of sundry items for advertising, drawings, 
engineering, printing, travel, and attorneys’ fees. Included in the 
payments to attorneys is the sum of $10,949.68 paid to the law firm 
of Pendleton, Anderson, Iselin & Riggs. The total of the bills 
rendered by this firm and paid by the licensee applicable to the period 
subsequent to August 5, 1927, date of the license, aggregates $39,- 
378.13, of which $38,300 was for fees and $1,078.13 was for expenses 
incurred by the firm. Of the total of $39,378.13, the examiner pro- 
posed for allowance as direct project cost a portion of the expenses 
only, amounting to $602.32, and suspended for the Commission’s 
consideration or proposed to disallow the remainder of $38,775.81. 
Inasmuch as the fees and expenses of these attorneys are involved 
in the debt expense account it is necessary to consider at this point 
the proper accounting for the fees and expenses. 

The table following shows the accounting by the licensee and that 
proposed by the examiner in his accounting report: 
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Payments to Pendleton, Anderson, Iselin & Riggs 

















r As accounted for by Accounting as pro- 
Voucher licensee posed by examiner 
| 
| | Nature of payment Charged 
one Charged | tobond | Charged Proposed 
No. Date direct to janddeben-| direct to | for elimi- 
| project | tureex- | project | nation 
| pense 
coe | 7 | 
te Le epee 2 | 6, ORO | -..........-. REISE $15, 000. 00 
} ID. ii 555 iiobbhou SIBIGR bench | Sra: 96 Ts kb 
A-24 | January 1928.....| Expemses.................-.. a ee EG nin cinced cata | 177. 69 
F-8 | June 1928__...... Rs is hitddta dads iden tdindal 1; 4S@| 2ORR Rs 20, 000. 00 
asin cintnesstepiniatiteiniaae 328. 37 | 244. 06 | 328. 37 244. 06 
A-12 | January 1929__._. 8 ii 1a bE i | 1,000.00} 2,000.00 |...........- 3, 000. 00 
a tl} A ee ae DUNE En ieonuiohebediocidainaed a 300. 00 
RNDONING) cdskiock babhs oul | SAGE ia s ds i ste 54. 06 
Tete ceili | $28, 428. 45 | $10, 949. 68 $602.32 | $38,775.81 





From the foregoing table it will be observed that the examiner 
approved as a proper cost of the project only $602.32 of expenses which 
the licensee had charged directly to the project. The remainder of 
the charges, amounting to $38,775.81, was questioned on the ground 
that these attorneys were among the “promoters”; that the services 
rendered had little or nothing to do with the Lexington Water Power 
Co. as a licensee, with the development of the project, or with the 
construction of the project works; and that to the extent the services 
and expenses had to do with the issuance of the bonds and debentures, 
any payments for such purposes should have been absorbed by the 
Barstow interests under the contract for financing for which the 
licensee paid a fee of $250,000. 

The record does not sustain the views of the examiner, and all of 
the payments to Pendleton, Anderson, Iselin & Riggs are found to be 
proper for services rendered and expenses incurred, and chargeable 
directly as a project cost or to the bond and debenture expense ac- 
count to be amortized in accordance with the accounting rules of the 
Commission. The allocations made by the licensee as between direct 
charges to the project fixed capital accounts and to bond and deben- 
ture expenses, respectively, are not in all cases approved, however. 

In regard to the fee of $20,000 paid by voucher F-8, there appears 
to be no question that the record sustains an allocation of 40 percent 
to financing and 60 percent to direct cost of the project. Inasmuch 
as the legal services under bill for the $15,000 fee (voucher J-3) and 
that for the fee of $20,000 were continuous and overlapping to some 
extent, and both had to do with organization and financing, it would 
seem that the record fairly sustains an allocation of the $15,000 fee 
on the same basis as the $29,000 fee. These two fees, as also the 
expenses of $273.95 and $572.43, respectively, as shown by the bills, 
will be allocated accordingly for the purpose of determining the 
project cost. 
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The allocations as made by the licensee of $177.69 of expenses, a 
fee of $3,000, is approved and no adjustments in the accounts with 
respect thereto will be necessary. The fees and expenses amounting 
to $354.06 (voucher F-15) were for preparing a supplemental mort- 
gage and are approved under adjustment 1 (b) as a charge to bond 
expense account to be amortized. The amount is here disallowed as 
a direct project cost. 

The foregoing findings with respect to proper allocation of the bill 
for $15,273.95 results in a transfer of the sum of $6,109.58 from direct 
project cost, as claimed by licensee, to bond and debenture expense ac- 
count subject to amortization; and with respect to the bill for $20,- 
572.43, results in a transfer of $543.02 from bond and debenture ex- 
penses as charged by the licensee to a direct charge to the project. 

No objection is found to any of the other expenses included in this 
adjustment 1 (c), and total expenses in the sum of $23,432.72 are ap- 
proved in addition to the $105,000 heretofore allowed for bond and 
debenture expenses subject to amortization. 

For the purpose of this opinion, and for accounting purposes, the 
foregoing adjustments in the debt expense account have been allo- 
cated between bond expenses and debenture expenses; and giving 
éffect to the findings herein, there are shown in the following table 
the bond and debenture expenses as per licensee’s accounts, and as 
adjusted and approved. The proportion of the adjusted totals appli- 
cable to the construction period will be allowed as a legitimate cost 
of the project. 


Bond and debenture expenses, as adjusted 





| Bond ex- Debenture 
Items Total pense expense 


Claimed by licensee (Ex. No. 1 and adjustment 1-f) $340, 927.88 | $241,080.52 | $99, 847.36 
Transfers between bond expense and debenture expense | 1, 482. 81 (1, 482. 81) 


563. 33 98, 364. 55 
Additions: | 

Adjustment 1-b (excludes Pendleton, Anderson, Iselin & 

Riggs item of $354. 06) b, 276. 46 | 3, 433. 12 

All of voucher F-15, June 1929, Pendleton, Anderson, 

emer Mn ate i oa os ee Se  okameets 354. 06 

Part of voucher J-3, October 1927, Pendleton, Anderson, Iselin 

& Riggs: | } - 

Total of voucher, fees, $15,000 6, 000. 00 | 4, 760. 33 1, 239. 67 

Total of voucher, expenses, $273.95 109. 58 | 86.94 | 22. 64 


367,101.10 | 264,041.12 | 108, 059. 98 
Deductions: | 


Voucher B-18, February 1928, W. 8S. Barstow Manage- 
ment Association, Inc., line 14, Adjustment 1-c, total, 


(145, 000.00) (102, 352. 94) (42, 647. 06) 
SET <\o onan nec unaenerabaadenaeiu sce auatabiomaer tes (543. 02) (383, 31)| (159. 71) 


a I caters sinwatanneintnacceniedegtaenrannne (145, 543.02)} (102, 736. 25)} (42, 806. 77) 


Bond and debenture expenses as adjusted by Commission’s | | 
opinion $221, 558. 08 | $161,304.87 | $60, 253. 21 
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In computing the debt expense chargeable to construction, the 
licensee commenced the amortization process with the month follow- 
ing that in which the expenditures were made or entered in the 
accounts. Thus, in January 1928, there were charged to debenture 
expense items aggregating $927.77. The debentures were dated Janu- 
ary 1, 1928, and were due on January 1, 1953. Counting from the 
date of the securities to the date of maturity, a period of 25 years, 
or 800 months, was involved. No charge was made to construction in 
January 1928 for debenture expense, but in the month of February 
the debenture expense account was credited and construction ac- 
counts debited with 1/299ths of the $927.77, or $3.10. As additional 
expenditures were made and charged to the debenture expense account, 
they were amortized monthly in like manner, beginning with the 
month following that in which entered in the accounts. The same 
method was employed in amortizing the charges to bond expense 
account. 

For accounting purposes debt expenses are treated as representing 
interest paid in advance. Under the accounting rules governing, the 
expenses incurred in connection with the issuance of long-term debt 
should be amortized monthly beginning with the date of the actual 
issuance of the securities to which the expenses relate, whether such 
expenses are incurred before or subsequent to the date of actual issu- 
ance, In this case both the bonds and debentures were dated Janu- 
ary 1, 1928, but were issued on February 7, 1928. Therefore, the 
period of amortization should begin on February 7, 1928, and should 
end with the respective maturity dates of the bonds and debentures. 
In the case of the bonds, the period of amortization covered 478.75 
months, and in the case of the debentures, 298.75 months. Inasmuch 
as both the bonds and debentures were issued during the construction 
period which ended on December 31, 1930, there was chargeable to 
construction the amortization for a period of 34.75 months. 

The adjusted totals for bond expense and debenture expense, re- 
spectively, as per the preceding table were $161,304.87 and $60,253.21. 
As to the bond expense, the ratio of 34.75 months to the total of 478.75 
months is 7.25848 percent, and as to the debenture expense the ratio 
of 34.75 to 298.75 months is 11.6318 percent. Applying these per- 
centages to the total expenses gives the sum of $11,708.28 for bond 
expense and the sum of $7,008.53 for debenture expense chargeable to 
construction to December 31, 1930. These sums are found to be the 
correct charges to the project. The licensee charged to the project for 
bond expense the sum of $16,369.48 and for debenture expense the 
sum of $10,865.97. Under the above findings the project cost was 
overstated $4,661.20 and $3,857.44, respectively, and these amounts 
are accordingly disallowed. 
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1 (d) Amortization of bond discount, $814458—1 (e) Amortization 
of debenture discount, $564.89—On these items the licensee claimed as 
its base for amortization purposes $780,000, representing discount on 
the 5 percent bonds, and $337,500 as its base for the 514 percent de- 
bentures. On the assumption that December 15, 1930, marked the end 
of the construction period, the licensee charged the project with 
$55,801.56, and $38,692.46 for the bonds and debentures, respectively. 
Inasmuch as December 31, 1930, has been fixed as the date upon which 
construction terminated, there are added $814.58 and $564.89, respec- 
tively, as representing discount on the bonds and debentures for the 
last half of December 1930, thus adjusting these charges to the follow- 
ing figures: 


SE I ca td i 2 cI nas erenngla cian omeninomacendnialanaientinctarasthiaiasacbenaneeasanditas $56, 616. 14 
Debenture discount. ____-~- tes oe ee ees Jeb iL IEE 39, 257. 35 


The examiner for the Commission testified as to the correctness of 
these amounts, and they are accordingly allowed. 


INTEREST COMPUTATION 


The Commission finds that during the construction period licensee 
is entitled to an allowance of $1,429,129.09 in interest charges on the 
bonds and debentures issued to finance the construction of the project. 
The Commission further finds that $14,346,403.13 was available for 
construction purposes from the sale of these bonds and debentures. 
Intercompany financing amounted to $5,174,877.34, and the Commis- 
sion finds that $843,365.89 represents reasonable interest charges upon 
such financing. However, all expenditures made from funds raised 
by intercompany financing do not represent proper project charges. 
The Commission will allow as interest charges on intercompany 
financing such percentage of the $843,365.89 as the approved project 
expenditures, made in excess of the funds available from the bond 
and debenture financing, bears to the total raised through inter- 
company financing. To these approved construction expenditures 
will be added for interest computation purposes only the amounts 
disallowed for nonproject land. 


On the basis set forth above, interest charges are approved as 
follows: 


Expenditures 
upon which Interest 
interest is approved 
allowed 


Bond and debenture financing. $14, 346, 403.13 | $1, 429, 129. 09 
Intercompany financing 4, 001, 759. 20 652, 179.17 


$18, 348, 162.33 | $2, 081, 308. 26 
| 
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LAND PURCHASES 


Under this heading there are discussed the following adjustments 
in the accounting report relating to the cost of lands: 


Adjustment 2, Purchase price of lands__..._._._-.-------_-------- $3, 847, 281. 96 
Adjustment 11 (a), Erroneous credits for incompleted land sales_- 10, 385. 42 
Adjustment 11 (b), Payments for options not exercised___.__--~-- 5, 878. 00 
Adjustment 11 (c), Parcels entirely outside project boundary__-- 30, 778. 10 
Adjustment 11 (d), Useless title abstracts____._..__._._.----_-.--- 1, 500. 00 

Totel as, per accounting NepORh os ~ nicki sine seerse-> $8, 895, 823. 48 


In the accounting report, the amount of $3,847,281.96 was sus- 
pended for consideration of the Commission. The examiner also 
proposed to include in the purchase price of lands the $10,385.42 
which had been credited by licensee to the land account for lands con- 
tracted to be sold but which sales were not consummated. Adjust- 
ments 11 (b), 11 (c), and 11 (d) were proposed for disallowance. 

2. Purchase price of lands, $3,847,281.96—11 (a) Erroneous credits 
for incompleted sales of land, $10,385.42—The record shows that 
the credit of $10,385.42 made to the land account by the licensee on the 
assumption that the lands had been disposed of was premature and 
that in fact the lands were never sold. The proposal of the examiner 
to disregard such credit is approved. The effect of this is to add the 
amount of $10,385.42 to the claimed cost of the project, and for ac- 
counting purposes it will be treated as part of the purchase price 
of land. 

The examiner was of the opinion that the price paid for certain 
tracts of land, particularly during the latter part of the period of 
acquisition, was excessive; that in some cases timber on lands was 
paid for twice—first in the price paid for the lands and later a pay- 
ment made for the timber; that in some cases payments for lands 
exceeded the amount fixed by the option; and that the cost or value 
of lands purchased and lying outside of the project boundary should 
be excluded from the project cost. 

The examiner was quite right in suspending the entire purchase 
price of land pending consideration and finding by the Commission 
of a value for the nonproject lands; and from an examination of the 
accounts and records, and without the benefit of the testimony offered 
at the hearing, was perhaps justified in entertaining other reasons for 
questioning the reasonableness and propriety of certain payments, as 
expressed in the accounting report, although in the light of the evi- 
dence adduced at the hearing they proved to be not well founded. 

The acquisition of land began in May 1926. The total acquired as 
of June 30, 1932, was 98,200.28 acres. Approximately 60,000 acres 
were purchased at a price of $15 per acre. The remaining acreage 
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purchased brought the average price of all land up to $42 per acre. 
The area embraced in the project consisted of substantial farms, with 
schools and churches. There were acquired approximately 1,100 
options based on metes and bounds in the original grant. Upon 
survey there were disclosed discrepancies which resulted in additional 
consideration being paid to the owners, to which the examiner took 
exception. Allowance will be made in these cases upon the basis of 
the actual acreage purchased and paid for. 

The record is quite conclusive that licensee followed the proper 
course in the purchase of these lands because under the statutory 
provisions of the State of South Carolina, condemnation proceedings 
not only would have been very expensive, but would have consumed 
too much time to have allowed a completion of the project within 
the limits of the license. Also in connection with this purchase, 
licensee showed that it was necessary to acquire a large amount of 
land lying outside of the project area, because such land was part of an 
individual holding lying within and without the necessary lines of 
the reservoir, which the owners refused to sell except in total. 

Of the total acquired, 65,041.94 acres lie within and 33,158.34 acres 
lie outside the project boundary. This latter acreage must be classi- 
fied under the accounting regulation as nonproject land. Included in 
the foregoing total are a number of easements. The total land owned 
in fee as of June 30, 1932, was 92,021.20 acres of which 60,193.12 
acres lie inside and 31,828.08 acres lie outside the project boundary. 
The record shows clearly that the conditions which existed in the ter- 
ritory involved at the time made it necessary to purchase this large 
percentage of outside acreage. 

The record being clear as to the reasonableness of the land expendi- 
tures, the question remains as to what method shall be used in the 
disposal of the nonproject Jands. 

There are several methods which suggest themselves in the treat- 
ment of these nonproject lands: 

Under section 3 of the Federal Power Act “the classification of 
investment in road and equipment of steam roads, issue of 1914, Inter- 
state Commerce Commission” is provided the criterion for the deter- 
mination of net investment insofar as applicable. 

Such classification contains the following: 


Nore.—The cost of land acquired in excess of that necessary for transporta- 
tion operations shall be included in balance-sheet account no. 705, “Miscellaneous 
physical property.” When the purchase of land acquired for transportation 
operations invo!tves the purchase of land not used for such purposes the charges 
to this account shall be based upon the estimated cost of only that portion which 
is used for such purposes, and the cost of the remaining land shall be included 
in account no. 705, “Miscellaneous physical property.” 
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The Solicitor in his brief arrives at the conclusion that because the 
lands must be divided on a basis of cost, an unjust burden would be 
imposed upon the licensee if this provision were applied in this case. 
He suggests that the item might be treated by the exclusion of the 
nonproject lands from the capital accounts under the general pro- 
vision of section 3 of the act and in accordance with the principle as 
contained in paragraph (d) of note A on page 42 of the system of 
accounts, which reads partly ds follows: 


(d) * * * If at the time of acquisition of an interest in lands it extends 
to buildings or other improvements thereon, which improvements are devoted 
by the licensee to its electric operations, and the contract of acquisition does 
not determine the price of such improvements, they should be appraised at their 
fair cash value for use in such operations, and such appraised value should be 
charged to the appropriate structures account and excluded from the land ac- 
count. If such improvements are not devoted to electric operations but are 
devoted to other operations or held as investments, the cost (or appraised value, 
if the cost is not determined in the contract acquisition) should be charged to 
the appropriate investment account or capital account for other operatious. 
{Italics supplied. ] 


Under this provision he recommends that the nonproject lands be 
treated in a manner similar to the treatment provided for buildings 
and be excluded at the appraised value at the time of acquisition. 


There is a third method that, if necessary, might be considered 
which would treat the nonproject lands as in the nature of facilities 
necessary for construction of the project through licensee’s force ac- 
count, which upon completion would be accounted for at their salvage 
value. 

Licensee contends that the purchase of these outside lands in con- 
nection with the inside lands being necessary to a reasonable acquisi- 
tion of the reservoir lands, the cost of these outside lands should 
remain in the cost of the project until they are sold and credited, and 
that until such time, the nonproject lands can be said to have cost the 
licensee nothing. Licensee agreed with the suggestion made at the 
hearing that value of the lands in question be carried in a suspense 
account until disposition of them has been made. 

Before taking up any other method of disposing of these lands, 
it is necessary to consider the procedure permissible under the Inter- 
state Commerce Commission classification as well as the applica- 
bility of such classification. 

The note above quoted from the classification provides that the 
charges to the account shall be based upon the estimated cost of only 
that portion which is used for project purposes and the cost of the 
remaining land shall be included in account No. 705, “Miscellaneous 
physical property.” Under this provision, if the total acreage is 
purchased as a unit and cost of one portion of the acreage is esti- 
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mated, it follows that the cost remaining to the other portion would 
also be an estimate, as under no condition could the sum of the two 
figures differ from the total cost. Therefore, if either portion were 
estimated and the total cost divided on that basis, the purpose of 
the provision in the classification would be complied with. In the 
present instance, the cost of the portion of the lands outside of the 
project area has been estimated, which after proper determination 
by this Commission would leave an estimated cost of the lands 
inside of the project. Under this procedure, there could be no 
unjust burden imposed upon the licensee as indicated by the Solici- 
tor if the Commission is bound by the classification. It, therefore, 
remains to be seen if the classification is properly applicable. 

There is nothing in this record which indicates that the methods 
of purchasing the lands for reservoir purposes would be any dif- 
ferent than that in the purchase of lands for railroad uses. In either 
case, one reason for buying the additional lands might probably be 
that the lands could be purchased more readily and at a lesser cost 
by buying the entire ownership and in many cases this would be the 
sole reason for buying the additional lands. 

It is true that additional lands have been purchased by railroad 
management in connection with the purchase of rights-of-ways, for 
town sites and other purposes auxiliary to the location of the rail- 
road. It is also true that licensees might purchase and use addi- 
tional lands outside of the project property for purposes auxiliary 
thereto. 

It is not possible or necessary to look into the minds and motive 
of either the railroad management or licensee in determining the 
application of this classification. The classification is applied on the 
sole existence of a fact that lands purchased are not used for project 
purposes. That fact exists in both instances and we believe to the 
exclusion of making it possible for this Commission to determine 
that the classification is not applicable in the instant case. 

In either the case of the railroad or of the power development, some 
inequity might exist in particular instances because of the restricted 
conditions under which a purchase of land may have been made 
outside of the project area, but in prescribing this particular classi- 
fication, Congress has made no distinction except that the classifica- 
tion may not be applicable in the case of a power project. 

As stated above, there is no basis for making a determination 
of nonapplicability; therefore, the matter will be considered under 
the provisions of the classification and a determination made as to 
the estimated cost of land inside the project at the time of its acqui- 
sition. This estimated cost of lands inside will be the difference 
between the estimated value of outside lands at the time of acquisition 
and the total cost of lands acquired. 
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The licensee, upon request of the Solicitor, placed before the Com- 
mission an appraisal of the nonproject lands showing a total value 
of $216,203. This appraisal was set up in detail but was not based 
upon any extended familiarity of the witness with the territory in- 
volved although he was qualified by experience in other portions of 
the State. It was his estimate of what the market value of the land 
was in 1934. Another witness for licensee supported a lower figure 
of valuation on the basis of familiarity with the territory around 
the community of Prosperity. His testimony was general in char- 
acter, The licensee also submitted testimony as to an effort, which 
failed, to sell the total nonproject lands for a cash price of $200,000. 
This effort because of its very nature could not be conclusive of 
the ordinary market value of the land. 

Upon receipt of the licensee’s appraisal of these lands, the Com- 
mission authorized an appraisal which was made through an arrange- 
ment with the Federal Land Bank of Columbia, South Carolina, by 
which the land valuation experts of that bank made a detailed ap- 
praisal of the land in question as of the date of acquisition, taking 
the average period as of the year 1928, the acquisitions having started 
in 1926 and ended in 1930. There were 28,607.32 acres of the land 
actually appraised. In addition there were 1,945.46 acres comprising 
sundry parcels lying in the proximity of the appraised acreage which 
were valued on the basis of the average figure of the acreage appraised. 

To the market value of the land as such, the appraisal assigned an 
additional value for recreation purposes of $47,616. This brought 
the total of the appraised value of the lands outside the project bound- 
ary to $423,288.78. 

During the hearing, licensee waived the appearance for examina- 
tion of the chief land bank appraiser, who directed the appraisal for 
the Commission, and who was thoroughly familiar with the value of 
lands in that territory. 

The recreational value of $47,616, established by the appraisers for 
the Solicitor’s office, is not a proper item to enter into a determina- 
tion of the estimated cost of this land as the record does not indicate 
that such an element of value was considered between the owners and 
licensee when the purchase was made, nor would such value definitely 
exist until the creation of the reservoir. Therefore, it is an element 
of value which will adhere in the land outside of the determination 
of the cost of the land under the provisions of the Federal Power 
Act. 

Weighing the evidence presented as to the estimates on the outside 
lands which were purchased in connection with lands inside the proj- 
ect area, it is the judgment of this Commission that a proper allow- 
ance for the cost of the portions of such land lying outside the project 
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boundary is the sum of $305,500. This amount will, therefore, be 
deducted from the land cost. as claimed by the licensee. 

In this connection, however, it is the opinion of the Commission 
that the carrying charges on this land during the period of construc- 
tion should be allowed as a part of the cost of the project. The 
land in question was procured during the course of construction. 
The record indicates that its purchase was reasonably necessary as 
a means of furthering the completion of the project. The costs of 
acquisition are included without question, therefore, the taxes during 
that period and interest during construction on the funds used during 
that period will be allowed and accounted for under the respective 
adjustments. 

11 (b) Payments for options not exercised, $5,878—The above 
amount represents the moneys expended for options which were not 
finally exercised. The record shows that all options except four were 
acquired in March 1927, when the licensee was attempting to obtain 
as much of the land as possible at a uniform figure of $15 an acre. 

Later it was found that some of these options were not needed to 
cover lands in the reservoir. In a few cases the landowner declined 
to go through with the options which had been obtained. In all 
cases, however, the record shows that the options were obtained in 
good faith. 

Those options which were just outside the project boundary were 
reasonably obtained in view of the fact that no survey lines had as 
yet been run, the licensee not wishing to put survey parties in the field 
until as much land as possible had been acquired. Under the circum- 
stances, the payment for these options in holding the land until the 
boundary lines could be finally established should be approved as a 
reasonable expense of the project. The total amount of $5,878 will 
be allowed, 

11 (ce) Parcels entirely outside project area, $41,314.25—Included 
in the total nonproject lands are several tracts having a total acreage 
of 1,839.36 acres, which are entirely outside of and not connected with 
the project area. This land cost $41,314.25. The examiner questioned 
$30,778.10 of this amount, but later it was found that two parcels 
were entirely within the project, which reduced this amount to 
$29,009.10. This latter amount was waived by licensee. 

There were 10 parcels aggregating 506.4 acres, which were pur- 
chased in fee for $12,305.15, which were also found to be outside the 
project boundary, but which have not been waived by licensee. We 
can see no reason why these latter parcels should not be treated in a 
manner similar to those already waived; therefore, the total amount 
of $41,314.25 will be disallowed. The cost of acquiring these outside 
lands will also be deducted from the claimed cost in the sum of 
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$877.60, such amount being based upon the average cost per acre of 
acquiring all of the lands. 

11 (d) Cost of useless abstracts, $1,500.—This item represents the 
cost of abstracts of title to land which was acquired under adjust- 
ments 11 (b) and 11 (c), discussed above. While adjustment 11 (b) 
has been allowed as being a reasonable expense in the obtaining of 
options, there seems to be no justification in the record for the allow- 
ance of the cost of abstracts of title on the lands involved in such 
item, nor does there appear any justification for allowance in the 
case of cost of abstracts under adjustment 11 (c) except in the case 
of parcel No. 516 which was found to be within the project area and 
should be allowed in the amount of $30. The balance of $1,470 will 
be disallowed. 

Adjustment no. 3, unsupported charges, $43,908.66.—The examiner 
in the preliminary accounting report suspended a total of $450,788.10 
under this heading due to the absence of any supporting data. Sub- 
sequently, additional records were produced and audited which re- 
sulted in the examiner recommending as a proper project charge the 
sum of $406,879.44. The record is clear regarding this amount rec- 
ommended for allowance and it is approved. 

The items which are proposed for elimination are as follows: 

3 (a) Expenses paid by Murray and Flood, $15,66120—This 
amount represents payments made by Murray and Flood for railroad 
fare, $2,308.84; for expense accounts, $12,147.56; for telephone and 
telegraph, $837.58; and miscellaneous, $367.22. 

The examiner suspended the total amount for the reason that the 
contract between W. S. Barstow Management Association, Inc., and 
Murray and Flood, dated August 19, 1927, provided as follows, on 
page 3 thereof: 


Each of the parties hereto shall contribute to said joint venture without 
charge, all the facilities of their respective organizations in their respective 
home offices in New York City and the experience, advice, and assistance of 
their officers, general engineers, agents, and assistants in said offices, excepting 
only the salaries of such employees of the engineering department as may be 
specifically assigned to the Saluda development for such time as they are actu- 
ally engaged in such work. 


The examiner makes the point that the amount here claimed does 
not represent salaries of the employees of the engineering depart- 
ment of Murray and Flood, actually engaged in the work, and that 
under the provisions of the contract the expenditures in question are 
not obligations which licensee should pay. 

The witness for licensee disagreed with the examiner’s interpre- 
tation of the contract. He stated that he did not have personal 
knowledge of the allocations, but did have knowledge of the methods 
pursued in the office of Murray and Flood; that the entire amount 
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was supported by notations on the bills themselves showing the dis- 
tribution of the accounts and the charges carried to this project. 

The record seems to be clear that the charges in question were 
incurred for purposes in connection with the construction. The only 
question to be determined is whether the charges are barred under 
the provisions of the contract between the Management Association 
and Murray and Flood, the pertinent part of which is quoted above. 

The provisions of this contract refer exclusively to the New York 
offices of the contracting parties and to the availability of the ex- 
perience, advice, and assistance of the officers, engineer’s agents, and 
assistants in said offices, none of which shall be charged for except the 
salaries of such employees of the engineering department as may be 
directly assigned to the Saluda development. There is no inclusion 
in these nonchargeable items of expenses outside of the home offices in 
New York. It would, therefore, seem that the expenses incurred 
away from New York under the needs and approval of the licensee, 
which according to record appear to be reasonable, must be allowed as 
proper expenses against the project. The amount of $15,651.20, is 
approved. 

3 (b) Expenses paid by Metropolitan Edison Co., $3,360.32.—The 
above item is composed of three charges denominated by the ex- 
aminer as follows: 

Nonproject, $394.78—This nonproject item is composed of $239.40, 
salary of A. W. Reed ; $102, salary of E. J. Terrell; and $53.38, salary 
of E. H. Boyer. These services, according to the testimony appear 
to have been performed for the benefit of the project and were 
reasonable salaries for the purposes claimed. Therefore, the charge 
of $394.78 will be allowed. 

Publicity, $1,745.74.—This item was waived by the licensee. The 
charge is disallowed. ' 

Maintenance and operation, $1,21980.—This item is composed 
almost wholly of charges occurring during the period of operation 
with only one exception. It is our opinion that a charge of $30 for 
1,000 yards of recording paper should be allowed as construction ex- 
pense as representing the proportionate paper that would be used in 
the 3 months’ trial period in testing the installed equipment. There 
will be a disallowance in this item of $1,189.80 and an allowance 
of $30. 

3 (c) Expenses paid by W. S. Barstow & Co., $19,459.47 —This 
amount represents payments made by the Reading office of the W. S. 
Barstow & Co., as follows: 

Security bonus, $1,4268—This is a charge in connection with the 
payment of bonuses to certain employees who bought securities from 
the Associated Gas & Electric System, the company agreeing to 
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contribute 50 cents per share on each $1.20 paid for the purchase of 
securities of the Associated System. There is nothing in the record 
which indicates that such a charge was of any benefit to the project 
and, therefore, allowable as a proper construction expense. The 
amount of $1,426.58 is disallowed. 

Insurance bonus, $157.452.—According to the record, licensee has 
waived the insurance bonus. The amount of $157.52 is disallowed. 

Excess overhead, $6044.08—The item of excess overhead was 
waived by licensee, therefore, the charge of $6,044.08 is disallowed. 

Nonproject, §3,018.84.—In this item there is a charge for overhead 
in the amount of $215 and four items for Reading office charges, 
totaling $663.41, which licensee waived. The item of travelling ex- 
penses for the wife of an employee of the Barstow company in the 
amount of $85.67 is not a proper project charge and should be disal- 
lowed. Therefore, of the above nonproject item, $2,054.76 is a proper 
charge, and $964.08 will be disallowed. 

Maintenance and operation, $7,727.47.—This item designated as 
maintenance and operation expense and so considered by the examiner 
for elimination, was shown by testimony to represent money expended 
on the spillway during its construction in 1931 and 1932 and before 
it was put in operation. The record sustains this item as a proper 
construction cost and it will be allowed as claimed. 

Publicity, $1,084.98 —This item was waived by licensee and will be 
disallowed. 

3 (d) Expenses paid by W. S. Barstow & Co. of New York, 
$4,950.36.—The above amount. was recommended for disallowance on 
two grounds; first, that the activity carried on was nonproject in 
nature; and, second, that it came within the exemption provided in 
paragraph 3 of the agreement between the management association 
and Murray and Flood. Of the above amount, licensee waived three 
items of expense totaling $151.61. Another item of $115 being the 
cost of printing the power contracts of the Carolina Power & Light 
Co. was questioned by the examiner as belonging to operating costs 
rather than to the project. The record indicates that this should 
be treated as a deferred operating charge and disallowed as a project 
cost. The balance of the expenses amounting to $4,683.75, represents 
the cost in transportation and entertaining of a visiting party of 
bankers and Barstow company officials to the project. While the total 
of this character of expenses is not large, the record does not indicate 
that these expenditures were necessary or convenient to the construc- 
tion of the project, therefore, they will be disallowed. 

3 (e) Expenses paid by Pennsylvania Edison Co., $477.31.—This 
item represents the salary of two employees of Pennsylvania Edison 


Co., located in Easton, Pa., for supervising the transportation of 
1693—40———31 
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automobiles at Columbia, S. C. The record does not indicate that 
these are proper charges to the project and for that reason the total 
amount will be disallowed. 

Adjustments Nos. 4 and 17, timber operations, $864,860.13.—These 
two adjustments were treated together inasmuch as they were for 
similar purposes and will be discussed under separate headings as 
follows: 

4. Handling salable timber, $469,684.38—The examiner suspended 
this amount for the reason that he believed the management showed 
inefficiency in handling this activity. 

The total area which it was found necessary to clear in the reser- 
voir site amounted to 44,666.2 acres. The timber on this was cruised 
and was estimated to produce approximately 55,000,000 board feet. 
The cost of removing the salable timber was $469,684.38, and the 
licensee realized from the sale of the timber removed $492,380. 

The record shows that the area cleared consisted mostly of sparsely 
distributed merchantable timber and that it was inaccessible and un- 
attractive to commercial dealers. A large percentage of the salable 
timber was purchased by the contractors and subcontractors and the 
prices paid by them was generally based upon the prevailing market 
prices with the exception that $1 per thousand on rough lumber was 
added where it was used on the project construction. 

A careful consideration of the testimony leads to the conclusion 
that the licensee was primarily interested in clearing the area within 
a limited time, that the work proceeded along reasonable lines con- 
sidering the conditions that obtained, and that under the circum- 
stances no specific finding of inefficiency can be charged to manage- 
ment. The amount of $469,684.38 will be allowed as claimed. 

17 (a) Individual contractors, $4,474.75—17 (b) Independent con- 
tractors $35660—17 (c) Bonus, various contractors, $15,111.05— 
The total of these three items amounting to $19,942.40, represents 
bonuses paid to contractors for completing their clearing contracts. 
The amount was suspended by the examiner because in a number of 
instances, various sums were paid to former owners from whom 
licensee had purchased lands. 

Testimony shows that the clearing of most small parcels had 
been contracted to former owners, who lived in the vicinity and who 
experienced difficulties in fulfilling their contracts. The licensee 
believing that the delay would jeopardize the completion of the proj- 
ect within the time necessary, offered bonuses of $1 an acre for com- 
pletion of these contracts within certain specified times. The record 
shows that with the payment of these bonuses, the clearing of the 
tracts was accomplished within a reasonable cost for such work, in 
addition to the completion within the time necessary. The total 
amount of $19,942.40 will be allowed. 
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I? (d) W.S. Barstow Management Association, Inc., $375,233.35. — 
The total sum paid to Barstow for clearing operations was $726,- 
526.35. The examiner considered that the cost of contracts under 17 
(a), (6), and (c), had set a standard of cost per acre which might 
be used for the whole area and, therefore, recommended that $351,293 
be allowed, and that $375,233.35 be disallowed as being the amount 
over and above the reasonable cost. 

The record shows that Barstow cleared 17,312.1 acres and that the 
cost to Barstow was $40.25 per acre. It also shows that many of the 
individual contractors defaulted on their contracts even though they 
had selected the most accessible parcels in the area. These defaulted 
contracts had to be completed by Barstow Management. Of the total 
amount cleared, the average cost per acre was $35.75, which according 
to substantial testimony was shown to be a reasonable cost under the 
conditions. The total amount claimed in this suspended item of 
$375,233.35 will be allowed. 

Adjustment No. 5, power for construction purposes, $90,933.13.— 
Most of this power was supplied by the Broad River Power Co. to 
contractors on the job and the balance was furnished by the project 
after operations began. 

The above amount will be treated under the following items: 

5 (a) Broad River Power Co. to general contractor, $36,19051— 
The amount of this item represents the cost of kilowatt-hours deliv- 
ered to the Barstow Management Association by the Broad River 
Power Co. up to and including December 31, 1930, which date is the 
termination of the construction period. The power was billed at the 
commercial rates authorized by the South Carolina Railroad 
Commission. 

The above amount was questioned because of the affiliation between 
licensee and Broad River Power Co., and because the cost of pro- 
duction to the Broad River Power Co. from 1927 to 1930 was es- 
timated to be less than 2 mills per kilowatt-hour. 

The rule laid down in the Alabama Power Co. case, ante, p. 25, 
does not apply here because the power was not furnished by the 
licensee, but by an affiliate under legal rates established for such class 
of service. The Commission will allow the amount as claimed. 

5 (b) Project power generated and used by general contractor, 
$1,134.60.—This amount represents the claimed cost to licensee of 
189,100 kilowatt-hours generated by project and consumed by the 
Barstow Management Association for construction purposes after 
January 1, 1931. The charge is computed at 6 mills per kilowatt- 
hour, the price at which the licensee was selling similar power to 
other companies. 
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Inasmuch as the energy was generated by the project and used for 
construction purposes, the licensee, under the Alabama Power Co. 
case, supra, will be limited to the increment or out-of-pocket cost. 
Licensee introduced no evidence as to this cost. Evidence, however, 
was introduced by the examiner showing the production cost of 
energy to the licensee for the years 1931 and 1932 to be, respectively, 
$0.00198 and $0.000999 per kilowatt-hour, giving an average cost for 
the 2 years of $0.001488 based on the annual reports of licensee for 
those years. This average cost applied to the total kilowatt-hours 
gives an increment cost of $281.38, which amount will be allowed. 
The balance of $853.22 will be disallowed. 

5 (c) Subcontractor, Arundel Corporation, $51,90388—5 (d) 
Subcontractor, Chicago Bridge & Iron Co., $1,704.14.—These items 
represent power delivered by the Broad River Power Co. and charged 
direct to the particular subcontractor. 

The total of these items does not represent a direct charge to the 
project, but instead a charge to the respective subcontractors by the 
Broad River Power Co. at the rates prescribed by the South Car- 
olina Railroad Commission. The Solicitor and examiner, because 
no evidence exists of intercorporate relationship or lack of arm’s 
length bargaining, recommended that these two items be allowed as 
claimed. In view of this, the licensee introduced no evidence at the 
hearing. The total charge of $53,608.02 will be allowed as claimed. 

Adjustment No. 6, the Arundel corporation, subcontractor, 
$5,614,644.56—The above amount covers the total payments made to 
Arundel Corporation under the terms of its contract with the ex- 
ception of the amounts paid under the extra work clause, which will 
be discussed under adjustment no. 9. 

The examiner suspended the entire amount of adjustment no. 6, 
on the assumption that there was a lack of arm’s length dealing and 
also because of absence of actual competitive bidding. 

The record establishes beyond doubt that Arundel Corporation 
was in no way affiliated with the licensee, or any of its affiliates, 
directly or indirectly, before or during the time that the contract 
was in effect. The contract as awarded, provided for building re- 
tainer walls, encasing the penstocks with concrete, and building the 
arch conduits, intake towers, and the dam structure. The record 
shows that specifications were submitted to different contracting 
firms and that ten bids were received. The Arundel Corporation’s 
bid was the lowest one submitted with the exception of one company 
whose bid was rejected upon reasonable and legitimate grounds. 
There seems to be no basis in the record for a determination other 
than that the award of the contract was properly made to the Arun- 
del Corporation and upon reasonable terms. 
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Included in the total amount of this adjustment is an item of 
$100,000, paid to the contractor under the bonus clause of tke con- 
tract, representing a payment of $1,000 a day for completion of the 
work in advance of the requirements of the contract. Upon settle- 
ment of the contract, licensee and contractor were not in agreement 
as to the total number of bonus days, the licensee claiming a period 
of 98 days and the contractor a period of 10344 days. An agree- 
ment was finally reached between the parties on a basis of 100 days 
and the record sustains this agreement as being a reasonable and 
proper settlement of the differences. 

It was.shown im the reeord that it is common and good practice 
to include a bonus and forfeiture clause in contracts of this kind. 
There being no question as to the independence of the parties to the 
contract, or of fair competition in the matter of bidding, it appears 
that all objections raised as to the amount of this adjustment have 
been met by licensee. The total amount of $5,614,644.56 will be 
allowed as a part of the actual legitimate original cost of the project. 

Adjustment No. 7, Dam slide, $244,80151.—This item represents 
three payments, one to the Arundel Corporation, in the sum of 
$132,375,81, one to Barstow & Co., in the amount of $111,673.69, and 
one to the Broad River Power Co., in the amount of $752.01. 

These expenditures represent properly verified costs occasioned by 
the sliding out of the segregation pool during the course of con- 
struction in February 1930. 

The examiner suspended the entire amount upon the theory that 
the provisions of the Arundel contract placed the responsibility upon 
that contractor for the repairs. A careful consideration of the pro- 
vision of the contract, particularly those in paragraph 4, page 3, 
paragraph 11, page 7, and the provision on page 54, indicates that 
the contractor was bound to follow the instructions of the engineer 
representing licensee in the handling of the segregation pooi. An 
examination of the record discloses no evidence that the Arundel 
Corporation failed to act otherwise than under the instructions of 
the engineer during the entire course of construction. No liability, 
therefore, can be attached under the contract to the Arundel Cor- 
poration for the expenses in question. Neither does there appear in 
the record any basis upon which the expenditure might be disquali- 
fied on the ground of negligence on the part of the engineer repre- 
senting licensee. The amount as claimed, therefore, will be allowed 
in the total sum of $244,801.51. 

Adjustment No. 8, Railroad right-of-way, $4,203.16—The sum here 
involved represents the cost to the licensee of a railroad right-of-way 
and conforms to the sum reflected under adjustment 8 in the ex- 
aminer’s preliminary accounting report. 
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At the time of the hearing, to determine the project costs, it was 
shown that the railroad and right-of-way therefor were not a part 
of the licensed project but that the licensee’s application seeking 
amendment to its license, so as to include the railroad and right-of- 
way within the project, was then pending before this Commission. 
As the sum here in question could not be considered by the Commis- 
sion until the application to amend the license had been disposed of, 
the Commission ordered a hearing upon said application to amend, 
jointly with a further hearing in this case on October 7, 1936. 

Upon due consideration of all the evidence offered at such hear- 
ings the Commission found the railroad and right-of-way to be a 
proper part of the project, in that they contributed to the economic 
construction and operation thereof, and ordered that said license be 
amended in accordance with the licensee’s application. As a result 
of the annexation of these appurtenances to the project it necessarily 
follows that the cost thereof is a proper item to be considered in 
determining the project costs. 

At the hearing the licensee filed in evidence its exhibit No. 84 
which was made a part of the records at the rehearing. This ex- 
hibit, in addition to the sum of $4,203.16, claimed as representing the 
actual cost of the right-of-way, embraces the cost of railroad con- 
struction in the sum of $33,689.39, thereby reflecting a combined total 
of $37,892.55. 

The testimony at the rehearing is in harmony to the effect that 
the component parts of the sum of $33,689.39, representing the cost 
of railway construction, are treated under other adjustments. Conse- 
quently, a further consideration here of any sum in excess of the 
amount claimed as representing the actual cost of the right-of-way 
would obviously result in duplication. 

In dealing with this sum it is observed that the Commission’s 
examiner in his preliminary accounting report recommended the 
same for disallowance as a part of the project cost, on the theory 
that the construction contract between Arundel Corporation and the 
licensee obligating the contractor to furnish the railroad at its own 
expense included the right-of-way. The contract filed in evidence 
has been carefully studied in conjunction with the testimony at the 
rehearing as to the intention of the parties thereto. This study 
fails to reveal any express provision whereby the Arundel Corpora- 
tion was to assume the obligation of furnishing the right-of-way. 
The unrefuted testimony in the record is conclusive that the intent of 
the parties to the contract was to obligate the contractor to build, at 
its own expense, an ordinary construction road suitable to the con- 
venient performance of its contract, for which purpose the licensee 
was to furnish the right-of-way. It is satisfactorily established that 
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the sum of $4,203.16 represents the actual reasonable purchase price 
and acquisition cost to the licensee of the lands necessary for the 
right-of-way. 

After due consideration of all pertinent matters before the Com- 
mission, relating to the railway and its right-of-way, we reach the 
conclusion that the railway was a necessary adjunct to the economic 
construction of the project, and that the cost of the right-of-way 
therefor, in the sum of $4,203.16, is a proper item to be allowed as 
project cost. 

Adjustment No. 9, extra work, Arundel contract, $54,194.30—This 
is an item representing extra compensation paid to the Arundel Cor- 
poration for repairing damage to the dam resulting in a slide on 
October 5, 1929. 

The examiner recommended the elimination of the entire amount 
on the theory that, under its contract, Arundel Corporation was 
under the obligation of assuming the hazards represented in this 
particular instance. His recommendation was based upon the provi- 
sions of paragraphs 8 and 11 of the contract. The testimony shows 
that there is no question about the expenditure having been made and 
of the supporting data in relation thereto. 

The damage in question occurred at the time of an unusually large 
storm and water run-off which collected approximately 1,000 acres 
of logs, trees, and other debris in the lower part of the reservoir and 
destroyed a considerable part of the riprap on the upper face of the 
dam. There is no evidence in the record that there was any defect 
in the construction by the Arundel Corporation or any negligence 
on its part. Under the paragraphs relied on, the damaging clearly 
does not fall within the provisions of defective work in construction. 
The testimony further shows that the reservoir had been completed 
and had been accepted by the engineers and the permanent storage 
of water in the reservoir had begun. 

In the Chelan Electric Co. case, ante, p. 102, the Commission disal- 
lowed the claim for damages resulting from an ice jam upon the 
ground that the damages occurred subsequent to the date upon which 
the project was placed in operation. In the instant case the record 
shows that the damage occurred during the construction period and 
is clearly a charge against construction. The entire amount of 
$54,194.30 is allowed. 

Adjustment No. 10, construction equipment, $257 089.59.—Licensee’s 
cost statement includes a gross charge of $257,089.59 for equipment 
used in the construction of the project and a credit of $22,718.01 for 
equipment sold, leaving a net amount of $234,371.58 charged to 
project fixed capital. The examiner in the preliminary accounting 
report dealt with the cost of construction equipment in adjustments 
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10 (a), (0), and (ce). Certain units of construction equipment had 
been acquired from affiliated concerns and, during the course of con- 
struction and subsequent thereto, certain units were sold to affiliated 
concerns, The examiner questioned the correctness or reasonableness 
of the debits and credits to the construction accounts resulting from 
these transactions with affiliates and, by the use of the depreciation 
schedule of associated and general contractors (prepared for in- 
come-tax purposes), he attempted to compute the values of such 
equipment when transferred to or from the licensee. 

Upon completion of construction, there was certain construction 
equipment remaining on hand and, subsequently, a part of this equip- 
ment was lent to W.'S. Barstow & Co. and used by that concern 
in the construction of a hospital near Columbia, 8. C. No rent was 
paid for the use of this equipment by the Barstow company and the 
examiner treated the transaction as though it constituted a sale. 
Some small tools and miscellaneous equipment were also used on the 
hospital job and the examiner in adjustment 10 (6) proposed to 
credit the construction equipment account with the cost, $767, of 
this equipment. Licensee did not charge the cost of these small tools 
to the equipment account and, as such cost was not deducted from 
the project accounts where charged, it is only possible to consider the 
credit item here. 

The views and recommendations of the examiner are sustained by 
the record in part only. From the evidence introduced there appears 
no reason to question the amounts recorded on the books of the 
licensee with respect to the transfer of equipment from and to 
affiliates. The licensee submitted evidence as to the rental value 
of the equipment lent to the Barstow company and proposes to credit 
the equipment account with a rental of $7,080 for the use of this 
equipment. This is found to be a reasonable and proper credit allow- 
ance. The record also warrants an allowance of $276 for the small 
tools and miscellaneous equipment transferred to the hospital con- 
struction job and the construction equipment account will be credited 
with that amount. The examiner proposed a transfer of $28,009.42 
from the construction equipment account to certain fixed capital ac- 
counts, representing the depreciated value of certain construction 
equipment permanently retained on the project. The propriety of 
such transfer is sustained by the evidence and is allowed. 

The equipment remaining on hand and undisposed of as of June 
30, 1932, amounted to $116,187.68, which amount should be credited 
to the construction equipment account and charged to fixed capital 
account 389 until the equipment is sold or otherwise disposed of. 
When this equipment is disposed of, any balance remaining in ac- 
count 389 may be charged to the appropriate project fixed capital 
accounts. 
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There remains the sum of $115,536.49, representing the cost of 
equipment and tools consumed in construction, which amount should 
be allocated to appropriate project fixed capital accounts. 

Adjustment No. 12, real estate taxes, $73,15087—Adjustment No. 
21 (f), tawes charged to operation, $1484.18.—Adjustment no. 12 of 
the accounting report shows $73,150.87 as real estate taxes to Decem- 
ber 31, 1930. The total claimed by licensee was $74,900.08, but dur- 
ing the hearing licensee waived the difference between the amount 
set up in its claimed cost statement and the amount shown by the 
examiner in the preliminary accounting report. Licensee charged 
real estate taxes in the amount of $1,484.18 to operation during the 
last half of December 1930. Due to the change made by the Com- 
mission in the date of commencement of commercial operation, this 
amount is transferred to construction. The examiner proposed this 
transfer of real estate taxes by adjustment no. 21 (f). 

The examiner proposed to disallow $24,151.83, less the amount of 
$1,484.18 as representing taxes paid on nonproject land. There is 
no conflict in the testimony as to the mathematical correctness of 
these figures. The question at issue is whether or not taxes should 
be allowed as part of the project cost on the portion of land pur- 
chased and lying outside of the project boundary, and, if not, how 
the allocation should be made. 

In his preliminary report the examiner suspended $22,667.65, as 
representing taxes on nonproject land, but in exhibit A during the 
hearing the total amount as stated above was suspended. 

The examiner made his recommendations on the basis of dividing 
the taxes, using the ratio of the acreage inside and outside the 
project area. This would not seem to be an equitable ground upon 
which to make the division if an allocation were to be made. Inas- 
much as taxes are paid upon the basis of the value of the property 
involved, it would seem that a proper method for allocation would 
be upon the value of the inside and outside property. However, it is 
not necessary to make a finding as to this, inasmuch as the Com- 
mission has decided under adjustment no. 2, that the carrying charges 
which include taxes upon the total acreage involved should be al- 
lowed as a cost of construction. The total amount, $73,150.87, is 
approved. 

Adjustment No. 13, payments to promoters, $1,509,077 .60—The 
above amount will be discussed under 15 separate divisions as 
follows: 

13 (a) Broad River Power Co. land and water rights, $135,000.— 
This sum represents the claimed cost to licensee and paid to the 
Broad River Power Co. for lands located along the Saluda River 
from the Dreher Shoals Dam site upstream a distance of about 514 
miles. The examiner suspended the amount on the theory that cer- 
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tain parcels of this land were included in direct conveyance to the 
licensee from other grantors indicating duplicate purchases. This 
matter of apparent duplication was cleared up in the record by testi- 
mony on the part of licensee, showing that there is no basis for such 
theory. There was some question as to what the actual number of 
acres was, as covered by this payment, and that was also cleared up 
by testimony introduced by licensee, indicating that the actual area 
was 194.55 acres. . Licensee showed that the consideration, as re- 
cited in the deed to Guion and Guignard, for the 194.55 acres was 
$24,854.50. 

The question which first faces the Commission is what is the rea- 
sonable legitimate cost of the land to the licensee. The evidence 
shows that in the conveyance given Guion and Guignard to the Au- 
gusta-Aiken Railway Co., a cash consideration of $105,000 and 300 
horsepower of electric energy in perpetuity were mentioned, but 
there is no evidence of any actual cash payment except the receipted 
payment of $5,000. There was also testimony by licensee’s attor- 
ney that the only record of any consideration found by him in the 
chain of titles through intermediate purchasers was a letter dated 
December 29, 1911, from attorneys representing the South Carolina 
Power Co. to another attorney stating that $120,000 had been paid 
to Guignard for the land. There is no other substantiation of the 
payment of such an amount, which leaves this evidence of no pro- 
bative value. 

As heretofore set out the lands in question passed through a num- 
ber of hands. During the course of these conveyances controversy 
arose between the interested parties and Guignard as to his rights 
under the original contract of sale. Final settlement of this con- 
troversy was made by paying Guignard $35,000, and again agreeing 
to furnish him 300 horsepower in perpetuity, and the latter obliga- 
tion was made a first and prior lien upon the lands. 

As the title passed from one Barstow company to another, the 
property became subject to outstanding trust mortgages of the Co- 
lumbia Railway Gas & Electric Co. and of the Broad River Power 
Co. In order to release these mortgages an appraisal was made of the 
lands by an employee of the Broad River Power Co. with which 
the trustee had nothing to do. This appraisal fixed a value of 
$135,000. 

The ownership of these lands carried no right to build a dam or 
to develop water power. Those rights exist only as given by the 
State of South Carolina and the Federal Power Commission. 

A number of witnesses at the hearing on prelicense cost testified 
that they arrived at the figure of $135,000 by estimating the water 
power value. It is evident that not only does this appraised value 
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contain fictitious water power values, but it also contains other obli- 
gations acquired in passing through the affiliated ownerships. The 
only substantial evidence of cost to licensee and its affiliates is the 
payment of $35,000 cash and the use of 300 horsepower in perpetuity. 
While the $35,000 payment was ostensibly for settlement of a con- 
troversy with Guignard regarding the rebuilding of a bridge over the 
Congaree River called for in the original contract, as a matter of 
fact, all other provisions of the contract were under consideration. 
There is nothing in the record that indicates any substantial value 
attaching to the bridge agreement, therefore, it is fair and necessary 
to assume that the real value lay in the land. In the light of the 
cost, as shown in this record of other parcels of land along the Saluda 
River, the payment of $40,000 for the 194.5 acres in question while 
liberal would not be unreasonable nor can it be said to be unreason- 
able when valued in the light of the fact that the deeds to Guignard 
indicated a payment by him of $24,854.50. The amount of $40,000 is, 
therefore, allowed as the reasonable cost to licensee of these water 
rights and lands. The remainder of the $135,000, or $95,000 is dis- 
allowed as a project cost. 

The provision in the contract for 300 horsepower of electric energy 
in perpetuity can not be regarded as an indebtedness assumed by the 
purchasers in addition to the purchase price as it amounts to con- 
siderably more than licensee claims as the value of the land and 
several times more than the amount fixed by the Commission. 

13 (b) Guignard, land and water rights, $50,000.—W hile Lexington 
Water Power Co. was created on or about July 1, 1903, it appears 
from the record that as a corporation it kept no accounts or records 
and owned no property prior to the time that William S. Murray 
acquired the stock of the corporation in the early part of May 1926. 
The officers of the company, Messrs. G. A. Guignard and L. I. Guion 
had, however, as individuals, acquired certain lands, easements, etc., 
at the site of the proposed Bear Creek development, and the title to 
such lands, flowage rights, etc., remained in the names of Guignard 
and Guion as individuals until May 5, 1926. It appears that stock 
of Lexington Water Power Co. was not issued until April 27, 1926, 
at which time 500 shares of common capital stock were issued as 
follows: 


Certificate no. 1, G. A. Guignard 
Certificate no. 2, C. G. Guignard 
Certificate no. 3, L. IL. Guion 


Certificate no. 1 was endorsed to W. S. Murray as of May 12, 1926, 
and certificates 2 and 3 to W. C. McLain and T. C. Williams, respec- 
tively, as of blank date, Messrs. McLain and Williams apparently 
being the nominees of Mr. Murray. 
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On May 5, 1926, Messrs. Guignard and Guion, jointly and severally, 
deeded all their rights, title, and interest in the lands, water rights, 
etc., for the Bear Creek, or upper site, to Lexington Water Power 
Co. This was brought about by an option agreement dated January 
13, 1926, between G. A. Guignard and William S. Murray, in which 
agreement it was recited that Guignard owned or controlled all of 
the stock of Lexington Water Power Co., and for the sum of $100,000 
to be paid by Murray, Guignard agreed to convey to Murray all 
lands, easements, rights, options, etc., which he (Guignard) owned 
or which the company owned connected with or pertaining to the 
Lexington Water Power Co. and all stock of the Lexington company. 
Payment of the $100,000 by Murray to Guignard was made between 
May 6 and May 13, 1926, so that not later than May 13, 1926, Murray 
became the owner of Lexington Water Power Co. 

As a part of the application for license there was filed with the 
Commission an estimate (exhibit N) of the total cost of the completed 
project. This estimate contained an item “Water rights, M. & F., 
$900,000.” Investigation disclosed that this amount represented an 
alleged value of the Bear Creek site. The $900,000, as indicated 
above, is not claimed by licensee in its present statement of claimed 
cost. Neither is the $100,000 payment to Guignard by Murray 
claimed; however, in account 301, “Organization,” of its cost state- 
ment, licensee claims $50,000, which amount was set up as the first 
entry on its books as of April 1927, charging property and credit- 
ing common stock, said entry being described as recording the 
issuance of 500 shares of common capital stock of the par value of 
$100 per share to G. A. Guignard, Louis I. Guion, and C. G. Guig- 
nard, in consideration of the purchase money and various deeds and 
contracts for real estate and for water rights on, near, and along the 
Saluda River in Lexington, Newberry, and Saluda Counties, as set 
forth in minutes of stockholders’ meeting held April 27, 1926. 

A close study of all pertinent records in the case discloses that the 
property covered by the above-described entry consists chiefly of 
approximately 1,606 acres of land, including easements deeded by 
Guignard and Guion to Lexington Water Power Co. on May 5, 1926, 
and constituting the Bear Creek site. It is found that the property 
deeded to licensee on May 5, 1926, covered some 70 conveyances from 
the original owners to Guignard and Guion in 1903, 1904, 1905, 1906, 
1907, and one in 1909, for which Guignard and Guion actually paid, 
according to the consideration stated in the deeds, $25,597.20. All of 
the deeds except one (Jas. A. Derrick, dated Feb. 12, 1903) for 7 
acres of land showed the consideration paid. In connection with the 
one conveyance where no consideration was stated, it is noted that 
payments to six other members of the Derrick family were made at 
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the rate of $30 per acre, and that Jas. A. Derrick agreed in deed of 
February 12, 1903, to sell other lands, if needed, at $30 per acre. 
In the light of these facts there is no reasonable doubt that $30 per 
acre was the price paid for the 7 acres and that amount per acre, or 
$210, will be added to the above amount of $25,597.20, making a total 
of $25,807.20 as representing the actual amount paid by Guignard 
and Guion to the original owners. The land and rights here con- 
sidered were mentioned in the application filed by licensee as part 
of the lands either already transferred by Guignard to the appli- 
cant or owned or controlled by Guignard for its use for project pur- 
poses. Under such circumstances, the land and rights should be 
considered on the basis of cost to Guignard. Therefore, of the 
$50,000 claimed $25,807.20 will be allowed and $24,192.80 disallowed. 

13 (ce) Guignard, Power in Perpetuity, $14,412.35—The above 
amount was claimed by licensee as power furnished by the Broad 
River Power Co. in fulfillment of the contract for 300 primary horse- 
power in perpetuity with Guignard. It covers the period, February 
to August 1929, June to November 1930, February 1929 to November 
1930, being a total of 726,336 kilowatt-hours. 

Because of the disposal of this matter, under 13 (a), this amount 
cannot be allowed as a project cost. In any event such an item could 
not be considered as a cost of construction, but it would be rather 
in the nature of an operating expense. The amount of $14,412.35 is 
disallowed. 

13 (d), 13 (e), and 13 (f), W. 8. Barstow Management Association, 
Inc., and Murray & Flood, fees, $1,000,000.—The above item repre- 
sents fees paid to Barstow and Murray & Flood for alleged services 
rendered by these two organizations. By action of the board of 
directors of the General Gas & Electric Corporation, there was 
charged to the project $1,000,000 as engineering fees, $300,000 of 
which was allocated to the prelicense period, and $700,000 to the post- 
license period, each allocation to be equally divided between the 
parties. 

In the agreement of parties but not included in the above charges 
was a fee of $250,000 for financing to be equally allotted between 
the parties heretofore considered under adjustment 1 (c). 

The record also discloses payments of $75,000 to the J. G. White 
Engineering Corporation and $25,000 to Albert S. Crane for engin- 
neering services on this project. 

At the hearing, both Barstow Management and Murray & Flood 
supported these charges and the $250,000 financing fee, not only by 
testimony as to their reasonableness, but also as to the costs of the 
service to the two organizations. Barstow Management, by means 
of allocations on the basis of estimates of time spent by the executives 
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of the organization and introduced by witnesses familiar with the 
activities of the organization, set up as costs allocable to the Lex- 
ington Water Power contract for the total period under considera- 
tion, the sum of $559,792.35. On the basis of these costs, counsel for 
licensee claimed that the resultant profit of approximately $65,000 
was a reasonable one. 

Murray & Flood through their witness, Murray, made an estimate 
of cost approximating $600,000. This was based upon the compensa- 
tion to the partners on the basis of which they had previously made 
earnings for engineering services and their overhead expenses. On 
this basis, a profit thus accrued to Murray & Flood of $25,000 which 
counsel for licensee claims is not excessive. 

All licensee witnesses testifying regarding these fees, freely ad- 
mitted that no records were kept by which actual costs to affiliates 
could be determined. They made such estimates as seemed reason- 
able to them from their memory of what transpired a number of 
years previously. It was not common practice for such firms to 
keep any cost records during this period where affiliation existed, as 
the decisions of the courts had not clearly indicated at that time 
that inquiry as to costs could be made. Where adequate records of 
costs do not exist as a criterion upon which this Commission may 
make a determination, estimates of costs are admissible, together 
with other relative testimony and records, as a means of protecting 
the rights of licensee and as a basis of reasonable findings by the 
Commission. 

It is quite apparent on reading the record that the estimated costs 
set up by both parties include substantial profits in executive sal- 
aries which, of course, is a common practice in business and profes- 
sional organizations. This being true, an additional profit of $90,000 
over that which is already included in the estimated expenses would 
not be a just and proper charge against the project. 

Both Barstow and Murray were officers of the Lexington Water 
Power Co. at the time this project was under construction and for 
such service would be entitled to compensation reasonably cal- 
culated to cover all the costs of rendering the services called for by 
the contract. 

The record discloses that the total fee of $1,000,000 was fixed by 
a committee appointed by and selected from the board of directors 
of the General Gas & Electric Corporation, at that time the parent 
company in the Barstow group. This committee not only fixed the 
total fee to be charged licensee but apportioned the same between 
prelicense and postlicense periods. The record does not sustain the 
total amount claimed or the amount apportioned to either the pre- 
license or postlicense period as compensation reasonably calculated 
to represent the cost of rendering the services in question. 
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The amounts claimed under this item include promotional as well 
as engineering fees, which, according to the classification of accounts, 
within reason, are legitimate charges against the project. 

The testimony does not sustain the claim of licensee as to the cost 
of rendering the services in question. Licensee was on notice that 
it would be required to prove costs and is apparently satisfied with 
the record in its present form. Considering all the facts of record, 
the Commission is not justified in approving more than $420,000, 
which amount it determines to be the reasonable costs of rendering 
such services. The amount of $420,000 is, therefore, allowed and 
$580,000 is disallowed. 

13 (9g) W. 8. Barstow & Co. engineering fee, $2,952.94.—The 
above amount was admitted by licensee to be a duplicate charge and 
the claim for it was waived during the hearing. It will be dis- 
allowed. 

IZ (h) J. G. White Engineering Corporation, $75,688.73—This 
amount is made up of $75,000 paid to J. G. White Corporation for 
engineering services under the contract of August 19, 1927, with the 
Barstow Management Association, Inc., and an item of $688.73 for 
incidental expenses in connection with the rendering of the services. 

The record shows that the services were performed and were for 
preliminary work on the project. The suspension was made in the 
belief that there was an affiliation between J. G. White Engineering 
Corporation and licensee. The testimony shows, however, that there 
was no such affiliation. The amount will be allowed as claimed. 

13 (i) Albert S. Crane, $27,264.59—The above item represents a 
fee of $25,000 for services as consulting engineer, and the balance 
represents travelling expenses in connection with such services. 

The amount was suspended on the theory that the J. G. White En- 
gineering Corporation, with which Mr. Crane was associated as vice 
president, was an affiliate of the licensee. It was shown in connec- 
tion with item No. 13 (h) that this affiliation did not exist. The 
evidence indicates that the services were rendered, and the amount 
paid therefor not unreasonable. and that the incidental expenses of 
$2,264.59 were expended in connection with the project. The total 
amount of $27,264.59 will be allowed. 

13 (7) Eliott & McLain, $50,000-—This item represents fees paid 
to the law firm of Elliott & McLain. The amount was suspended by 
the examiner for the reason that he had found no detailed bills 
showing what the services were for and also for the reason that Mr. 
McLain had at one time been connected with the licensee. He also 
raised the question as to whether or not the amount of $50,000 in- 
cluded compensation for an interest of Mr. McLain in the licensee 
corporation. 
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The testimony shows that this firm of lawyers was retained on a 
contract executed at arm’s length and that the relation between them 
was as attorney and client. It also showed that the shares held by 
Mr. McLain represented no personal beneficial interest but only 
qualifying shares for the purpose of perfecting the Lexington Water 
Power Corporation. It is clearly shown that no part of the $50,000 
represents interest in the licensee company. The record indicates 
that the fee was a reasonable charge for the services rendered. The 
amount of $50,000 will be allowed as claimed. 

13 (k) T. C. Williams, salary, $62,333.13—This item represents 
the salary paid Mr. Williams in excess of $500 per month amounting 
to $50,833.33, from May 1, 1927, to May 1, 1930, and all of his salary 
at $500 a month amounting to $11,499.80, after May 1, 1930. 

The examiner approved the salary of Mr. Williams at $500 a 
month up to May 1, 1930, but disapproved such salary after May 1, 
1930, on the basis that his services for the land option expense had 
ceased upon that date. However, the record shows that he carried 
on the work covered in the land settlements following May 1, 1930, 
and inasmuch as the salary appears to be a reasonable one for the 
services performed, the item of $11,499.80 will be allowed, which is 
Mr. Williams’ salary from May 1, 1930, to March 1932. 

The disallowance of the $50,833.33 was upon the basis of the fol- 
lowing facts: That Mr. Williams and Murray & Flood worked to- 
gether as joint promoters of the project prior to May 1926, upon 
which date Mr. Murray’s option was exercised; that simultaneously 
with the passing of control, Mr. Williams assumed supervision of the 
land acquisition activity for licensee, at an agreed salary of $500 
monthly; that in May 1927, General Gas & Electric Corporation ob- 
tained control of licensee and on the first of that month, Mr. Wil- 
liams’ salary was increased by $833.33 monthly, or to a total of 
$16,000, annually. The testimony of Mr. Williams, which is not con- 
tradicted, is to the effect that these additional payments of $833.33 
monthly were not to represent a salary increase, but were based upon 
an agreement between himself and Mr. Murray, whereby Mr. Wil- 
liams was to share equally with Murray & Flood in the profits of 
Saluda River power site development; and that the payment was to 
represent interest on his share of the valuation placed upon the joint 
endeavor at 6 percent per annum. Mr. Williams’ testimony was sub- 
stantiated by copy of the agreement between him and Murray & 
Flood. 

A consideration of the testimony and other evidence is convincing 
that the additional compensation paid to Williams was not in fact a 
salary increase, but was an attempt to meet the obligations of: the 
contract to Williams, and that at the expense of licensee. It is not 
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proper that dividends on investments be capitalized under the guise 
of construction costs. Upon the record the sum of $50,833.33 will 
be disallowed. The sum of $11,499.80 is approved. 

13 (l) Payment to E. J. Cheney, $1,18158—This item represents 
payments to E. J. Cheney for services and expenses. This item was 
waived by licensee during the hearing and it will, therefore, be 
disallowed. 

13 (m) H. C. Hopson & Co., Inc., $6,997.62—This sum represents 
payments claimed by the licensee to have been made to H, C. Hopson 
or H. C. Hopson & Co., Inc., for accounting services rendered. It 
consists of $6,590.42, representing fees and $407.20 for expenses 
incidentally incurred while rendering the services. 

At the hearing it was shown that H. C. Hepson or H. C. Hopson 
& Co., Inc. and the licensee were affiliated through the control of 
the Associated Gas & Electric Co. The evidence offered by the 
licensee failed to satisfactorily establish the necessity for the services 
claimed to have been rendered the licensee and the cost to H. C. 
Hopson or H. C. Hopson & Co., Inc., for rendering such services. 
Wherefore a rehearing was ordered to afford the licensee an oppor- 
tunity to offer in evidence proof showing the necessity for, and the 
actual cost to Hopson of rendering such service. The licensee made 
no effort at said rehearing to meet the requirements of the Com- 
mission’s order. In consequence thereof, the record upon which the 
Commission based its order for a further hearing, remains 
unchanged. 

The Commission has consistently invoked the rule that where an 
affiliation is shown to exist, the burden of proof is upon the claimant 
to show the character of the services, the necessity to the project 
therefor, and the cost to the affiliate performing the services, in order 
that the propriety and reasonableness of the charge may be deter- 
mined. Jn the matter of Louisville Hydroelectric Company, ante, 
p. 130. Jn the matter of Chelan Electric Company, ante, p. 102. The 
circumstances in the instant case do not warrant the Commission in 
deviating from the rule heretofore enunciated. 

It, therefore, follows that the fees claimed in the sum of $6,590.42 
together with the additional sum of $407.20 representing the ex- 
penses incurred in connection with rendering the service, must, for 
lack of proper proof, be disallowed as an appropriate item to be 
charged to the cost of the project. 

13 (n) Utility Purchase & Supply Corporation, $223.42—This 
item was waived by the licensee and is, therefore, disallowed. 

13 (0) Pendleton, Anderson, Iselin & Riggs, $28428.45—This 
adjustment relates to that portion of the bills rendered by the firm 
of Pendleton, Anderson, Iselin & Riggs and charged by licensee 


direct to construction. The total charges of this firm, $39,378.13, 
1693—40-——32 
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have been considered hereinbefore under adjustment 1 (b) and 1 (c). 
Of the total payments of $39,378.13 the licensee charged the project 
direct with $28,428.45 and the remainder of $10,949.68 was charged 
to the debt expense account. Under adjustment 1 (b) the sum of 
$354.06 has been transferred from a direct charge to debt expense 
account. Under adjustment 1 (c) the sum of $6,109.58 has been 
transferred from a direct charge to debt expense account, and the 
sum of $543.02 has been transferred from debt expense account to a 
direct charge to the project. The net result of these adjustments is 
to reduce the licensee’s claim for direct charges by $5,920.62 and to 
increase the charges to debt expense account by the same amount. 
Under this item direct charges to the project will be allowed in the 
sum of $22,507.83. 

13 (p) Travis & Pawson, fees, $32,422.80.—This amount suspended 
by the examiner represents sums paid to C. E. Paxson and Travis & 
Paxson for professional services. 

The total amount of bills rendered was $39,586.75. Of this amount, 
licensee proposed to charge to construction $32,422.80, and to opera- 
tion $7,163.95. During the hearing counsel for licensee suggested 
that certain minor changes be made in certain of the items regarding 
the allocation between construction and operation. The net change 
in these items amounted to $250, to be added to operation. These 
changes appear to be proper and will be adopted, making the total 
to be charged to operation, $7,413.95, and a claimed charge to con- 
struction, $32,172.80. Of this latter amount, only one item is under 
question, that of a charge of $13,000, being a bill rendered by Mr. 
Paxson in his individual capacity. This bill was dated August 1, 
1930, and while rendered as of the period from July 1, 1927, to date, 
it was shown during the hearing that the services were from Janu- 
ary 1, 1927, to May 1, 1929. During this latter period Mr. Paxson 
was an employee of Barstow & Co. on a salary basis and practically 
his entire time was devoted to the preliminary affairs of the licensee. 
Barstow & Co., under their contact with the licensee, were engaged 
to perform these services, therefore, it would appear that licensee in 
its payments to Barstow & Co. under the contract has covered all of 
the obligations that can properly be placed upon it. Under the 
record which we have before us, the item of $13,000 is not a proper 
charge against the project and is disallowed. The charge to con- 
struction, therefore, will be allowed in the amount of $19,172.80. 

13 (q) George M. LePine, law fee, $11,400—This sum represents 
a payment of legal fees to George M. LePine, who at the time of the 
service was an employee of the Metropolitan Edison Co., a sub- 
sidiary of the General Gas & Electric Corporation. 

Mr. LePine’s employment with the Metropolitan Edison Co. ter- 
minated on May 1, 1929, when he engaged in independent practice. 
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The testimony shows this charge for his services was made for the 
period when he was in the employ of the Metropolitan Co. The 
testimony shows that services were rendered from the early activities 
in the project and that no bills were rendered to or payments made 
by licensee to the Metropolitan Edison for such services during Mr. 
LePine’s employment. If the Metropolitan Edison performed such 
service for the licensee, it should have been billed as such and, be- 
cause of the relationship between the companies, such a charge would 
be considered by this Commission in the light of the affiliation. 

The record, as it stands, does not permit the allowance of this fee 
as a proper charge against the project construction. It is, therefore, 
disallowed. 

Adjustment No. 14, land option office expenses, $52,473.38—This 
adjustment represents the costs claimed in the land office after March 
1, 1929, with the exception of the salary of Mr. Williams, which has 
heretofore been discussed. 

The suspension by the examiner was on the basis that the work 
of the land office was practically disposed of as of March 1, 1929, 
and the small amount of work represented by the cleaning up of 96 
options thereafter did not warrant the amount of costs claimed. 

The testimony, however, shows that there was a substantial amount 
of work to be performed during the period following March 1, 1929, 
and that charges therefore do not appear to be excessive. 

The entire amount of $52,473.38 will be allowed. 

Adjustment No. 15, legal services and expenses, $30,101.13.—The 
above amount is the total of five items of legal expenses not con- 
sidered under other headings. 

15 (a) Administrative nature, $2,150—Under this item were three 
charges, $1,500 was paid to Maj. Harry Taylor for an opinion in con- 
nection with the licensee’s application under the Federal Water Power 
Act. This appears to be a proper charge and will be allowed. 

The second charge of $350 was paid to Cooper & Winter, Attorneys, 
in the preparation of a resolution and a bill introduced in the State 
legislature amending the charter of the licensee. This appears to be 
a proper and reasonable charge and will be allowed. 

The third item is a charge of $300 in connection with the passage 
of no-par stock laws in the Legislature of South Carolina. This 
is a matter of general legislation and is not a proper charge against 
the construction of this project. The item of $300 will be disallowed. 

15 (b) Lexington County roads and bridges, $9,350—This charge 
was founded upon two agreements between licensee and the County 
Board of Commissioners of Lexington County providing for the 
payment of attorneys’ fees for services supplied by the county, in 
connection with suits brought to recover damages against the licensee 



















476 FEDERAL POWER COMMISSION 


for the closing and inundating of roads within the area covered by 
the contract. 

One thousand dollars of this payment was for fee paid W. D. 
Barnett, but for which the examiner found no supporting data. 
The licensee, however, introduced into evidence testimony which 
definitely connected this charge with the Lexington County roads 
agreement. 

Four thousand dollars was paid to Timmerman & Graham, and 
$2,850 was paid direct to the attorneys of the county in accordance 
with the terms of the contracts. The remaining $1,500 was paid to 
Lexington County in discharge of all attorneys’ fees due to the county 
attorneys. This latter charge the examiner misinterpreted as a 
release executed by the county for a total payment of $1,500. This 
matter, however, was satisfactorily cleared up by testimony in the 
hearing. The total amount of $9,350 will be allowed as claimed. 

15 (e) Miscellaneous, $1000—This amount is composed of a pay- 
to different attorneys in the project area for their services, some of 
which related to the period after January 1, 1931. 

The testimony shows that these retainers’ fees paid for services 
rendered after January 1, 1931, were for services in connection with 
suits instituted in 1929 and 1930, in which the issues had been joined 
and the attorneys of record. The total includes expenses incurred in 
72 mosquito suits which were instituted against the company in 
1 day. 

The only item which is questionable under the record is the $200 
fee paid to W. D. Barnett, upon which the record contains no sub- 
stantiating evidence. This item of $200 will be disallowed. There 
will be allowed the sum of $14,600. 

15 (d) Employees’ suits, $2,801.13——This represents payment to W. 
S. Barstow Management Association, Inc., by the licensee of $2,701.18, 
for expenditures on account of a suit brought against Barstow and 
the licensee by C. C. Campbell, a Barstow employee engaged to sell 
lumber on a commission basis, and $100 representing the cost of 
defending Grady Gambrill, a driller, for violation of the blue laws. 
Campbell complained that his contract with Barstow Management 
Association, Inc., to sell lumber had been breached, and that the con- 
tract had been made with him by the Management Association acting 
as agent for licensee. The defense of the licensee was that no contract 
had ever been made and it was successful in the denial of the agency. 

Inasmuch as licensee was called upon to present a defense in the 
suit in question, and it appearing that the amount of $2,701.13 rep- 
resents actual expenses incurred in connection therewith, it is a cost 
which will be allowed as proper against construction. 
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The $100 item comes clearly within the provisions of the contract 
which provides as follows: 
Management Association agrees at all times to comply with all statutes, 
ordinances, or other regulations of any public body or officer which may now 
or hereafter be enforced affecting the prosecution of said construction work. 

It is clear also that this expenditure is a liability on the part of 
Barstow Management assumed on behalf of an employee who was 
accused of violating the law. Under the contract there is no obli- 
gation against licensee as a charge against the construction of the 
project. The claim of $100 will be denied. 

15 (e) Miacellaneous, $1000—This amount is composed of a pay- 
ment to Timmerman & Graham of $750 in connection with a mosquito 
suit, and a payment of $250 to Frank Irvine for his opinion as to 
the applicability and interpretation of the Federal Water Power Act. 

The examiner proposed the Timmerman & Graham fee for elimi- 
nation for the reason that another payment for identical services 
had been made to them by Barstow Management Association. The 
evidence at the hearing, however, showed clearly that there was no 
duplication of charge. Therefore, the amount of $750 will be allowed. 

The record shows that Frank Irvine is an authority on constitu- 
tional law and that his opinion was solicited as to questions of pro- 
cedure before the Federal Power Commission. Under account 391, 
“Law expenditures during construction,” this charge seems to be a 
proper one to classify as special counsel fees, and it haying properly 
been incurred and paid, it will be allowed in the amount claimed. 

Adjustment No. 16, highways and bridges, $245,123.86.—The exam- 
iner first proposed for elimination the total of $167,937.77. During 
the hearing in exhibit A, an additional $76,000 was suspended making 
a total of $243,937.77. However, there was included in the examiner’s 
figures a credit error of $1,186.09, so that the total amount suspended 
after correction was $245,123.86. This will be discussed under three 
items. 

16 (a) State highways and bridges, $76,079.25—This represents 
charges made after the original Little Saluda Bridge was completed 
and will be discussed under the following charges: 

Licensee’s portion of cost of first log jam, $361.33—Licensee’s por- 
tion of cost of second log jam, $7,156.31.—The cost of removing the 
first log jam and repairs to the Little Saluda Bridge was two-thirds 
of the entire cost, one-third of which was assumed by the county. 
This was based upon the claimed relative liability and was settled 
upon advice of counsel as being the most economical settlement to 
make. In the cost of the second log jam, $1,645.20 is chargeable to 
repairs to Black Steel Bridge. The balance of $5,511.11, for damages 
to the Little Saluda Bridge and approaches, had as its basis an 
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agreement between the highway department and licensee as con- 
firmed by the State highway engineer under date of May 21, 1929, 
which was entered into after taking into consideration the relative 
interest and liability of the parties in the structure. 

It is evident from the record that these charges are proper ones 
against the project and are reasonable; therefore, the items of $361.31 
and $7,156.31 will be allowed. 

Attorneys’ fees, $600.—This was for services performed by Tim- 
merman & Graham in connection with the negotiations between the 
licensee and the State highway department and included not only 
the consideration of the contract between the two parties but also 
the preparation of the legislative act creating the Capital Highway 
District, which made possible the roadway across the dam. The fee 
in question seems to be reasonable and will be allowed. 

Reconstructing the bridge and approaches, $67 961.61.—This con- 
sists of four items covering the cost of reconstructing the Little 
Saluda Bridge and approaches after being washed out in the flood 
of October 1929. 

Cost of bridge construction, $37,489.95.—This amount represents 
payment to the State highway department as licensee’s portion of 
the cost of rebuilding the bridge, the total cost of which was $63,- 
050.97. The testimony shows that this division of the cost of the 
bridge was an equitable one, that the amount was reasonable, and 
the agreement entered into at arm’s length. The amount will be 
allowed as claimed. 

Bonus to contractor, $3,000.—In addition to the contract price, 
licensee agreed to pay a bonus to the steel contractor for early com- 
pletion on his part. In view of the necessities of licensee, under the 
time limit of its license and contracts for sale of power, this consti- 
tutes a proper and reasonable charge. It will be allowed. 

Filling and riprapping, $25,326.38.—This work in connection with 
both the Little Saluda and the Black Steel Bridges was borne wholly 
by licensee, as the damage was caused entirely by the impounded 
waters. Barstow & Co. entered into a contract with the Palmeto 
Quarries Co., an independent contractor for the riprapping .work. 
The work was properly performed at a reasonable price and the 
amount being properly chargeable to the project it will be allowed. 

Log jam, $2,14528.—Licensee’s witness testified that no vouchers 
could be procured in connection with this expenditure as the log- 
jam work was performed by the employees of the Barstow company 
and that the amount appeared on the Barstow pay roll. There seems 
to be no difference between this expenditure and those in connection 
with the first and second log jams. The amount in question repre- 
sents the exact cost and will be allowed. 
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16 (b) County highways and bridges, $159,544.61—The above 
represents expenditures made by licensee for the construction of 
roads and bridges in Lexington and Newberry Counties. In the 
preliminary accounting report, the examiner approved $76,000 of the 
amount but the adjustments made in exhibit A, introduced during 
the hearing, eliminated the theory upon which his allowance was 
made. Therefore, the entire amount is considered at this time. 

There is no question as to the amount having been actually incurred 
and paid. The reason for questioning it is that the cost of con- 
structing the roads and bridges in Newberry and Lexington Counties 
was $83,544.61 more than the cost of constructing the roads and 
bridges by the county in Saluda County, although the mileages in the 
two territories were substantially identical. 

Lexington County roads, $121,209.05 —This amount represents the 
sum paid by licensee for the construction of roads and bridges in 
Lexington County as a result of two agreements with the county 
Board of Commissioners, covering separately the north and south 
sides of the Saluda River. 

The contract between Newell Contracting Co. and licensee pro- 
vided a construction fee of $4,000 per mile for 12.9 miles. The addi- 
tional 24% miles in Lexington County, of secondary roads, was 
built by Barstow & Co. at a cost of $2,929.30, making a total expendi- 
ture of $56,539.60 for al Ithe roads in Lexington County at an average 
cost of $3,540.86 per mile. 

The record shows that seven bridges, containing 1,601 linear feet, 
were built at an average cost of $16.92 per foot, or a total of 
$27,108.60. The fill and riprap and guard rail were constructed at 
the following costs: 43,349 yards of fill, $13,004.70; 4,079 yards 
of riprap, $10,197.50; 2,034 linear feet of guard rail, $1,944.00. 
All of the above unit costs are reasonable and were all necessary 
expenses incurred against the project. 

The remaining amount included in the above total is $12,414.71, 
consisting of supervision charges, a detailed statement of which was 
set forth by licensee. These overhead costs are reasonable and will 
be allowed. Therefore, the total amount of $121,209.05 will be 
allowed as a proper charge against the project. 

Newberry County roads, $38,335.56.—Bridges in Newberry County 
were built by contract and the roads were constructed by W. S. 
Barstow & Co. The road contract was let to Newberry Construc- 
tion Co., there being a fraction over 6 miles at a cost of $29,689.25. 
For the character of the road constructed, the testimony shows this 
was a reasonable cost. The bridge contracts were let to Coats & 
King, the cost being $8,638.31. The testimony shows, in relation to 
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this contract, that it was a reasonable figure. These two contracts 
were made at arm’s length. 

All of the dealings of licensee in the contracts entered into between 
it and Lexington and Newberry Counties were at arm’s length, indi- 
cating that a reasonable settlement was made in the road controversy 
between licensee and the two counties: The total amount of 
$38,335.56 will be allowed as claimed. 

16 (c) Kempson Bridge, $9500.—The evidence is that on March 
3, 1930, licensee entered into a contract with Newberry County in 
which it obligated itself to pay said county an amount not to exceed 
$10,000, if the Kempson Bridge was constructed across the Saluda 
River between Newberry and Saluda Counties. The contract also 
provided that licensee should pay the county for the services of its 
engineer. The total cost of the bridge was $13,500. In the settle- 
ment under this contract the two counties reached an agreement by 
which Saluda County would pay $5,000 and Newberry $8,500. 
Therefore, Newberry County, in accordance with its contract, billed 
licensee for $8,500 for the bridge cost and $1,000 for engineering 
service. The testimony indicates that these charges are reasonable 
and are in accordance with the contract and are proper construction 
charges to the project. They will be allowed in the total sum of $9,500. 

Adjustment No. 18, allocation of services, storage, rents, etc., $29,- 
090.95.—This adjustment represents charges made to the project by 
licensee on the basis of-allocated joint expenses of licensee and 
Broad River Power Co., an affiliate. 

Witnesses of licensee testified that at the beginning it was decided 
that’ the accounting and treasury requirements, as well as storage, 
rents, and other services, could be more economically handled by com- 
bining the activities of the two companies. These items will be dis- 
cussed under the following subdivisions: 

18 (a) Accounting and clerical services, $18,875.—The combined 
departments from March 1, 1927, to December 31, 1930, engaged, 
on an average, 15 employees in handling the requirements of both 
companies. The pay roll of three of these employees was transferred 
to the licensee as representing its proportionate share of the expenses. 

The examiner questions this as being an unreasonable allocation, 
basing his recommendation upon the proportionate number of 
vouchers handled during the period. 

The testimony of licensee’s witnesses, however, clearly showed that 
the allocation was a reasonable one when considering all of the 
work which was performed for licensee. The amount will be allowed 
as claimed. 

18 (b) Garage service, storage, etc., $7,49005—Licensee used the 
facilities and personnel of the garage, operated and maintained by 
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the Broad River Power Co. in Columbia. The above amount repre- 
sents an allocation of the salaries amounting to $5,590.30 and stor- 
age charge of 50 cents per day amounting to $1,899.75. The garage 
maintained at the dam was also under the supervision of the men 
employed at Columbia. The salaries are based upon an estimate of 
the time devoted to each company’s equipment. 

The detailed testimony on both of these items indicates that the 
charges are reasonable for the services given. The total amount of 
$7,490.05 is allowed. 

18 (ce) Office rent, $2,725.90—This again represents an allocation 
to licensee of its proportionate share for the use of three buildings 
occupied at different times in Columbia, in conjunction with the 
Broad River Power Co. 

As in the other items allocated, the licensee presented detailed in- 
formation showing that the proportionate distribution of expense 
was upon a reasonable basis. The amount, $2,725.90 is allowed. 

Adjustment No. 19, publicity expenditures, $21,814.24—The ex- 
aminer proposed that the amount of these expenditures for publicity 
and other purposes should be eliminated on the basis that they did 
not constitute legitimate construction cost. At the hearing, licensee 
waived all of these charges with the exception of $4,536.57 which rep- 
resents the amount expended for progress photographs. The detailed 
testimony regarding this latter amount shows that it was for photo- 
graphs which were used principally by the consulting engineer of 
licensee and the Army engineers, and that they were of great value 
during the progress of the work. It being shown under the record 
that this part of the expenditure was beneficial and necessary to the 
project, the amount of $4,536.57 is allowed. The balance of $17,- 
277.67, is denied. 

Adjustment No. 20, nonproject charges, $164,688.36—Originally, 
the examiner proposed an elimination of $79,721.95 under this ad- 
justment, but in presenting exhibit A, at the hearing, the total 
amount was suspended for the Commission’s consideration. This 
amount will be considered under seven subdivisions as follows: 

20 (a) Division office expense, $105595.76—During the construe- 
tion of the Saluda development, W. S. Barstow & Co. was also doing 
construction work with the Broad River Power Co. and employed 
20 engineers, clerks, and stenographers in Columbia. All of the ex- 
penses that could not be specifically assigned to either the licensee, 
or to the Broad River Power Co., including salaries and all office 
expenses were charged monthly to the respective companies in the 


ratio of their pay roll charges to the total charges to the two 
companies. 
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The licensee introduced detailed statement and testimony regard- 
ing this allocation and there is no question that the division of ex- 
pense was upon an equitable and reasonable basis, except for the 
inclusion in the pay roll base $3,032,890.33, representing pay roll 
charges of The Arundel Corporation from 1929 to July 1930, 
inchusive. 

While the basis of allocation is proper, with the above exception, 
there were included in the expenses certain charges which were not 
properly inclusive. These charges amount to $2,169.31, $2,018.24 of 
which are detailed on page 212 of the Solicitor’s brief, dated July 25, 
1935, and the balance made up of items of $1.07 and $150, appearing 
on lines 3089 and 3108, pages 102 and 103, respectively, of part III 
of examiner’s preliminary accounting report. 

Excluding the charges of the Arundel Corporation from the pay- 
roll base, and the expenses of $2,169.31 from the overhead to be allo- 
cated, results in a decrease of $7,591.93 from the $105,595.76 charged 
the project. Therefore, the amount of $7,591.93 is disallowed and 
$98,003.83 allowed. 

20 (b) Bonus, Barstow employees, $5,756.72—20 (c) Bonus, li- 
censee employees, $843.64.—The above amounts represent bonuses paid 
employees engaged on the project who bought securities from the 
Associated Gas & Electric system. 

During the hearing, it was stipulated that these amounts together 
with the amount under adjustment 3 (c), should be treated alike. 
Included in the three adjustments were two items of $13.50 and 
$157.52, classified as insurance bonus. These items were waived by 
licensee, 

The balance of the charges were classified as security bonus and 
have already been disposed of by consideration under adjustment 
3 (c). In accordance with the denial under 3 (c), the total amount 
of adjustments 20 (b) and 20 (c) are disallowed. 

20 (d) Posting warning signs, $5,587.77 —The above amount rep- 
resents the cost of and expenses in connection with the posting of 
10,695 warning signs within the project boundary, covering the period 
November 1930, to July 1931. These signs were purchased and 
posted within the project boundary upon advice of licensee’s counsel, 
in order to protect visitors and trespassers against injury. The prin- 
ciple announced in the Louisville Hydro Electric Co. case, supra, recog- 
nizing the legal duty of the licensee to take reasonable precautions to- 
ward the protection of the public safety is applicable in this case. The 
expense incurred was shown to be reasonable and necessary. The 
amount of $5,587.77 is allowed. 

20 (e) Entertainment, $1,939.57—This item represents the cost 
of entertaining various groups of State and corporate officials. The 
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licensee made no effort to sustain this as a legitimate item of cost. 
This is a character of expense which heretofore has been disallowed by 
the Commission. 

The amount in question is disallowed here. 

20 (f) Salary donations, $3,033. 92.—The above amount represents 
salaries paid to seven employees of the Barstow Management Associa- 
tion during the period of construction. 

The examiner proposed the elimination of the entire amount as not 
being proper charges against the project. This will be discussed 
under three separate items: 

Salary to Dr. Coggeshall, $675.—This amount was paid for expert 
work on mosquite and malaria control services performed during 
1930 under the joint supervision of the State Board of Health of 
South Carolina, and the licensee. 

The record shows that this. service was in compliance with the 
South Carolina laws regulating mosquito control and that the services 
were reasonable and a proper charge against the project. The 
amount of $675 is allowed. 

Salary of J. M. Glenn, $600.—This amount represents salary from 
August 1931 to November 1931 and was eliminated by the auditor 
upon the assumption that it represented payment for services as 
deputy sheriff. 

The record shows that while Glenn was a deputy sheriff that he 
also performed services and the amount was not paid alone for 
Services as deputy sheriff, but that he was deputized in order to have 
a peace officer on the job because of the character of the employees. 
The amount is allowed. 

Salary of Coomes, Keck, Poole, Woodware, and Moore, $1,758.92.— 
These men were carried by W. S. Barstow Management Association, 
Inc., on its payroll during construction, and the amount set forth above 
represents additional compensation to their regular salary in con- 
formity with the long established policy of the Barstow Manage- 
ment Association, Inc., when releasing employees from its pay roll. 

It is clear from the record that there was no service rendered to 
licensee by these employees for the period the bonus payments were 
made. The question arises as to whether the expenditures would 
come within the scope of the definition of actual legitimate original 
cost of construction. 

Licensee showed that it was the practice of Barstow Management in 
dealing with valuable employees to pay bonuses in order to keep 
them or bring them back into the organization when needed. It was 
also indicated that this was the practice with other organizations. 
Ordinarily interim salaries of this character would be considered as 
covered in the overhead charges, but inasmuch as we are here allow- 
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ing only costs and these salaries appear to be reasonable and legiti- 
mate costs to an efficient organization, they undoubtedly benefited 
both the Management Association and the licensee. The benefit to 
licensee, however, was indirect and much less in proportion than 
the benefit to Management. An allowance on this item as a charge 
to project, will be made in the amount of $590, and $1,168.92 is 
disallowed. 

20 (g) Miscellaneous accounts, $41,930.98.—The above amount is 
the sum, principally, of a large number of small items which the 
examiner could not identify as legitimate project charges. During 
the hearing two items, one for $10.47 and another for $211.81, were 
waived by licensee as duplicate charges. 

The items will be considered as discussed by the Solicitor, and will 
be identified either by page number or by line number of part III of 
the preliminary accounting report. 

Sundry items on pages 110, 111, and 112, of Accounting Report.— 
These are all recommended for disallowance because not identified 
as project costs. A consideration of the testimony in the record indi- 
cates that all of these items on page 110 were substantially supported 
as project costs, with the exception of the following: 

Line 3344: W. S. Barstow, party hotel bill, $269.26. 

Line 3350: J. H. Steppe, inspection work, $40.80. 

Line 3352: Future operation of power house, $35.70. 

Line 3361: J. S. Steppe, expenses incident to commencing opera- 
tion, $45.90. 

Line 3365: $112.16 charge waived. 

Line 3366: $10.47 charge waived. 

Lines 3371 and 3372: Personal expenses, N. D. Urquhart, $16.17. 

Line 3373: Telephoning relative to J. W. Wise, transferred, $15.50. 

The remaining items on page 110 will be allowed as project cost in 
the amount of $3,617.64. 

Items on page 111.—Line 3374: Moving expenses of R. E. Coomes, 
$150.89. 

This item will be treated in the same way as the item for salary 
donations under adjustment 20 (f). There will, therefore, be allowed 
on this item the sum of $50 and $100.89 disallowed. 

Line 3375: 500 letterheads, $4.50. 

This item appears to be an overhead expense that should be as- 
sumed by J. G. White Management Corporation and is, therefore, 
disallowed. 

Lines 3376 and 3377: Bolts and nuts for concrete tower, $52.20. 

The record shows that this equipment at this time was being used 
at the veterans’ hospital. The charges are disallowed. 

Line 3378: Expense of R. N. Jones, $211.81. 
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This is a duplicate charge admitted by licensee. It is disallowed. 
Line 3379: Moving expense of Mr. Keck, $325.54. 
This will be treated as other items of like character and allowed in 

the sum of $110, and disallowed in the sum of $215.54. 

Lines 3380 and 3381: Settlement made by J. W. Spence, $500. 

This was for alleged damages to property from which the licensee 
appears to have been released under provisions of the deed. There 
seems to be no just reason for payment of these items. The total of 
$500 is disallowed. 

Items on page 112.—Line 3382, $425; line 3383, $375; line 3384, 
$500; line 3385, $500; line 3386, $600; line 3387, $200; line 3388, $200; 
and line 3389, $200. 

The above charges, aggregating $3,000, are on account of certain 
suits and represent alleged payment in connection with such suits. 

Lines 3390 to 3400 contain various items of automobile expense 
incurred by J. W. Spence in attending to the suits in question, 
amounting to $314.37. ‘ 

None of these expenses are properly substantiated by the record 
as legitimate charges against the project. They will be disallowed. 

D.C. Williams, reimbursement, $3,208.07.—This amount was sus- 
pended by the examiner because of the lack of explanation. During 
the hearing, testimony was offered by licensee which shows the char- 
acter of these charges. The explanation given is sufficient to identify 
them as charges properly constituting a part of the cost of the project. 
The amount will be allowed as claimed. 

C. E. Leaphart, sale of timber to C. O. Amick, $3,500—C, ©. 
Amick, cancellation of timber contract, $2,000—C. E. Jones, settle- 
ment of damage claim, $24500—The aggregate of the above 
amounts represent settlement of a claim alleged to exist in behalf of 
C. E. Jones against licensee. The facts regarding these three items 
totaling $30,000 are as follows: 

On January 3, 1929, sale of timber was made by C. E. Leaphart 
to C. O. Amick for $3,500, which was approved on January 10, by 
the vice president of the Lexington Water Power Co. 

On January 18, 1929, C. O. Amick entered into a contract with 
W. S. Barstow & Co., Inc., for the right of handling the timber upon 
certain lands purchased by the Lexington Water Power Co. which 
contract he started to exercise. 

On January 3, 1929, Lexington Water Power Co. by letter author- 
ized the payment of $2,000 to C. O. Amick for his right, title, and 
interest in the contract so far as it covered the timber standing on 
the lands of J. A. Calk and the lands known as “Wessinger lands,” 
lying on the south side of Saluda River, including a valuable piece 
of timber on the lands of T. S. Nichols. 
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On May 20, 1929, a letter, copy of which is in evidence, was writ- 
ten by the vice president of licensee to C. E. Jones confirming verbal 
understanding that Jones had authority to remove timber from the 
Nichols lands. No consideration is mentioned in the letter. 

According to the testimony of Mr. Williams, who was at the time 
vice president of the Lexington Water Power Co., after a contractor 
had proceeded to cut the timber under the Amick agreement, Mr. 
C. E. Jones came into Williams’ office and claimed to have had an 
agreement regarding the purchase of the same timber. As a result 
of the conflict in these matters, licensee presents a charge of cost to 
the project of the three items above listed. 

There is nothing in this record outside of the letter above-men- 
tioned of May 20, 1929, which substantiates the terms of any writ- 
ten or oral contract between the Lexington Water Power Co. and 
Mr. C. E. Jones covering the timber on the Nichols land. There is 
nothing which shows that the licensee at the time either tried to 
establish the facts regarding the contract, or resist the claim for 
damages. This whole matter is fraught with much mystery and the 
record is entirely lacking as to any basis for allowing any part of 
the above charges as a proper project cost. The total amount of the 
three items will be denied. 

Adjustment no. 21, accounting adjustments in December 1930, 
$94695.53—The above amount was proposed as a net credit to 
licensee’s claimed cost and is made up of gross income less expenses 
from operation during the construction period. i 

Licensee’s cost statement contained only a small portion of the 
amount here involved but under exhibit A, of the record, certain 
adjustments were made in the cost statement which brought in issue 
the several amounts discussed below. It must be remembered in con- 
nection with this adjustment that licensee’s cost statement was pre- 
pared and filed upon the basis that commercial operations began 
December 16, 1930, and the examiner is here proposing adjustments 
upon the basis that operations began January 1, 1931, which is the 
date decided upon by the Commission. This difference of 15 days 
accounts for the difference in the credit. : 

This adjustment will be considered under four subdivisions of 
credit and two subdivisions of debit. 

21 (a) Duke Power Co., $87500—This amount represents the 
credit to operating accounts which licensee entered upon its books 
for the power sold to Duke Power Co. under its contract during the 
month of December. The contract called for delivery of 75,000,000 
kilowatt-hours at an annual charge of $450,000. The company spread 
this upon its books in the amount of $37,500 for December, being one- 
twelfth of the yearly contract charge. Actually, however, the li- 
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censee only delivered 2,106,000 kilowatt-hours producing a revenue 
of $12,336.00, which was the amount actually billed to the Duke 
Power Co. Any deficiency in the delivery during December would 
be made up in the succeeding months. Only the true income should 
be considered in connection with the construction of the project. 
Therefore, the cost of the project will be credited with $12,336.00 to 
be transferred from operating accounts. 

21 (b) Carolina Power & Light Co., sales, $46,767.47.—The power 
contract with the Carolina company called for an annual delivery of 
150,000,000 kilowatt-hours effective December 15, 1930, at which time 
deliveries began. 

During the month of December, licensee delivered 2,091,000 kilo- 
watt-hours which at the contract rate of 6 mills amounted to $12,- 
546.00. In addition to the kilowatt-hour price, the contract provided 
for a monthly demand charge, which for the half month amounted 
to $4,338.54. The total charge applicable to the period was, there- 
fore, $16,884.54. Licensee actually spread upon its books a semi- 
monthly charge against the Carolina company, based upon the yearly 
contract which accounts for the total charge of $46,767.47, which was 
credited to operating account. Only the actual income, however, 
should be credited to the construction accounts. 

The Solicitor raises the point as to whether or-not the demand 
charge of $4,338.54 should be credited to the project, inasmuch as it 
was still in the construction stage and not in a position to perform 
a demand contract. It is true, however, that the demand charge is 
as much a part of the contract price as the kilowatt-hour charge, 
and to get the true income, both the demand charge and the kilo- 
watt-hour charge must be included in the answer. Therefore, a total 
of $16,884.54 will be credited to the cost of construction. The re- 
mainder is properly includible in operating accounts. 

21 (c) Operators’ cottages, rentals, $255—This item represents a 
credit for rentals of operators’ cottages which licensee had credited 
to operating account during the entire month of December. 

The record shows that this amount had originally been credited 
to operation but subsequently one-half of it was credited to construc- 
tion. Therefore, the amount questioned under this adjustment should 
be $127.50. This amount of $127.50 represents revenue to the project 
and will be allowed as a credit to construction. 

21 (d) Parr Shoals steam plant, $13,612.32.—The above item was 
proposed for elimination by the examiner on the assumption that the 
amount had been included in licensee’s initial cost statement. The 
record shows that it was not so included. It represents certain 
standby charges payable to the Broad River Power Co. for the use 
of the Parr Shoals Steam Plant. 
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The examiner testified that a delivery was made under this con- 
tract on the last day of December to determine whether or not the 
line was in good working shape. He also stated that by its terms, 
the standby contract became effective when operation began, and 
that a charge to the project for standby services should not be made 
prior to January 1, 1931. 

The witness for licensee showed that the examiner’s proposed elimi- 
nation resulted in increasing the revenue of the company by $13,- 
612.32, and reducing the expenses of the company by the same amount 
resulting in a duplication of that amount. 

As stated above the record shows that the amount in question was 
not claimed by the licensee in its cost statement. It seems clear also 
that this item is an improper charge to construction as operating ex- 
penses and has not been claimed by the licensee, and should, therefore, 
be treated here as an improper credit. The amount will be disallowed 
as a credit against construction, no adjustments with respect thereto 
being necessary in licensee’s cost statement. 

21 (e) Debit, operating salaries, etc., $2,055.08—This item repre- 
sents a proposed debit to project costs on account of certain salaries 
and charges during the last half of December, which were charged 
to operating accounts. 

Inasmuch as the gross revenue for power produced during this 
period has been allowed as a credit to the cost of construction, these 
expenses should be allowed as a proper charge to construction. The 
amount of $2,055.08 will be allowed as a debit. 

21 (f) Debit, tawes $1,484.18.—This item represents an addition to 
licensee’s cost statement under exhibit A introduced by the examiner 
during the hearing. 

It is a duplication of an amount previously suspended under ad- 
justment 12. It will be disallowed as being an improper debit item. 

Adjustment No. 22, Maintenance and operating expenses, $73.- 
114.46.—The charges included in the above amount were made after 
January 1, 1931, and are classified by the examiner as maintenance 
and operating expenses. They will be discussed under four subdi- 
visions. 

22 (a) Spillway, etc., $31,920.74.—The charges under this subdivi- 
sion were made to the project between August 1931 and June 1932. 
The position taken by the examiner was that the plant went into 
commercial operation on January 1, 1931, that the spillway had been 
completed and the Barstow company had withdrawn from the project 
in July 1931, and that any costs after that should be charged to main- 
tenance and operation. 

It is clear from the testimony of licensee’s witnesses, that the ex- 
penditures questioned by the examiner, with the exception of $403.56 
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operating charge, $298.19 of which licensee waived, were incurred 
while the actual original spillway construction was in progress, that 
that construction was carried on in 1931 and 1932, and that the spill- 
way was not actually used until January 7, 1933. 

Under the record, there will be disallowed of the above amount, the 
sum of $403.56, and there will be allowed, $31,517.18. 

22 (b) Dam maintenance, $13,93651.—This amount represents 
charges on account of Barstow company from January 1931 to July 
31, 1931, and charges on account of licensee from August 1931 to 
December 1931. 

Of the above amount, $12,029.28 was incurred on account of core 
moisture and other tests which the Federal Power Commission re- 
quired of the licensee after construction. These were proposed for 
elimination by the examiner on the theory that they were operating 
expenses under the Commission’s system of accounts. Section 2, 
paragraph (7), page 95, of the system of accounts, reads in part, as 
follows: 

Maintenance includes such expenses necessary to maintain the tangible prop- 
erty in a state of operating efficiency as do not result in a substantial change of 
identity in any particular unit of property. 

* * * ‘It includes * * * the cost of tests or inspection to determine 
whether repairs, renewals, adjustments, etc., are necessary * * *. 

There seems to be no question that the above provisions establish 
the expenditures in question as operating expenses. The amount of 
$12,029.28 will be disallowed. 

The balance of the adjustment, $1,907.23 is for expenditures which 
were made after operations began. The testimony, however, shows 
that they were made in connection with and incidental to the con- 
tinuation and completion of construction. Therefore, the amount of 
$1,907.23 will be allowed. 

22 (ce) Reclearing reservoir, $19,20329.—This charge was incurred 
subsequent to January 1, 1931, and covers a period up to and includ- 
ing October 1931. 

The testimony shows that 90 percent of the above amount was ex- 
pended on account of a continuation of the original clearing opera- 
tion by removing from the lake floatage that resulted from the 
original clearing work, and that the remaining 10 percent represents 
reclearing costs made necessary before the filling of the lake, and in 
order to comply with the requirements of the license and the regu- 
lations of the State board of health. 

Under the record, this entire charge is shown to be a proper one 
against the project and will be allowed. 
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22 (d) Miscellaneous charges, $8,053.92—This expenditure was 
also made after operations began and will be discussed under the 
following subdivisions: 

Malaria control, $601.72—Licensee’s witness testified that this 
should properly be charged to the operating account and the amount 
was waived by counsel for licensee, therefore, the item will be 
disallowed. 

Temperature recorder and transformer repairs, $846.80.—The reec- 
ord indicates that this expense was incurred either on account of im- 
proper installation during construction or defective equipment. The 
evidence is not clear as to which. In either case it would not seem 
proper to allow a duplicate charge to capital cost. The item will be 
disallowed. 

Repairs, miscellaneous, $1658.72.—In the light of the record, the 
sundry items under this subdivision should be treated as indicated 
below. Line references are to part III of the preliminary account- 
ing report: 

Lines 3942, $485.45; 3943, $30; 3944, $144; 3946, $99.23 ; 3947, $400; 
3948, $100; 3949, $9.51; 3951, $5; 3952, $11.13; and 3953, $9.40, ag- 
gregating $1,293.72, constitute expenditures which are chargeable to 
operation rather than to construction and will, therefore, be disal- 
lowed as cost of the project. The balance of $365, line 3945, $63.12, 
and line 3950, $301.88, will be allowed. 

Service, miscellameous, §431.36—Of this amount, $306.93 contained 
in lines 3955 to 3966, inclusive, represents expenses incurred by J. S. 
Steppe with the view in mind of getting familiar with the operations 
of the property before he took charge of such operations. The 
amount of $306.93 is not a proper charge against construction and 
will be disallowed. The remainder of $124.43 is allowed as a proper 
cost of the project. 

The item of $73.07 in line 3967 was admitted by licensee’s witness 
to be an operating charge and, therefore, will be disallowed. 

The item of $51.36 is the sum of lines 3968 to 3970, inclusive, and 
represents the cost of the services of the general superintendent of 
operations and the motor superintendent in connection with the orig- 
inal efficiency tests. It is clear from the record that while these tests 
occurred after operations started, they could not have been made 
previous to that for lack of water and, therefore, the charge is a 
proper one to construction and will be allowed. 

Power house backfilling, etc., §4515.32.—The record clearly estab- 
lishes the fact that the amount of $4,515.82 expended for power house 
backfilling, surface drains, and cleaning up activities was in con- 
nection with the original construction. It will be allowed as claimed. 
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_SUMMARY 





Attached hereto as an appendix will be found a statement showing 
by item numbers and titles of the licensee’s cost statement, the cost 
as originally claimed, the adjustments made therein, the claim as 
adjusted and considered by the Commission in this opinion, the amount 
allowed as project cost, and the amount disallowed. Such statement 
shows, and the Commission so finds— 
Amount claimed by licensee as cost of project to June 30, 1932, 

based on Dec. 15, 1930, as the date project was placed in opera- 


CII cticitn dee athena manip wie tpegiertibiatpacinapinaeanm tae? icaiaeie $21, 661, 510. 44 
Additions, deductions, and miscellaneous adjustments, based on 

Dec. 31, 1930, as date project was placed in operation—net de- 

RI a ob recic ce ciccscdiadb awe Mibdeangennpaiedinien 13, 278. 01 

































Adjusted claim as dealt with in opinion.....-.-----.-___- 21, 648, 232. 43 
Allowed as actual legitimate original cost____--__- cisco, Syne 
Dieaibowed at oreject. (Git... cccwessenecuseseeen ssa See 


An order will be issued giving effect to the above findings, 
Crype L. Seavey. 
Craupe L. Draper. 
Bastm. MANty. 
Joun W. Scorr. 


Order determining actual legitimate original cost 
Lexington Water Power Company 


(Project No. 516) 






The Commission having before it among other matters of record: 
(1) Claimed cost statements filed by licensee, October 22, 1927, 
December 11, 1931, and October 20, 1932; 

(2) Preliminary accounting reports by the Commission’s staff, filed 
August 15, 1929, December 2, 1929, and October 16, 1933; 

(3) Protest to said preliminary accounting reports filed January 
13, 1930, and March 12, 1934; 

(4) Transcript of hearings and exhibits before the Commission, 
March 27, 28, 29, and April 24, 1930, and September 17 to 21, inclu- 
sive, September 24 to 28, inclusive, October 2 to 5, inclusive, and 
October 9 to 12, 1934, inclusive, January 29, 30, and 31, 1935, and 
October 7, 1936; 

(5) Briefs by counsel for the respective parties ; 

Now, therefore, upon full consideration of the evidence and matters 
of record before it, and for reasons set forth in the accompanying 
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opinion, entered and filed on the date hereof, setting forth its findings 
of fact and conclusions thereon, which said opinion is hereby referred 
to and made a part hereof, the Commission hereby finds and deter- 
mines: 

That of the sum of $21,648,232.43, representing licensee’s claim of 
the actual legitimate original cost of the project as of June 30, 1932, 
as adjusted and considered by the Commission, items aggregating 
$20,123,970.59 as shown in the following table under the column 
headed “Allowed” have been sustained and are allowed as actual legi- 
timate original cost of the project; that of the balance, the sum of 
$1,524,261.84 as shown in said table under the column headed “Dis- 
allowed” is disallowed as project cost, making the total amount herein 
approved and allowed as the actual legitimate cost of the project as of 
June 30, 1932, the sum of $20,123,970.59. 


Project No. 516, Lexington Water Power Company—Claimed cost of project as 
of June 30, 1932, as adjusted, and disposition thereof per accompanying 
opinion 

















| . j : 
Cost lt seal Adjusted claim as dis- 
state- ees nd | posed of by Commission 
ment Licensee’s claimed cost statement—description J sid * t , 
item — ered ry 
No. ~ommission | allowed Disallowed 
OR a ea ene ..-- |$4, 332, 783. 46 |$3, 842, 276. 41 $490, 507. 05 
1-B | W.S. Barstow, contractors a whos ddattwalied 8, 165, 369.46 | 8, 165, 369.46 |.......___- 
1-C | Payments made through W. §. Barstow & Co. _. | 4, 766, 533. 44 | 4, 618, 545. 31 147, 988, 13 
2 | Materials, supplies, and permanent — — ---| 111,665.12 | 96, 286. 06 15, 379. 06 
3 | ho steaeaieaneamaeee ti vod 1, 878. 20 ef ee 
4 | Labor. nienaitdee as i ae 45, 343. 80 43. 692. 62 1, 651. 18 
9-B | Electric power for construction. | 77.97 19. 34 58. 63 
10 | Charges by management, engineering, , and construction 
concerns under contract : 875, 166. 59 466, 213.65 | 408, 952. 94 
11 | Charges by affiliated management and construction con- 
cerns not covered by contracts. -- 45, 753. 24 36, 925. 65 | 8, 827. 59 
12 | Departmental charges by Licensee not involving appor- 
in idee | 239,930.94 178, 779. 06 61, 151. 88 
13 | Professional services and expenses- s—other than employ- | 
ees, ete. __- .--| 658,887.25 | 539,652.27 | 119, 234.98 
14 Other engineering, superintendence, and legal charges saci 7, 877. 36 7, 824. 70 52. 66 
Bie, RES ET, ee ee SS | 82, 900. 85 | S35, SOR 1.5.5... 
16 | Injuries and damages a se coeoe 8, 502. 43 §, 502, 43 [......- aD 
19 | Other particular and special items____- | (17, 267. 96) (17, 918. 22) 650. 26 
20 | Credit for power oer = to commence ing com- | 
mercial operations__-___- J aman “ (28, 285. 46) (28, 285. 46)| ETE 
Total—excluding interest. _ --- é sai ...|19, 297, 116. 69 |18, 042, 662. 33 |1, 254, 454. 36 
WD 5 SIGS ao ch coast geecndea nae | 2,351, 115.74 | 2,081,308. 26 | 260, 807. 48 
! 
NG Haacciaaiinhndess : ching adele eaten ‘ $21,648,232. 43 |$20,123,970. 59 |$1,524,261. 84 








That March 1, 1927, is found and determined by the Commission to 
represent, for the purpose of computing the taxes and interest prop- 
erly chargeable to the fixed capital of said project, the beginning of 
the period of time reasonably necessary, sufficient, and adequate for 
the purchase and acquisition of lands and the accomplishment of 
preliminary investigation, surveys, plans and designs, and other pre- 
liminary work required for the development and construction of said 
project. 
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That December 31, 1930, is found and determined by the Commis- 
sion to represent, for the purpose of computing the taxes and interest 
properly chargeable to the fixed capital of said project, the end of 
the construction period when the project was completed, inclusive of 
acquisition of lands, and became available for service ; 

Wherefore, pursuant to such findings and determination, the Com- 
mission hereby orders: 

(a) That the licensee establish and maintain control ledger sheets 
or accounts with reference to said project showing a total debit bal- 
ance in its fixed capital accounts beginning with an entry of $20,- 
123,970.59 as the actual legitimate original cost of said original 
project as of June 30, 1932; 

(6) That said licensee establish and maintain subsidiary ledger 
sheets or accounts and records showing and substantiating all records 
in such control accounts, and classifying the total fixed capital in 
appropriate detail and in accordance with the Commission’s rules and 
regulations; 

(c) That licensee comply with this order within ninety (90) days 
of its service. 

* * * * » * * 









IN THE MATTER OF 








































CAROLINA ALUMINUM COMPANY 


Declaration of Intention to Construct a Project on the Yadkin River in 
North Carolina 


DI-135 
(Decided November 16, 1937) 


Syllabus 


. Under section 23 (b) of the Federal Power Act which requires the filing 
of a declaration of intention by any person intending to construct 
project works, and prohibiting construction except under license 
where the Commission determines that the interests of interstate 
or foreign commerce will be effected, the act is not limited to project 
structures located at a point at which a stream is navigable. 

Some of the interests of interstate or foreign commerce to be con- 
sidered under section 23 (6) of the Federal Power Act are indicated 
by acts of Congress relating to navigable waters of the United States 
such as section 10 of the River and Harbor Act of 1899 (30 Stat. 1150) 
with respect to any alteration or modification of the course, location, 
condition, or capacity of the channel of any navigable water of the 
United States. 

3. Additional guidance as to the interests of interstate or foreign com- 
merce which are to be considered under section 23 (b) of the Federal 

Power Act is furnished by the information possessed by the Com- 
mission that irregular interference with channel depths naturally 
available at certain seasons of the year in excess of the bare minimum 
provided by the Army Engineer under Congressional authorization, 
would cause a loss of tonnage or uncertainty in operation of water- 
borne commerce which may effectively discourage navigation. 

4. The private interests of a declarant under section 23 (b) of the 
Federal Power Act must yield to the paramount right of the general 
public in the preservation of downstream navigable capacity where 
the construction will affect interest of interstate or foreign com- 
merce. 

. The right of a State to control streams within its boundaries and a 
State’s interest in the exercise of property and franchise rights 
vested under its laws, must yield to an act of Congress for the 
licensing of a project affecting the interests of interstate or foreign 
commerce, irrespective of whether that project is located within or 
outside the State in which the navigable part of the stream is located, 
but Congress has by section 9 (b) of the Federal Power Act required 
compliance with certain State laws by each applicant for a license. 
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6. A part of a stream on which there is an existing project authorized by 
Congress for a 3.5-foot navigation channel, and for the improvement 
of which as a navigable waterway a State made expenditures prior 
to 1784 and the United States expended $345,601.67 up to 1929, is 
a navigable waterway of the United States for the purpose of 
determining under section 23 (b) of the Federal Power Act whether 
interests of interstate or foreign commerce would be affected by a 
proposed upstream project. 

7. If the proposed construction will lower the water level of the stream 
below or will fluctuate the water level, then the project will be 
licensed and controlled, so that the harmful effect upon the navigable 
capacity of the river will be either eliminated or diminished. 

8. A proposed project that is capable of holding back, for period of 
time, the entire flow of an upper stream tributary to a navigable 
river is found to be one that may affect the interests of interstate 
or foreign commerce. 

9. The existence of interchange agreements between the declarant and 
public utilities serving industrial communities under which large 
blocks of power are to be delivered to the public utilities during 
their peak load hours and received from them in off hours so that 
they will be enabled to make most effective use of a declarant’s 
nearby hydroelectric power plant having large storage capacity and 
at the same time enabling the declarant to meet its own uniform load 
requirements will point conclusively to the intended irregular opera- 
tion of the proposed project. 

10. The existence of an upstream project owned by declarant and having 
large storage capacity increases the ability of a project, such as that 
proposed by the declarant, to fluctuate the flow past its dam. 

11. Without Federal license no rule of operation will or can be imposed 
to prevent operation of a proposed plant on the nonnavigable part 
of a stream in such ‘a way that the wave effect of its operation would 
affect navigable capacity of the down-stream navigable part of the 
river, if down-stream plants are so operated that they consecutively 
release the discharged water without erasing or destroying such 
wave effect. 


Le Boeuf, Winston, Machold & Lamb by Randall J. Le Boeuf, Jr.; 
and Smith, Buchanan, Scott & Ingersoll by Frank B. Ingersoll for 
declarant. 

A. A. F. Seawell, T. W. Bruton, and R. Bruce Ethridge for North 
Carolina Department of Conservation and Development. 

John M. Daniel for the State of South Carolina. 

W. L. Daniel for South Carolina Public Service Authority. 

Oswald Ryan, William J. Dempsey, and Willard W. Gatchell for 
the Commission. 

By THE CoMMISSION: 


Pursuant to the terms of section 23 (b) of the Federal Power Act, 
there was filed on June 7, 1937, by Carolina Aluminum Co., a corpo- 
ration organized and operating in the State of North Carolina, a 
declaration of its intention to construct a hydroelectric power de- 
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velopment on the Yadkin River near Tuckertown, N. C., 79 miles 
upstream from Cheraw, S. C.. 

Declarant proposes to construct a dam approximately 1,320 feet 
in length and 93 feet in height, and a reservoir with capacity to store 
23,000 acre-feet of water and when full with a surface area of 3,032 
acres. The power house is to have two units with a total of approxi- 
mately 50,000 kilovolt-ampere capacity, to operate under a head 
varying from 48 feet to 59 feet with normal operating head of 55 
feet. The turbines will have a hydraulic capacity to discharge about 
9,600 cubic feet of water per second under normal head. 

Five existing power dams develop the larger part of the fall in the 
Yadkin River between Salisbury and Cheraw. The total available 
storage capacity of these five reservoirs amounts to 509,400 acre-feet, 
to which the Tuckertown Reservoir would add 23,000 acre-feet. 


CHRONOLOGY OF PROCEEDING 


A preliminary investigation of the situation presented by this 
declaration of intention led the Commission to set the matter down 
for public hearing on July 23 before an examiner who required briefs 
to be submitted and at the request of declarant’s counsel fixed 
September 15, for the filing thereof. Prior to that date the State of 
North Carolina evinced an interest in the subject matter of the pro- 
ceeding and informed the Commission that its Department of Con- 
servation and Development had important information bearing upon 
the Tuckertown development. 

Upon its own motion the Commission reopened the hearing, and 
in order to expedite the proceeding set the hearing date as September 
13, at which time the representatives of the States of North Carolina 
and South Carolina and other parties, as set forth above, entered 
their appearances. Briefs were filed on September 15, by counsel 
for the declarant, by the attorney general and assistant attorney gen- 
eral for the North Carolina Department of Conservation and Devel- 
opment and by Commission’s counsel. The chief engineer of the 
North Carolina Department of Conservation and Development ap- 
peared as a witness on behalf of the State of North Carolina. No 
witnesses were presented by any parties from South Carolina, al- 
though the attorney general of South Carolina made a statement at 
the hearing. Communications were received from the Governors of 
both North and South Carolina. The declarant presented only one 
witness, Mr. James P. Growdon, assistant chief hydraulic engineer of 
the Aluminum Co. of America. 
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CONTENTIONS OF DECLARANT 


The declarant contends: (1) The Tuckertown project involved in 
the proceeding is not located in navigable waters of the United 
States; (2) if any portion of the Yadkin-Peedee River may be con- 
sidered as navigable water of the United States, it would be solely 
that downstream portion located wholly within the State of South 
Carolina below Jeffreys Creek or possibly below Cheraw; (3) the 
record shows the Tuckertown project will have no measurable or 
real effect on navigability at any point on the river; (4) the provi- 
sions of section 23 (6) are not applicable to headwater developments 
but only apply to projects where the stream is navigable in law, and, 
(5) the construction and operation of the Tuckertown project will 
have no effect on the interests of interstate or foreign commerce. 


POSITION OF NORTH CAROLINA 


The State of North Carolina contends in the brief filed on behalf 
of the department of conservation and development that the Federal 
Power Commission is without jurisdiction over this development for 
the following reasons: (a) The Yadkin River is not now and never 
has been navigable in the Tuckertown reach, and all efforts to make 
it so have been ineffectual and have been abandoned for over 50 years; 
(6) the Peedee River, or the portion of the river below the Uharie 
River, is not and never has been navigable in North Carolina; (c) 
while the Peedee River is nominally regarded as navigable from its 
mouth to Cheraw, 8. C. (79 miles below Tuckertown), as a matter of 
fact there is no navigation on the river because (1) of shoals, bars, 
and snags below that point, (2) there is no demand for such facilities 
of navigation, and (3) the development of other means of transpor- 
tation (rail and highway) has rendered such navigation obsolete 
and uneconomical; (d) the Tuckertown project would not change the 
navigable capacity of the river at Cheraw or anywhere else; (e) if 
the Commission should find the proposed Tuckertown project to be 
subject to a Federal license, such an assertion of jurisdiction would 
constitute an invasion of the right of the State to control streams 
within its boundaries; and (/), by reason of the purchase of land 
and riparian rights by the Carolina Aluminum Co. necessary for the 
construction of the Tuckertown project, “under the rights set forth 
in the franchises granted [it] by the State of North Carolina and 
in every respect in accordance with the laws of the Commonwealth,” 
the State has a large interest at stake in this matter and “the Federal 
Power Commission does not have jurisdiction over this site and that 
project.” 
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POSITION OF SOUTH CAROLINA 


On the other hand, the Attorney General of South Carolina gave 
official expression to the position of his State which is, substantially, 
that if the State of North Carolina or power developers on streams 
in the upper State are permitted to place a series of small dams and 
reservoirs on any stream flowing from North Carolina into South 
Carolina and each one of the small dams and reservoirs is found to 
be of inconsequential size and effect, and subject only to the juris- 
diction of North Carolina, as claimed by the State of North Caro- 
lina, then the State of South Carolina might find the flow of such 
stream completely regulated by such upstream power developers. 
The attorney general stated that substantial investments had been 
made in the pulpwood industry with a view to using the navigable 
capacity of the Peedee River in connection with manufacturing oper- 
ations. He contended that these and other industrial and commer- 
cial interests of South Carolina would, if the Power Commission 
did not take jurisdiction, be left to the mercy of private interests who 
would thus control the flow of the river and its navigable capacity 


in disregard of the interests of South Carolina citizens who use such 
stream. 


STATUTORY RESPONSIBILITY OF THE COMMISSION 


Section 23 (6) provides that any person intending to construct a 
dam across a nonnavigable stream over which Congress has juris- 
diction under the commerce clause shall before construction file a 
declaration of his intention, and if, after investigation, the Commis- 
sion shall find that the interests of interstate or foreign commerce 
would be affected by the proposed construction, such person shall 
not proceed without a license under the Power Act.’ 

Declarant takes the position that section 23 (b) applies only to 
locations where the stream is navigable. It takes this position 
in the face of the express provision in this section excluding from 
the operation of the section all streams or parts thereof “defined in 
this act as navigable waters.” Judge Way, in the first New River 
suit, 4 F. Supp. 6, 16, disposed of a similar contention by interpreting 
the language of this paragraph— 
to have reference to the construction of a dam or other project works in a stream 
not declared navigable by the act, but the obstructing of which would affect 
the navigable capacity of a navigable stream of which such nonnavigable 


stream is tributary, and thereby affect the “interests of interstate or foreign 
commerce.” 


1Prior to the amendment of Aug. 26, 1935, the filing of a declaration of intention 
under sec. 23 of the Federal Water Power Act was optional with a power developer on a 
nonnavigable tributary. 
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The Supreme Court referred to this provision as permitting the 
filing of a declaration of intention to construct a power development 
“in a stream not declared navigable” New Jersey v. Sargent, 269 
U. S. 328, 336. 

If the stream here involved, the Yadkin-Peedee River, is within 
the class mentioned in section 23 (6), the Commission has the statu- 
tory duty of determining whether the proposed construction of the 
Tuckertown project will affect the interests of interstate or foreign 
commerce. That the Commission has in the past carefully and im- 
partially investigated the matter of its own jurisdiction in cases 
like the present is indicated by the fact that out of 136 cases filed 
under section 23 since that provision became law in 1920, it found 
in 69 instances that the interests of interstate or foreign commerce 
would not be affected by the developments therein proposed.? 

In reaching its determination upon the question of what interests 
of interstate or foreign commerce may be affected by the proposed 
Tuckertown power project, the Commission must be guided in part 
by those statutory expressions of Congressional concern over acts 
which relate to navigable waters of the United States. The various 
rivers and harbors acts containing language of general application, 
with respect to interference with navigation or navigable capacity 
furnish some (but not all) of the criteria to be applied by the Com- 
mission to the facts disclosed in its investigation of the proposed 
Tuckertown project. Statements by the Supreme Court in water 
diversion and similar cases involving those statutes furnish an index 
of the judicial interpretation of the Federal interests which are the 
proper subject of administrative regulation and control. 

For example, section 10 of the act of March 3, 1899 (30 Stat. 1150, 
33 U. S. C., sec. 403) requires the affirmative consent of Congress 
to create any obstruction to the navigable waters of the United 
States and makes it unlawful in any manner to alter or modify 
the course, location, condition, or capacity of the channel of any 
navigable water of the United States, unless the work has been 
recommended by the Chief of Engineers and authorized by the 
Secretary of War prior to beginning the same. 

In addition the Commission knows from the many cases coming 
before it, involving the effect of power projects upon lower nav- 
igable waters, that river vessels are loaded for the expected depth 
of channel whether such channel depth be the bare minimum pro- 
vided by the Army engineers under Congressional authorization or 


2 Several of the declarations of intention filed since 1920 involved more than 1 dam, 
ealling for Commission determination as to each dam although treated as but one case 
for statistical purposes. Other jurisdictional determinations of a similar nature have 
been made by the Commission in considering applicaticns for license, so that the above 
figures do not show all of the instances in which the Commission found that a proposed 
power development would not be subject to Federal jurisdiction under the Federal Power 
Act. 
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a deeper channel reasonably to be expected from the greater rainfall 
prevailing a large part of each year. Under ordinary river navigation 
practice if a 5-foot channel depth would reasonably be anticipated 
in a river with a 3.5-foot minimum channel in the season of the year 
when ample rainfall provides sufficient flow, vessels are commonly 
loaded so as to utilize all of such expected additional depth. Any 
irregular interference with this increased depth would cause either 
a lightening of the load to use less draft or the navigator would 
run the risk of grounding his vessel when the flow decreased below 
that required to maintain the expected stage. Such loss of tonnage 
or uncertainty in operation may as effectively discourage navigation 
use of a stream as if the river were physically obstructed by a dam. 

If the Commission should find that the flow of the Yadkin River 
passing Tuckertown would be so subject to control by the Carolina 
Aluminum Co., through construction and operation of the proposed 
power development as to affect the interests of interstate commerce 
below, the private interests of the Aluminum Co. must yield to the 
paramount right of the general public in the preservation of the 
lower navigable capacity through the Federal license requirements 
which are provided by law. 

The contentions made by the State of North Carolina under points 
(e) and (f) appear to be sufficiently answered by the fact that the 
Federal Power Act prescribes the imposition of a license upon any 
upstream power developer whose proposed construction is found 
by the Commission to affect the interests of interstate or foreign 
commerce, and it is immaterial, so far as the statute is concerned, 
whether the upstream project is located within or outside of the 
State in which the stream is navigable. Since the requirement of a 
license under such circumstances is imposed by statute, the Com- 
mission is without power to waive the license requirement upon the 
request of a State. 

The plea of the State of South Carolina strikingly illustrates the 
situation which led to the enactment of section 23 of the Power Act, 
for in the absence of the administrative control, which may be ex- 
ercised by the Commission under appropriate circumstances, there 
would be no effective regulation upon which the State of South 
Carolina could rely for the protection of its interests. 

Long before the enactment of the Federal Water Power Act in 
1920 imposing this Commission’s jurisdiction over projects on non- 
navigable streams that affect the interests of interstate or foreign 
ecommerce, Congress had asserted its power over nonnavigable streams 
and the Supreme Court of the United States had upheld such juris- 
diction. Indeed, the decision of the Court in the case of United 
States v. Rio Grande Dam and Irrigation Company, 174 U. S. 690, 
affirming the power of Congress under the River and Harbor Act 
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of 1890 to prohibit projects on nonnavigable streams that were found 
to impair the navigable capacity of lower navigable streams was one 
of the reasons which influenced the Congress to enact section 23 of 
the Federal Water Power Act with its provision for administrative 
jurisdiction over nonnavigable tributaries.’ 

Both the River and Harbor Act of 1890 and the similar act of 
1899 carried the assertion of Congressional power over obstructions 
on nonnavigable waters. A similar exercise of Congressional power 
over nonnavigable streams occurred when Congress passed the Cali- 
fornia Debris Commission Act of March 1, 1893 (33 U. S. C., sees. 
661-685) which subjected to Federal regulation the activities of the 
hydraulic mining industry upon the headwaters of the Sacramento- 
San Joaquin River system which had been found by Congress to 
affect the navigability of the lower waters. This legislation was up- 
held by both the district court and the Circuit Court of Appeals of 
the United States, Ninth Circuit, in United States vy. North Bloom- 
field Gravel Mining Company, 81 Fed. 243, and 88 Fed. 664, re- 
spectively. These decisions have not been overruled. In the light of 
these former acts of Congress, section 23 of the Federal Water Power 
Act of 1920, against which the State of North Carolina complains, 
was merely the assertion of a new form of regulation over projects 
on nonnavigable streams—certainly it was not a new departure in 
principle in Congressional policy. 

It may be noted here that the State of North Carolina is not by 
the Power Act bereft of control over corporations enjoying franchises 
obtained from it, since section 9 (6) of the Federal Power Act re- 
quires every applicant for a hcense to submit satisfactory evidence of 
compliance with the laws of the State or States within which the 
proposed project is to be located, with respect to bed and banks and 
to the appropriation, diversion, and use of water for power purposes 
und with respect to the right to engage in the business of developing, 
transmitting, and distributing power, and in any other business nec- 
essary to effect the purposes of a license under that act. New Jersey 


v. Sargent, 269 U. S. 328. 


1 During debate in the Senate on May 27, 1920, replying to Senator King who objected 
that the Power Act should not be extended to the limit of Congressional authority, Senator 
Nelson, then in charge of the bill, said: 

“Mr. NELSON. The court’s decision only goes to this extent—and the facts in the 
case must be considered—that is to the tributaries that supply water to the main 
stream, which is in fact and in law navigable, Congress of necessity must have sufficient 
jurisdiction over those feeders to prevent their being dammed up and thereby prevent- 
ing the supply of water running into the main stream. That is the extent of the deci- 
sion and the Senator ought to see that that is inevitable, for if all the feeders of our 
great rivers, such as the Mississippi, the Missouri, and other navigable rivers, could 
be dammed up so that water would be kept away from them they would cease to be 
navigable. 

“Mr. KinG. I am not arguing that question. 

“Mr. NELSON. So the Government hag jurisdiction to the extent that the supply of 
water cannot be cut off from a navigable stream.” 

(Cong. Record, 66th Cong., 2nd session, p. 7730.) 
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NAVIGABILITY OF THE YADKIN-PEEDEE RIVER 


The Yadkin River rises in northwestern North Carolina and after 
being joined by the Ararat River from Virginia and other tributaries 
flows into South Carolina where it is known as the Peedee River. In 
determining whether the proposed Tuckertown power project may 
affect the interests of interstate or foreign commerce, it is necessary 
to ascertain where the head of present navigation is located on the 
Yadkin-Peedee River. 

The claim is made by the declarant and the State of North Carolina 
that the Peedee River is nonnavigable between Cheraw and Jeffreys 
Creek 78 miles below or possibly even farther downstream. The 
improvement of the Peedee River as a navigable waterway was early 
undertaken by the State of South Carolina, which in 1784 appro- 
priated money for the removal of obstructions up to the North 
Carolina line. The Federal Government has spent up to 1929 a total 
of $345,601.67 for dredging and snagging in the Peedee River up to 
Cheraw. While it is contended there has been little actual use of the 
river in recent years and that the Chief of Engineers in 1931 recom- 
mended that the existing project between Cheraw and Jeffreys Creek 
be abandoned, Congressional authority for a 3.5-foot channel up to 
Cheraw has not been changed and the War Department is now en- 
gaged in an investigation to determine whether the recommendation 
of 1931 should stand. 

Even if the present use of the Peedee River for navigation pur- 
poses is slight, the Supreme Court has long since pronounced. the 
common sense rule that commercial disuse does not change the legal 


character of a navigable river nor prevent future exertion of Fed- 
eral control, Arizona vy. California, 283 U.S. 423, 454; and Fconomy 
Light & Power Co. v. United States, 256 U. S. 113. For the pur- 
pose of ascertaining what interests of interstate or foreign commerce 
may be affected below the proposed Tuckertown project, the Com- 
mission accepts the Congressional authorization of a 3.5-foot naviga- 
tion channel on the Peedee River from Smiths Mills to Cheraw and 
the other evidences of navigability of that section as definitely 
establishing the character of the Peedee River as a navigable water- 
way of the United States up to Cheraw. 


EFFECT OF STORAGE RESERVOIRS 


The Commission has considered at length the testimony and the 
opinions of engineering experts who testified. A number of reports 
of the Chief of Engineers and other public records were made a part 
of the record in this proceeding. The briefs filed discussed to some 
extent the conclusions which it was desired to have the Commission 
draw from the evidence, and the Commission has considered the 
arguments therein advanced, 
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Both the declarant and the State of North Carolina contend that 
the large storage capacity of three of the four reservoirs below 
Tuckertown would make it impossible to operate the proposed 
Tuckertown project so as to affect the stream flow below the lowest 
plant at Blewett. All of the engineering witnesses were of the 
opinion that the storage of water in these reservoirs during times of 
high flow and the release of the stored water during periods of low 
flow would add to the navigable capacity downstream, and the 
Tuckertown Reservoir capacity could be added to the existing storage 
capacity to contribute its share to this beneficial effect if the flow of 
the water is properly controlled. For example, during the year 1933 
the natural low flow of the Yadkin-Peedee River was increased by 
356,852 acre-feet, to which the declarant proposes to add 23,000 acre- 
feet of additional available storage. However, without Federal 
regulation there can be no assurance that the natural low flow will be 
uniformly increased by the operation of any of the reservoirs on the 
Yadkin River, including the proposed Tuckertown development. 
The Power Act provides for reasonable and adequate supervision. 


IMPORTANCE OF EXISTING PLANTS 


The declarant urges that the declaration of intention deals solely 
with the Tuckertown project and that it is immaterial to the present 


proceedings what the effect of the existing projects may be upon the 
stream flow below. This contention overlooks the fact that no better 
means could be secured for determining the effect of an uncon- 
structed power development on a stream than to observe the actual 
measurable effects which existing plants have had on the same stream 
during the past years of operation. In order to ascertain what may 
be expected from the Tuckertown project, the Commission has ex- 
amined the results which have come from operation of the existing 
plants. 

The lowest plant on the river is at Blewett with a reservoir ca- 
pacity of 22,500 acre-feet, or 500 acre-feet less than the proposed 
Tuckertown development. The hydraulic capacity of the water 
wheels at Blewett is around 7,200 cubic feet per second under normal 
head and at Tuckertown it will be around 9,600 cubic feet per second, 
or one-third greater. Blewett is about 24 miles above Cheraw and 
Tuckertown about 79 miles above Cheraw. The drainage areas at 
Tuckertown, Rockingham (4 miles below the Blewett plant) and 
Cheraw are 4,075, 6,910, and 7,880 square miles, respectively. The 
declarant introduced as exhibit C, a tabulation of the regulated mean 
monthly and annual flow past the High Rock Dam immediately 
above Tuckertown, showing a mean annual flow for the entire period 
of 4,646 cubic feet per second. The average annual flow at Rocking- 
ham for the 7 years of record is approximately 7,950 cubic feet per 
second. No stream flow figures were introduced to show the dis- 
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charge of the Peedee River at Cheraw, but figures obtained by the 
United States Geological Survey from the gage maintained at Rock- 
ingham, 20 miles upstream, represent substantially the flow at 
Cheraw. 

There were introduced in evidence two portions of a chart taken 
from the automatic recorder gage maintained by the United States 
Geological Survey at Cheraw, exhibits 11 and 12. This chart records 
vertical movements of the water level at the head of the navigation 
channel at Cheraw and the gage is entirely automatic and continuous 
in operation. The engineering witnesses who examined it testified 
that it indicated fluctuations in the stage around 4 feet every day 
throughout most of the period covered with more prolonged drops 
every week end. 

The chief engineer of the North Carolina Department of Conserva- 
tion and Development stated that the Blewett plant alone caused the 
fluctuations shown on the Cheraw recorder gage charts. If the 
Blewett plant could cause such violent fluctuations in the water ele- 
vations at Cheraw, it is apparent that the proposed Tuckertown 
development with its similar characteristics and greater hydraulic 
capacity could cause almost equally serious fluctuations in the navi- 
gable channel below Cheraw. 


PROBABLE METHOD OF OPERATION OF TUCKERTOWN PLANT 


Two of the plants below Tuckertown have large storage reservoirs, 
the Blewett Reservoir is the same size as the proposed Tuckertown 
Reservoir, and the Falls Reservoir is very small, only 3,900 acre-feet. 
The reservoir at Narrows has a capacity of 155,000 acre-feet and the 
one at Tillery or Norwood, capacity of 96,000 acre-feet. The 
Tillery and Blewett plants are owned by the Carolina Power & Light 
Co, while the declarant owns the remaining three plants. The 
largest development on the river is at High Rock, 7 miles above 
Tuckertown, with a reservoir capacity of 232,000 acre-feet. 

The Aluminum Co. maintains a manufacturing plant at Badin, 
about 6 miles from Tuckertown, which is primarily devoted to the 
production of metallic aluminum through an electrochemical process 
which requires direct current supplied continuously 24 hours every 
day throughout the year. Interruptions to this manufacturing proc- 
ess even for an hour or so entail losses which makes it desirable to 
maintain production continuously. Mr. Growdon testified that the 
Tuckertown plant would be tied in with the other Aluminum Co. 
generating plants through the existing transmission system, and that 
the energy from Tuckertown would be largely used for the industrial 
plant at Badin, with some distribution to their employees at Badin 
as a matter of convenience. 

Mr. Growdon said the Falls and Narrows plants of the Aluminum 


Co. would supply the main uniform load for the Badin plant and the 
1693—40—— 4 
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High Rock and Tuckertown plants would be operated together to 
supply the variable load. It seems reasonable to assume that the 
Aluminum Co., an industrial concern, would not make the large 
investment called for to construct the Tuckertown project unless the 
generating capacity to be installed would assist in the manufactur- 
ing processes carried on at Badin. It does not necessarily follow 
from this, however, that the Tuckertown plant will be operated as a 
run-of-river plant or on a high load factor. 

The hydraulic capacity of the generating machinery proposed for 
installation at Tuckertown is over double the annitial mean stream 
flow shown on exhibit C prepared by declarant, and over three or 
four times the low flow prevailing over half of each year. Such in- 
stallation is made only where it is desired to operate on an irreguiar 
or peak-load basis and the large expenditure at Tuckertown is justi- 
fied chiefly for peak-load operation. It is the further testimony of 
Mr. Growdon that when the flow into the Tuckertown Reservoir is 
3,600 cubic feet per second or less it would be possible, starting with 
an empty reservoir, to hold back all water entering the Tuckertown 
pool for a period of over 3 days. Of course, when the flow into 
Tuckertown is less than 3,600 cubic feet per second the period of 
shut-down can be extended. 

These facts show clearly that it may not be expected that the 
Tuckertown Reservoir will be emptied over a 6 month period at a 
uniform rate so as to increase the flow in the river below by from 
40 to 60 cubic feet per second as referred to by Mr. Growdon, but 
rather that the discharge will be exceedingly irregular. In addition 
to the circumstances already mentioned, however, there is one other 
factor which points conclusively to irregular operation of the pro- 
posed plant. 


METHOD OF OPERATION OF EXISTING PLAN'TS 


The Aluminum Co. has interchange agreements with the Carolina 
Power & Light Co. and with the Duke Power Co., both public utili- 
ties serving industrial communities. The hydraulic reports showing 
operation of the three hydro plants owned by the declarant record 
sales of large blocks of power to both of the above-named public- 
utility companies, Under the arrangements now in effect the Alumi- 
num Co, delivers to these companies during peak hours and receives 
energy in return during off-peak hours. Such an arrangement per- 
mits the most effective use of power plants with storage capacity and 
enables the Aluminum Co. to furnish their Badin industrial plant 
with a uniform supply of electric energy and at the same time to 
operate their hydro plants on a peak-load basis. 

The periods of operation are higher for the Narrows and Falls 
power plants than at High Rock, exhibit M showing that during 
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June 1935 the Narrows plant operated with a load factor between 
60 to 70 percent most of the time and the Falls power plant, with 
its small reservoir capacity, operated at an even higher load factor. 
All of the evidence regarding the manner of operation of the existing 
plants shows that there is no uniformity from month to month or 
even from week to week, and with the present uncertainty in dis- 
charging the water past the existing dams there can be no assurance 
given by the declarant that there will be uniformity in the operation 
of the Tuckertown plant. 

The declarant could not state what re-regulating effect the two 
plants of the Carolina Power & Light Co. will have, because there 
is no agreement between the two companies as to how the several 
plants will be operated, and even if such an agreement did exist, 
certainly it would be subject to modification at any time and therefore 
of no value in the present proceeding. 

There is one further principle of storage reservoir operation com- 
ion to reservoirs of the type now constructed on the Yadkin River 
which should be mentioned. It is true that the Blewett plant as the 
lowest plant on the river can completely control the flow past its 
dam during such periods as the flow into the reservoir does not ex- 
ceed in volume the hydraulic capacity of the generating machinery 
during periods of operation plus the available storage during the 
time of regulation. With a storage capacity of 22,500 acre-feet, the 
Blewett Reservoir can be used for only a limited time after high 
water to increase the low water flow until its storage is exhausted, 
and when the flow into the Blewett Reservoir exceeds in volume the 
amount which can be accommodated in the reservoir plus the amount 
required for operation of the wheels, the Blewett plant is unable to 
fluctuate the flow past its dam. During most of the year, however, 
the Blewett plant operates on an irregular or peak-load basis. The 
upper reservoirs, in holding back large flows for release during low 
water periods, prolong the period during which the Blewett plant 
may cause its greatest fluctuations. By increasing the low water flow 
the upper reservoirs would add to the navigable capacity of the 
Peedee River from Cheraw, but through use of the Blewett storage 
reservoir this increased flow is so manipulated and so fluctuates the 
stage of the Peedee River from Cheraw downstream as to render 
navigation impossible. 

This simply means that a series of storage reservoirs are valuable 
for power purposes when considered as individual plants and more 
valuable when situated, as on the Yadkin River, in a group where the 
extremely large storage capacity of some plants may be used for the 
benefit of smaller plants. That the declarant recognizes such value 

is shown by the testimony of its hydraulic engineer that the Tucker- 
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town and High Rock plants will be operated in parallel. The three 
large storage reservoirs now on the Yadkin build up the low flow for 
Blewett and the large storage reservoir at High Rock will similarly 
build up the low flow for the Tuckertown plant and increase its ability 
to fluctuate the flow past its dam. 

The evidence shows that no fixed rule of operation is applied to 
the existing plants nor, in the absence of a Federal license, can one be 
imposed on the Tuckertown project. Assuming that the four down- 
stream plants would consecutively release the water discharged from 
the Tuckertown plant so as not to erase or destroy the wave effects 
of its operation on stream flow, this plant would affect navigable 
capacity of the Peedee River by causing waves of considerable 
magnitude. 


APPLICATION 





OF SUPREME COURT DECISIONS 


It may fairly be concluded from the decisions of the Supreme 
Court that the flow of the Yadkin River, under the facts disclosed, 
is impressed with a public servitude or interest for the purpose 
of protecting, preserving, and even enlarging the navigable capacity 
of the Peedee River, of which navigable capacity the flow from the 
Yadkin River is an essential part. The Commission is not bound 
to view the river in its present condition with the existing obstruc- 
tions but is under a duty to consider what the effect would be if the 
river was in its natural condition. Probably no river which has been 
the subject of litigation, has been as completely and effectively ob- 
structed against actual use by river craft as the Desplaines River in 
Illinois, across which the Economy Light & Power Co. sought to 
build a power dam at Joliet. A century had passed since the last 
commercial use of that stream as an artery of commerce and its actual 
use had been a matter of such long past history that no one living 
could testify as to how it had been navigated. Delving into his- 
torical records, however, the Supreme Court had no difficulty in rec- 
ognizing that an extensive use by bateaux, canoes, and light craft in 
the early settlement of that region had established beyond cavil the 
navigability of the river in its natural state. 

The Court in unmistakable language preserved the Federal interest 
in the navigable waterway : 


The act in terms applies to “any navigable river, or other navigable water 
of the United States”; and, without doing violence to its manifest purpose, we 
cannot limit its prohibition to such navigable waters as were, at the time of 
its passage, or now are, actually open for use. The Desplaines River, after 
being of practical service as a highway of commerce for a century and a half, 
fell into disuse, partly through changes in the course of trade or methods 
of navigation, or changes in its own condition partly as a result of artificial 
obstructions. In consequence, it has been out of use for a hundred years; but 
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a hundred years is a brief space in the life of a nation; improvements in the 
methods of water transportation, or increased cost in other methods of trans- 
portation, may restore the usefulness of this stream; since it is a natural 
interstate highway, it is within the power of Congress to improve it at the 
public expense; and it is not difficult to believe that many other streams are in 
like condition, and require only the+exertion of Federal control to make them 
again important avenues of commerce among the states. If they are to be 
abandoned, it is for Congress, not the Courts, so to declare. Economy Light & 
Power Company v. United States, 256 U. S. 113, 123-124. 

The principle expressed in the Fconomy case is equally applicable 
to the instant case. It is within the power of Congress to protect and 
preserve the flow of navigable waters whether the acts which affect 
that flow are performed within or outside the limits of the navigable 
portion (United States v. Rio Grande Dam and Irrigation Company, 
174 U. S. 690) and in determining such effect the Commission is not 
confined in its vision to tributaries in their artificial or obstructed 
condition, but must also envisage them in their natural and unob- 
structed condition, since, as the court well said in the Zconomy case, 
a hundred years is but a brief space in the life of a nation and condi- 
tions affecting the navigability of a river may change from one 


generation to the next without destroying the jurisdiction of 
Congress. 


THE INTERESTS OF INTERSTATE COMMERCE ON THE PEEDEE RIVER 


The Peedee River appears to have been an important highway of 
commerce in the past, but due to changed economic conditions and 
the movement of trade and commerce in other directions, the con- 
struction of highways and railroads and other factors affecting the 
development of this region, the commercial use of the Peedee River 
has been restricted in recent years. However, actual use of the 
river may not be a matter of the far distant future, for there is some 
indication in the record of a revival of interest in the commercial 
use of this stream. The Board of County Commissioners of George- 
town County, S. C., addressed a communication to the district engi- 
neer calling attention to the industrial and commercial possibilities 
in that region and urging the cleaning out and deepening of the 
Peedee River in the area between Georgetown and Cheraw. 

In section 23 (6) of the Federal Power Act Congress has ex- 
pressed its intent to protect those interests of interstate commerce 
on navigable waters which may be affected by power developments 
on nonnavigable tributaries. 

From the evidence in the record the Commission concludes that 
the proposed Tuckertown project would cause serious fluctuations in 
the stage of the Peedee River from Cheraw downstream, that such 
fluctuations in stage will alter and modify the conditions and capacity 
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of the navigable channel of the Peedee River and affect the interests 
of interstate or foreign commerce. 

An appropriate finding of the Commission will be entered in 
accordance with this opinion. 

Dated at Washington, D. C., this 16th day of November, 1937. 


Crype L. SEAveyY. 
Criaupe L. Draper. 
Bast MANLy. 
Joun W. Scorr. 


FINDING OF COMMISSION 


Upon the declaration filed June 7, 1937, by Carolina Aluminum 
Co., pursuant to the provisions of section 23 (b) of the Federal Power 
Act, of its intention to construct a hydroelectric power project on 
the Yadkin River near Tuckertown, N. C.; and after investigation 
of such proposed construction and hearings upon said declaration 
and for the reasons set forth in the Commission’s opinion, issued this 
date and made a part hereof, the Commission finds ; 

That the interests of interstate or foreign commerce would be 


affected by such proposed construction of the said project. 


* * * * + * 





IN THE MATTER OF 


GEORGE B. EVANS, TRUSTEE FOR ST. LOUIS GAS & COKE 
CORPORATION, AND GRANITE CITY GENERATING 
COMPANY 


Application of George B. Evans, Trustee, for Approval of Sale of Facil- 
ities of St. Louis Gas. & Coke. Corporation to Granite City Generating 
Compay, and in the Matter of the Application of Granite City Gen- 
erating Company for Approval of Lease to the Laclede Power & Light 


Company of the Same Facilities by the Granite City Generating 
Company 


IT-5472 and 5476 
(Decided December 13, 1937) 


Syllabus 


1. By virtue of the provisions of section 318 of the Federal Power Act, 
the Federal Power Commission is excluded from jurisdiction over 
those phases of a reorganization plan which involve (a) the issuance 
of securities by a proposed purchaser of facilities for the sale at 
wholesale and transmission of electric energy in interstate commerce, 
and (0b) the acquisition of securities and assumption of liabilities by 
a proposed lessee of such facilities, where the Securities and Exchange 
Commission has issued an order permitting the declaration of said 
proposed purchaser to become effective for the issuance of its securi- 
ties, and has approved the acquisition of securities and assumption 
of liabilities by said proposed lessee. 

2. Under the provisions of section 203 of the Federal Power Act, this Com- 
mission has jurisdiction over those phases of a reorganization plan 
which involve a proposed sale and lease of facilities for the sale at 
wholesale and the transmission of electric energy in interstate com- 
merce. Section 318 of the Federal Power Act is not applicable with 
respect to such phases of the plan, since the proposed purchaser and 
proposed lessee are not subject to any requirement of the Public 
Utility Holding Company Act of 1935, or of any rule, regulation, or 
order thereunder. 

3. In determining whether a proposed sale and lease of facilities subject 
to the jurisdiction of this Commission will be consistent with the 
public interest, the Commission must examine primarily the effect 
of the proposed transactions upon the adequacy of electric service, 
the interest of consumers who are directly or indirectly affected, and 
the interests of public bond holders of the bonds of the proposed 
vendor of such facilities. 

4. The Commission, having jurisdiction over an existing contract for 
the sale by the proposed vendor to the proposed lessee of electric 
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energy at wholesale in interstate commerce, it is in the interest of 
all parties that continued control over the arrangements between the 
proposed purehaser of such facilities and the proposed lessee be 
retained, and that any changes in the proposed lease should become 
effective only after approval by this Commission. 

Joseph S. Davis for George B. Evans, Trustee. 

Clement F. Springer for Granite City Generating Company. 

William J. Dempsey and Willard W. Gatchell for the Commission. 


By THE CoMMISSION : 

The applications now before the Commission in the above-entitled 
cause relate to a proposed sale of certain electric generating and 
transmission facilities by the St. Louis Gas & Coke Corporation to 
the Granite City Generating Co. and the subsequent lease of these 
facilities to the Laclede Power & Light Co. of St. Louis, Mo. The 
applications are filed with the approval of the District Court of the 
United States for the Southern District of Illinois in pursuance of a 
reorganization plan which has been approved by that court in pro- 
ceedings under section 77B of the Bankruptcy Act. 

The facts in the case, insofar as they concern this Commission, are 
in substance as follows: 

The St. Louis Gas & Coke Corporation (hereinafter referred to as 
the St. Louis Corporation) is a subsidiary of the Utilities Power & 
Light Corporation (hereinafter referred to as U. P. & L.), a holding 
company which is now in bankruptcy proceedings in the District 
Court of the United States for the Northern District of Illinois. 
The St. Louis Corporation was organized to own gas, coke, and pig 
iron properties, as well as a generating plant of 15,000 kilowatts 
capacity. It would appear from the record, that in order to aid in 
supporting a bond issue which at the commencement of the reorgani- 
zation proceedings amounted to $9,036,900 outstanding, of which 
$7,770,400 is now in the hands of the public, the St. Louis Corpora- 
tion entered into a 25-year contract with the Laclede Company in 1927, 
under which the Laclede Company agreed to purchase from the St. 
Louis Corporation a minimum of 48,000,000 kilowatt-hours per annum 
at 8 mills per unit. 

As a result of this wholesale sale of electric energy and the owner- 
ship of these facilities, the St. Louis Corporation is engaged in the 
sale of electric energy at wholesale in interstate commerce and owns 
facilities for the transmission of electric energy in interstate com- 
merce, by reason of which it is subject to the jurisdiction of this 
Commission. 

The St. Louis Corporation proposes to sell its electric facilities to 
the Granite City Generating Co. (hereinafter called the Generating 
Co.) which is to be created for the purpose of holding title to the 
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property. The Generating Co., in turn, proposes to lease the electric 
facilities to the Laclede Company for a minimum term of 26 years at 
an annual rental of $125,000 payable in equal monthly installments in 
advance. By reason of its ownership of these facilities the Gener- 
ating Co. will become a public utility subject to the jurisdiction of 
this Commission. 

In 1933 bankruptey proceedings were brought against the St. 
Louis Corporation in the District Court mentioned and George B. 
Evans was in due course appointed trustee in bankruptcy. On June 
23, 1936, after numerous alternative plans had been submitted and 
considered, a reorganization plan, dated November 18, 1935, was 
approved by the court after approval by two-thirds of the security 
holders and creditors. Without reviewing the details affecting the 
disposition of the gas, coke, and iron properties of the St. Louis Cor- 
poration, this plan provided in substance that the bankrupt St. 
Louis Corporation would transfer to a new company to be formed, 
the Generating Co., its generating plant and appurtenant electric 
facilities, including a transmission line connecting at the State line 
with the properties of the Laclede Company. As a consideration for 
this transfer of property, the Generating Co. is to issue $1,554,080 of 5 
percent first mortgage and collateral trust certificates, which are to 
be exchanged for the bonds of the St. Louis Corporation, now held 
by some 6,000 public bondholders, together with new bonds to be 
issued by a third company on the gas, coke, and iron properties. 
The face value of the securities other than stock, to be issued against 
the St. Louis Corporation property, will be equivalent to about 25 
percent of the face value of all outstanding bonds of the St. Louis 
Corporation, all of which are to be surrendered. 

In addition, 310,816 shares of stock of the Generating Co. and 
129,506 shares of stock of the Granite City Coke & Iron Co. (here- 
inafter referred to as the Iron Co.) will be issued to and held by 
three voting trustees appointed by the court, who in turn will issue 
voting trust certificates as follows: The public bondholders will 
receive voting trust certificates for 25 percent of the capital stock of 
the Generating Co. and voting trust certificates for 60 percent of the 
capital stock of the Iron Co. U. P. & L. will receive voting trust 
certificates for 75 percent of the capital stock of the Generating Co. 
(which it has agreed to assign forthwith to the Laclede Co.) and 
voting trust certificates for approximately 40 percent of the capital 
stock of the Iron Co. The holders of the preferred and common stock 
of the St. Louis Corporation do not participate as such in the re- 
organization plan. 

The unsecured claims against the St. Louis Corporation prior to 
the reorganization amounted to $1,227,267, approximately 98 percent 
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of which were held by U. P. & L., which also owns St. Louis Cor- 
poration bonds with a face value of $1,266,500 and receiver cer- 
tificates which amount, with principal and accrued interest, as of 
May 31, 1937, to $359,470. U. P. & L. paid off priority claims 
against the St. Louis Corporation amounting to $91,440. Under the 
reorganization plan all these securities and claims are to be sur- 
rendered by U. P. & L., and in addition it is to furnish $50,000 for 
reorganization expenses if necessary. The trustee in bankruptcy of 
the St. Louis Corporation is further authorized under the plan to 
call upon U. P. & L. for a loan to be repaid out of the rentals of 
the property. 

Mr. Evans as receiver and trustee of the St. Louis Corporation 
asserted certain claims amounting to more than $4,000,000 against 
U. P. & L. and the St. Louis Corporation for the recovery of the 
value of certain inventories of pig iron and coke and certain ac- 
counts receivable, and Mr. Evans in the same capacity but being 
joined by the bondholders committee has at various times asserted 
claims against U. P. & L. and the St. Louis Corporation for alleged 
misrepresentations in connection with the floating of an issue of 
bonds of the St. Louis Corporation and for alleged misappropria- 
tion of the proceeds of said bond issue. These assertions were made 
in connection with the reorganization proceedings with the full 
knowledge of the district court. These claims will be considered 
settled under the reorganization plan, 

U. P. & L. is now undergoing reorganization under section 77B 
of the Bankruptcy Act in the District Court of the United States 
for the Northern District of Illinois, This court has approved the 
St. Louis Corporation reorganization plan so far as it affects 
U. P.& L. 

Mr. Evans, as receiver and trustee of the St. Louis Corporation, 
asserts that the Laclede Company has not complied with the terms of 
its agreement with the St. Louis Corporation, by reason of its failure 
to take the minimum amount of energy called for under that agree- 
ment, and that there is due to the St. Louis Corporation by reason 
of such failure not less than $570,500, notwithstanding certain reso- 
lutions passed by the boards of directors of the St. Louis Corpora- 
tion and of the Laclede Company prior to the reorganization pro- 
ceedings purporting to cancel the claim. The bondholders’ committee 
fixes the amount due from the Laclede Company under the contract at 
$1,021,968, but the Laclede Company denies any liability principally 
upon the ground that. the St. Louis Corporation has been unable to 
supply the amount of electric energy called for by the agreement. 
Under the reorganization plan this claim will be canceled. 

The Laclede Company at the present time has no funded debt, but if 
it should obligate itself by any funded debt it would be required under 
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the terms of the proposed lease to take over the Generating Co. 
property by purchase of all the outstanding trust certificates of the 
Generating Co. 


EFFECT OF PROCEEDINGS BEFORE SECURITIES AND EXCHANGE COMMISSION 


The reorganization plan contemplates several steps to be taken 
by the companies concerned and approval has been given by the Se- 
curities and Exchange Commission to six of the necessary transac- 
tions in its findings and orders adopted June 30, 1937. Approval 
has been given by that Commission for the Generating Co. to ac- 
quire the electric utility assets and certain contracts of the St. Louis 
Corporation and for the Laclede Company to acquire a leasehold in- 
terest in those assets and to acquire voting trust certificates for 75 per- 
cent of the capital stock of the Generating Co. That commission has 
issued an order permitting the declaration of the Generating Co. to 
become effective for the issuance of its securities under the plan of 
reorganization and orders permitting the trustees who are to be ap- 
pointed for the Generating Co. to acquire the stock of the Generating 
Co. and to issue trust certificates therefor. 

In view of such approval and orders by the Securities and Ex- 
change Commission, it is necessary to determine the effect of section 


318 of the Federal Power Act upon the jurisdiction of the Federal 
Power Commission with respect to the two parts of the reorganiza- 
tion plan now before it, namely, the sale and lease of the utility 
property. 

Section 318 of the Federal Power Act reads as follows: 


If, with respect to the issue, sale, or guaranty of a security, or assumption 
of obligation or liability in respect of a security, the method of keeping ac- 
counts, the filing of reports, or the acquisition or disposition of any security, 
capital assets, facilities, or any other subject matter, any person is subject 
both to a requirement of the Public Utility Holding Company Act of 1935 or of a 
rule, regulation, or order thereunder and to a requirement of this act or of a 
rule, regulation, or order thereunder, the requirement of the Public Utility 
Holding Company Act of 1935 shall apply to such person, and such person shall 
not be subject to the requirement of this act, or of any rule, regulation, or order 
thereynder, with respect to the same subject matter, unless the Securities and 
Exchange Commission has exempted such person from such requirement of 
the Public Utility Holding Company Act of 1935, in which case the requirements 
of this act shall apply to such person. 


As a result of the operation of section 318 of the act the Commis- 
sion is excluded from jurisdiction over certain phases of the reor- 
ganization, such as the issuance of securities by the Generating Co. 
and the assumption of liabilities by the Laclede Co., which form the 
essential part of the plan of reorganization and which might other- 
wise be subject to the Commission’s order. It is necessary, there- 
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fore, only to consider the two narrow phases of the sale and lease of 
the electric facilities in the light of the provisions of section 203. 

Under section 203 of the Federal Power Act the Commission must 
examine in this case primarily the effect of the proposed transactions 
upon the adequacy of -electric ‘service, the interests of consumers 
who are directly or indirectly affected and the interests of the public 
bondholders who apparently purchased the bonds of the St. Louis 
Corporation in good faith. After the proposed sale is consummated 
the properties will be owned by a going concern instead of by a 
bankrupt company which has inadequate resources for their opera- 
tion. They are to be leased to a company engaged in the public 
utility business which will be obligated to maintain the facilities in 
usable condition and to utilize them in connection with its Missouri 
facilities. The proposed sale and lease should be of benefit so far as 
the adequacy of service to the public is concerned. 

As to the direct interest of the consumers supplied by Laclede 
Co., it may be noted that under the existing contract the Laclede 
Co. is obligated to take from the St. Louis Corporation a minimum 
of 48,000,000 kilowatt-hours per annum at 8 mills per kilowatt-hour, 
a rather substantial payment under the circumstances, although the 
Laclede Co. can demand only 7,500 kilowatts as firm capacity. As a 
result of the lease the Laclede Co. will secure additional capacity 
amounting to some 6,000 kilowatts for which it has early need. By 
the lease of the Generating Co.’s facilities the Laclede Company will 
be better able to operate said facilities so as to fit into the requirements 
of its own system at a cost substantially below the cost under the 
existing contract and to that extent will be better able to serve the 
public. 

As the electric energy from the Generating Co.’s plant will be 
transmitted in interstate commerce, it will be possible for the Federal 
Power Commission under the provisions of section 206 of the Federal 
Power Act, to determine at any time the actual cost of such energy, 
either upon its own initiative or at the request of the Missouri 
Commission. 

The one industrial consumer served by the St. Louis Corporation, 
Swift & Co., can be supplied until the expiration of the present con- 
tract in 1940 when new arrangements may be made, and the payments 
still due from Swift & Co. to the St. Louis Corporation for electric 
facilities constructed under the contract may be made to the Generat- 
ing Co. as provided in the reorganization plan. 

The Commission is of the opinion that any changes in the terms 
of the lease by the Generating Co. to the Laclede Company should be- 
come effective only after approval by this Commission and the order to 
be adopted pursuant to this opinion shall contain such a requirement. 
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Under the present arrangement this Commission has jurisdiction over 
the contract between the St. Louis Corporation and the Laclede Com- 
pany, and, in the interests of all parties, continued control over the 
arrangements between the Generating Co. and the Laclede Company 
is necessary. 

It is not to be understood that, in passing upon the proposed sale 
and lease of the St. Louis Corporation’s electric facilities, this Com- 
mission is expressing any opinion upon the claims asserted against 
any of the parties discussed herein. The situation which is pre- 
sented for solution under the reorganization plan is a situation 
created largely by the practices of holding companies and those in 
control of holding companies. The record before the Commission, 
while not a complete record of all of the holdihg company manipu- 
lations affecting the past conduct of the St. Louis Corporation, pre- 
sents a none too savory array of facts. It probably cannot now 
be determined (and it is not necessary for this Commission to make 
such a determination) what influences have been at work to place 
the financial affairs of the St. Louis Corporation in such a precarious 
state that over two-thirds of the creditors and security holders of the 
St. Louis Corporation are willing to accept a reorganization plan 
which offers such a small return upon this original investment. 

It is now proposed under the plan of reorganization approved by 
the Federal district court to issue bonds in the form of first mort- 
gage and collateral trust certificates secured by the physical property 
to be sold to the Generating Co. and secured. by a lien upon the income 
of the Generating Co. These trust certificates are to be issued for 
substantially the full claimed value of the physical property securing 
the issue. The public bondholders of the St. Louis Corporation, over 
6,000 in number, will receive the new securities except for 75 percent 
of the common stock which is to go through U. P. & L. to the Laclede 
Co., and the value of the common stock will not be realizable until 
after the public bondholders have been satisfied. If the Commission 
could deal with this proposed sale and lease as transactions between 
parties financially able to negotiate on the open market, different con- 
siderations might be justified, but since this is an attempt after 
months of negotiations to afford to the public investors a means of 
securing a return on their investment, and as the holding company, 
now in receivership, is relegated to a minor position, the Commission 
is inclined to regard the rights of these public bondholders as of 
primary importance after the consumers have been protected. 

It would be desirable, however, for the protection of those inves- 
tors who may, after the original issue, acquire any of the first mort- 
gage and collateral trust certificates to be issued by the trustees for 
the Generating Co., for a statement to appear on the face of each 
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trust certificate so issued that the face value of the trust certificates 
originally issued by the trustees is substantially equal to the claimed 
value of the underlying physical property. 

It should be reiterated that the Commission is dealing here with a 
bad situation created by the indefensible practices of the holding 
companies in control of the financial destiny of the St. Louis Cor- 
poration and its predecessors before such practices were brought 
under Federal regulatory control, except such control as could be ex- 
ercised in receivership or bankruptcy proceedings after the holding 
companies had completed their destructive operations. The large 
issue of bonds secured by the St. Louis Corporation properties, both 
electric facilities, was secured by property which does not have a 
value upon the most optimistic estimate of one-third of the face value 
of the bonds outstanding. Under such circumstances the public 
bondholders, the two Federal courts, the Securities and Exchange 
Commission, and the Federal Power Commission are jointly engaged 
in an effort to salvage something of value out of the wreckage so 
created. Any alternative to the adoption of the reorganization plan 
after all the negotiations and intensive study to which that plan has 
been subjected would apparently mean additional injury to the 
public bondholders, unnecessary expense to the consuming public, 
and perhaps additional profit to the holding company or its sub- 
sidiaries. 

Under all these considerations as set forth in this opinion, regard- 
ing the proposed sale and lease as elements of a reorganization plan 
upon only part of which this Commission is permitted to pass judg- 
ment, the Commission finds the proposed sale and lease of said facili- 
ties to be consistent with the public interest. 

An appropriate order will be entered. 

Crypve L. Seavey. 
Criaupe L. Draper. 
Bast. MAnty. 


DissENTING OPINION 


Scorr, ComMIsSIONER, dissenting. 

The record in this case does not, in my opinion, establish that the 
transactions for which the trustee in bankruptcy for the St. Louis 
Gas & Coke Corporation and the attorneys representing the unborn 
Granite City Generating Co. seek the approval of this Commission 
under section 203 (a) of the Federal Power Act, will be consistent 
with the public interest. 

The record shows that the unfortunate position of the public bond- 
holders of the bankrupt operating company has been due in large 
measure to holding company manipulation in the past. I am not 
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convinced that the heavy hand which has played havoc in the past 
with the public, both consuming and investing, is entirely removed 
from the scene. The reorganization plan involves the creation of a 
new operating company, the properties of which are to be mortgaged 
upon its organization in an amount equal, under the most liberal 
estimate, to 100 percent of the value of such property. Thus, the 
Granite City Generating Co. will be brought into existence with a 
bonded indebtedness far in excess of what this Commission has on 
many occasions considered to be a safe margin. Notwithstanding the 
limited jurisdiction of this Commission, in dealing with the instant 
applications, in my opinion, it should not either directly or indirectly 
sanction the creation of an operating company with such a congenital 
defect. 

The applicants point to the proposed lease from the Granite City 
Generating Co. to the Laclede Power & Light Co. as the element 
which saves the reorganization plan from being otherwise financially 
unsound. The Laclede Power & Light Co., the proposed lessee, how- 
ever, is not before this Commission. We are, therefore, in effect, re- 
quested to approve a lease of facilities in order to bolster the se- 
curity of bondholders who, without such additional security, would 
be participating in a reorganization plan admittedly unsound from a 
financial standpoint. When utility properties are mortgaged to the 
extent of 100 percent or more of the value of such properties, the 
danger which lurks in such situation is one which obviously imperils 
not only the bondholders but,the consuming public as well, for with 
no margin of safety between underlying value and outstanding debt, 
the possibilities of a foreclosure and disruption of service are always 
imminent. 

I am not satisfied that the provision in the Commission’s order 
regarding the incurring of additional fixed charges or other obliga- 
tions and the assumption of any obligations or liabilities by the 
Laclede Power & Light Co. will accomplish the object apparently 
sought to be attained. At best, in my opinion, this provision simply 
clarifies the Commission’s order and opinion by expressly negativing 
any possible construction of the Commission’s present action as in 
itself permitting the Laclede Power & Light Co. to undertake any of 
the acts therein specified without the approval of this Commission. 
It does not, however, prohibit the Laclede Power & Light Co. from 
undertaking any of -the acts specified and it is by no means clear 
that this Commission now has the power or will have the power, 
when the occasion for its exercise may arise, to require the Laclede 
Power & Light Co. to obtain the approval of this Commission before 
undertaking any of those acts. Upon an examination of the record 
and a consideration of the circumstances incident to the whole plan, 
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an integral part of which this Commission is called upon to approve, 
I am unable to concur in the majority opinion in this case. 


Order authorizing sale and lease of facilities 


George B. Evans, Trustee for St. Louis Gas & Coke Corporation, and 
Granite City Generating Company 


(IT-5472, 5476) 


Upon application filed July 14, 1937, by George B. Evans, Trustee 
in Bankruptcy for the St. Louis Gas and Coke Corporation, for au- 
thorization pursuant to section 203 of the Federal Power Act for the 
sale of the electric facilities of that Corporation to the Granite City 
Generating Company, a new company to be organized under the laws 
of the State of Illinois (I1T-5472); and upon application filed July 
28, 1937, by Granite City Generating Company for authorization 
pursuant to the same section for the lease to the Laclede Power and 
Light Company of the same electric facilities which it is to acquire 
from the St. Louis Gas and Coke Corporation (IT-5476); all in 
accordance with the terms of the reorganization plan referred to in 
said applications ; 

And it appearing that a hearing on said applications was held upon 
due notice ; 

After full consideration of said applications and the record of the 
hearing held thereon, and for the reasons given in its opinion issued 
this day and hereby made a part hereof, and under the limited juris- 
diction which may be exercised by this Commission under the restric- 
tions of section 318 of the Federal Power Act; 

The Commission finds: 

That the proposed sale and lease will be consistent with the public 
interest ; 

And the Commission orders: 

(1) That said sale and lease, in accordance with the terms and 
conditions of said applications, be and they hereby are authorized, 
provided said sale is consummated and said lease is entered into 
within one year from the date hereof; provided further that this 
authorization shall be without prejudice to the authority of the Com- 
mission with respect to rates, valuations, services, or any matters 
whatsoever which may come before the Commission in future pro- 
ceedings; and provided further, that any modification, alteration, 
revision, or amendment of said lease shall become effective only after 
approval by this Commission. 

(2) Nothing in this order or the opinion herein referred to shall in 
any respect be construed to authorize the said Laclede Power and 
Light Company to incur any additional fixed charges or assume any 
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other obligation or liability as guarantor, indorser, surety, or other- 
wise which would make the provisions of Paragraph 6.10 of Article 
VI of said lease effective, unless it shall first procure the approval of 
this Commission. 

(3) Within 30 days following the date of this order and every 30 
days thereafter until the proposed sale and lease have been fully con- 
summated, the applicants shall file with this Commission a verified 
report stating the progress and status of the proposed sale and lease 
and compliance with the terms of this order. 


1693—40——35 





























IN THE MATTER OF 


THE GULF STATES UTILITIES COMPANY 





Rule to Show Cause Why It Should Not (a) Remove Discrimination and 
Rates Charged for Electric Energy; and (b) Provide for a Uniform 
Basis for Determining Credits Allowable for Stand-by Service 


IT-5509 
(Decided March 28, 1938) 
Syllabus 





Proper practice and the avoidance of undue discrimination requires, except in 
unusual cases, that once a new rate has been adopted by a company, such rate 
should be made available and applied uniformly to all customers of the same 

class at the same time 





OPINION 





AND FINDINGS OF THE COMMISSION 


By THE CoMMISSION : 


The Commission, under date of February 15, 1938, issued an order 
inthe above matter calling upon the Gulf States Utilities Co. to 
show cause, on or before March 16, 1938, why it should not: 

(a) Remove discriminations in rates charged for electric energy 
delivered to the Gulf Public Service Co. for service at DeQuincy, 
La., the towns of Abbeville and Erath, La., the village of Broussard, 
and the Louisiana Power & Light Co., by making its rate schedule 
designated as schedule 423 applicable; and 

(6) Provide a uniform basis for determining credits allowable for 
stand-by service. 

The pertinent facts set forth in the show-cause order of the Com- 
mission and conceded by the response of Gulf States Utilities Co. 
are as follows: 





The 13 agreements for the sale of energy contain five distinct and separate 
rates for service, six of the agreements contain the same rate for service; 
certain customers would be more advantageously served if billed under some 
one of the other rates filed other than the one actually applied, as shown in 
the table attached hereto as appendix A; if changes in rates were made in 
accordance with the analyses shown in appendix A, each customer would be 
billed under that rate resulting in the lowest bill and three of the five rates 
now used would be eliminated ; 

The company attaches riders to certain of its agreements whereby the 
customer obtains a credit for the maintenance in operating condition of such 
522 
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generating equipment as said customer has installed; three different allowances 
of credit are found in the agreements filed, as shown in appendix A, some 
customers obtaining less credit per kilowatt of stand-by capacity than others. 

Appendix A, to which reference is made, was attached to the show- 
cause order and was as follows: 


Summary of analysis of wholesale power contracts of the Gulf States Utilities Co. 








Lowest charges . 
Name of customer ees would result if iw 
| billed under 
Gulf Public Service Co.: 
1. (DeQuiney, La., connection)-..........----.-.- E-600-1_.....-.... MN SSS sass None. 
2. (Crowley and New Iberia, La., connections)... | E-600-6........-.- Same schedule....| No. 2. 
3. (Breaux Bridge, La., connection) -.............| 423--.._.......--.-|-..-.- do............| None. 


Louisiana Power & Light Co-_-__.- 
Louisiana Ice & Electric Co., Inc 
Village of Broussard. --..........- 
Town of Erath.-_......... E 
Terr Ge NE ciertcitc rtint .0nedetcnesthinntanates 
Town of St. Martinsville 








TOW SE Vein bed elicitin cacdecndusnaeibytuededk alla nee aren er in h 
Youngsville Sugar Co., Ine__.__._-..--.-.-.--.------- Metis. Laide Sa batch Mb Shoe Do. 
Louisiana Public Utilities Co., Ime_.............------ i tentinnwiwaninie |----- do ----.-| None, 
Community Publie Service Co. --................-...- Gi ce lsnns cstdesee Fonaed do paadiaas Do. 


1 Supplementary notes—charges would be lower if load factor is approximately 25 percent or over. 


STAND-BY CREDIT 






(1) First 75 kilowatts at $1 per kilowatt; excess at $0.75 per kilowatt. 
(2) First 75 kilowatts at $1 per kilowatt; next 1,925 kilowatts at $0.75 per kilowatt; excess at $0.50 per 

kilowatt. 

(3) $0.75 per kilowatt. 





The Gulf States Utilities Co. in its response under date of March 2, 
1938, to the show cause order advised the Commission that: 





It has been our intention since the institution of schedule 423 on July 1, 
1937, to offer this rate to the parties applicable as their contracts expired. 
However, if it is the desire of your Commission that this schedule become 
effective immediately, we shall be glad to cooperate and immediately offer new 
contracts to the customers. 


Regarding the proposition that uniform provisions be made for 
the determination of stand-by credits the company said: 


With reference to (b) above, riders giving credits for standby service will 
be uniform to all parties covered in your order upon application of schedule 
423. 

A review of the Gulf States Utilities Co. rate contracts now on file 
with the Commission for the particular customers affected by the 
order to show cause reveals the following termination dates: 


Contract expira- 
tion date 


Gulf Public Service Co. (DeQuincy connection ) 
creases RO i Te isn scestnce ctl wince Oct. 3, 1940 
Town of Erath 


524 FEDERAL POWER COMMISSION 


It is obvious that to deny the above customers the benefit of the 
lower rate until their respective rate contracts expire will unduly 
prolong the present discriminations. Proper practice and the avoid- 
ance of undue discrimination requires, except in unusual cases, that 
once a new rate is adopted by a company it be made available and 
applied uniformly to all customers of the same class at the same time. 

The company in its reply to the show-cause order states: 

However, if it is the desire of your Commission that this schedule become 
effective immediately, we shall be glad to cooperate and immediately offer 
new contracts te the customers. 

It is our opinion that new contracts should not be required to make 
effective the application of schedule 423, but that it should be pro- 
vided for in supplemental agreements. A review of the rate contracts 
filed by the Gulf States Utilities Co. discloses that in the case of the 
towns of St. Martinsville and Vinton, schedule 423 was made effective 
by supplemental agreement as soon as it was adopted without requir- 
ing new contracts because the original agreements with these two 
towns, entered into in 1935, contained a provision to the effect that 
the rates charged should be the lowest rate available to that class of 
consumer. Such a provision should not be necessary to insure fair 
and nondiscriminatory treatment. Moreover, in the cases of the 
Youngsville Sugar Co., Inc., the Louisiana Public Utilities Co., Inc., 
and the Community Public Service Co., schedule 423 was made avail- 
able under a standard form of contract having a term of 1 year. 
Therefore, where a new contract is necessary, because of the expira- 
tion of an existing contract and schedule 423 is applicable, the term 
of the new contract should be 1 year. 

If the company applies the credit rider 423-A to only those cus- 
tomers affected by the application of schedule 423, only partial uni- 
formity in credit for stand-by service will be achieved because a dif- 
ferent rate of credit will still be effective for the Gulf Public Serv- 
ice Co. (New Iberia, La., connection) and a still different rate of 
credit will be allowed to the Louisiana Ice & Electric Co., Inc. This 
situation is clearly shown by appendix A above. 

To achieve uniformity in credit allowances for stand-by service, 
without effecting any decrease in the credits now given, and with a 
minimum of adjustments, the schedule of credits now applied to the 
Gulf Public Service Co. (New Iberia, La., connection) should be 
made available to all customers within the purview of the show- 
cause order. This will alter the credit allowance to the towns of 
St. Martinsville and Vinton and the Youngsville Sugar Co., Inc., 
but there would be no change in the credit allowance to the other 
consumers affected. 

The Commission having considered the foregoing facts disclosed 
by rate agreements duly filed by Gulf States Utilities Co. and the 
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company’s response under date of March 2, 1938, to the order to 
show cause, finds: 1 
That charges assessed under effective rate agreements for electric 
energy supplied to Gulf Public Service Co, at DeQuincy, La., the 
towns of Abbeville and Erath, La., the Village of Broussard, La., and 
the Louisiana Power & Light Co. are unduly diseriminatory to the 
extent that such charges are based upon rates and charges in ex- 
cess of rates and charges specified in schedule 423; and 
That credit allowances provided for stand-by service under ef- 
fective rate agreements, to the extent that such monthly credits for 
the maintenance of generating equipment for stand-by service made 
available by Louisiana Power & Light Co., Louisiana Ice & Electric 
Co., Inc., Youngsville Sugar Co., Inc., and the towns of Abbeville, 
St. Martinsville, and Vinton, are unduly discriminatory to the extent 
that such credits differ from or are less than the credits specified in 
schedule provided in rate agreement with Gulf Public Service Co. 
at its Crowley and New Iberia, La., connections, as follows: 
First 75 kilowatts, at $1.00 per kilowatt. 
Next 1,925 kilowatts, at $0.75 per kilowatt. 
Over 2,000 kilowatts, at $0.50 per kilowatt. 
Upon consideration of the record of the proceedings in this mat- 
ter, the Commission is of the opinion that if the Gulf States Utili- 


ties Co. shall within 30 days remove the undue discriminations herein 
found to exist, the rule to show cause shall be deemed to have been 
satisfied. An appropriate order of the Commission will be issued. 


Cryve L. Seavey. 
Ciauve L. Draper. 
Bastn MANLY. 
Joun W. Scort. 


Order of commission 
The Gulf States Utilities Commission 
(IT-5509) 


It appearing to the Commission that: 

(1) On February 15, 1938, the Commission ordered the Gulf States 
Utilities Company to show cause on or before March 16, 1938, why: 

(A) Its rate schedule designated as 423 should not be applied to 
Gulf Public Service Company for service at De Quincy, La., to the 
Town of Abbeville, La., to the Louisiana Power and Light Company, 
to the Village of Broussard, La., and to the Town of Erath, La.; 

(B) The present various credits for stand-by service should not be 
made uniform or eliminated and reflected in the rate charged and 
applied to all customers uniformly ; 
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(2) By letter dated March 2, 1938, said Gulf States Utilities Com- 
pany responded to said order of February 15, 1938, stating as to 
(A) that: 

“It has been our intention since the institution of Schedule 423 on 
July 1, 1937, to offer this rate to the parties applicable as their con. 
tracts expired. However, if it is the desire of your Commission that 
this schedule become effective immediately, we shall be glad to cooper- 
ate and immediately offer new contracts to the customers.” 

And stating as to (B) that: 

“With reference to (B) above, riders giving credits for stand-by 
service will be uniform to all parties covered in your order upon 
application of Schedule 423.” 

Upon due consideration of the order to show cause, the return filed 
thereto, and other matters of record, and for the reasons set forth in 
the Commission’s opinion, issued this date and made a part hereof, 
the Commission orders that: 

I. If within 30 days from the receipt of this order the Gulf States 
Utilities Company removes the undue discriminations found by the 
Commission to exist, and duly files with the Commission rate schedule 
supplements to existing agreements in conformity with the lettered 
subsections of this part which follow, then this proceeding shall ter- 
minate and the order to show cause shall be deemed to have been 
satisfied and without further force or effect. 

(a) Schedule 423 shall be made applicable to electric energy deliv- 
ered to Gulf Public Service Company at De Quincy, Louisiana, the 
Towns of Abbeville and Erath, Louisiana, the Village of Broussard, 
Louisiana, and Louisiana Power and Light Company. 

(b) Schedule of credit allowances for the maintenance of generat- 
ing equipment for stand-by service now applicable to Gulf Public 
Service Company at its Crowley and New Iberia, Louisiana, connec- 
tions shall be made applicable to Louisiana Power and Light Com- 
pany, Louisiana Ice & Electric Company, Inc., Youngsville Sugar 
Company, Inc., and the Towns of Abbeville, St. Martinsville, and 
Vinton, Louisiana, 

(c) The rate schedule supplements provided in (a) and (b) above 
shall become effective as of the date on which they are duly filed with 
the Federal Power Commission. 

II. If within 30 days from the receipt of this order the Gulf States 
Utilities Company shall have failed, in whole or in part, to remove 
the undue discrimination found by the Commission to exist with 
respect to the designated rate schedule agreements as specified in I 
above, then the order to show cause, issued under date of February 
15, 1938, shall not be deemed to have been satisfied. 









































IN THE MATTER OF 
PACIFIC GAS AND ELECTRIC COMPANY 
Rehearing of Matters Relating to Amendment of License 
EP-184 
(Decided July 28, 1938) 
Syllabus 





1. Although section 6 of the Federal Power Act does not impose ex- 
press limitation on the Commission in the matter of authorizing 
amendments to licenses other than requiring mutual agreement 
between the licensee and the Commission, the section does not 
confer unlimited power on the Commission. Amendments relat- 
ing to matters covered by statute must conform to statute. 

2. Where licensee offered no evidence to show a change in circum- 
stances or conditions of such a nature that part of the project 
became subject to independent development under a _ separate 
license, the Commission, on rehearing of a previous refusal to 
allow amendment of the license, denied an application for 
entire elimination from the license of provisions as to completion 
of the project, but left the determination of the date of completion 
necessary to supply adequately reasonable market demands to 
future action by the Commission. Decisions of the Commission 
on amendment applications for projects Nos. 78 and 175 
distinguished. 

3. Though complete abandonment cannot be permitted, economic con- 
ditions do justify indefinite postponement by the Commission of 
the date of completion subject to its power to set the completion 
date whenever such action is warranted by the market demand 
for power. 


W. B. Bosley for Licensee. 

W. G. Stone for the Chamber of Commerce, Sacramento, 
California. 

W. George Spilman for the Lake Tahoe and Placerville Road 
Association. 

E.. P. Osgood for the Truckee Carson Irrigation District. 

A, R. Hannold for the Bureau of Reclamation, Department of the 
Interior. 

Edwin F. Smith for the Forest Service, Department of Agriculture. 
E. W. Kramer for the Commission, 
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By THe ComMISSION : 
FINDINGS OF FACT 


The Pacific Gas and Electric Company, transferee of the license 
for project No. 184, filed an application for rehearing on that part of 
the Commission’s order dated March 23, 1937, in which the Com- 
mission refused so to amend the license as to eliminate entirely cer- 
tain provisions requiring the completion of the project but authorized 
an amendment postponing the completion indefinitely and as a con- 
dition requiring the company to obtain the Commission’s approval 
for any construction or acquisition of new sources of electric energy 
prior to the completion of the project. Upon due notice and hearing 
and upon consideration of the application and the record of all pro- 
ceedings had with reference to the project, the Commission makes 
the following findings of facts: 

1. The license for project No. 184 was originally issued to the El 
Dorado Power Company. The license authorized a project of 107,- 
500-horsepower ultimate capacity; it required that the construction 
of the initial part of the project be begun on or before September 1, 
1922; specified the dates for the completion of the various remain- 
ing parts of the project; and provided that the El Dorado conduit 
should be completed to a capacity of 350 cubic feet per second by the 
end of 1925 and that the construction of the Alder Creek reservoir 
be completed by the end of 1927. 

2. On February 27, 1926, the license was amended to provide for 
the construction of those parts of the project which were not included 
in the initial installation, including the enlargement of the El Dorado 
conduit to 350 cubic feet per second and the construction of the Alder 
Creek reservoir, “as the Commission may direct so as to supply ade- 
quately the reasonable market demands to an ultimate capacity. of 
not less than 112,000 horsepower, provided that all of said project 
works shall be completed on or before December 31, 1935.” 

3. On October 19, 1928, the Commission’s written approval was 
given to the transfer of the license, as amended, from the original 
licensee, El Dorado Power Company, to Western States Gas and 
Electric Company, effective June 28, 1928, and thence to Pacific Gas 
and Electric Company, effective June 29, 1928. 

4. On February 9, 1933, and June 15, 1933, the Pacific Gas and 
Electric Company, the present licensee, filed applications for further 
amendments of the license, including amendments to limit the ulti- 
mate capacity of the project to the then present capacity, and, among 
other things, asked for the elimination of the provisions for the 


construction of the Alder Creek reservoir and the enlargement of the 
El Dorado conduit. 


5. On June 30, 1936, the Commission granted said applications in 
part and denied them in part. It authorized an amendment requir- 
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ing thé construction of the Alder Creek reservoir and the enlargement 
of the El Dorado conduit to a capacity of 175 cubic feet per second, 
but extending the time for such construction and enlargement to 
December 31, 1940, and eliminating all other provisions for the 
enlargement of the project beyond its then present capacity. An 
instrument was tendered to the Pacific Gas and Electric Company 
incorporating such changes in the license but the company refused 
to execute the instrument and renewed the applications previously 
made. 

6. Upon reconsideration of the order of June 30, 1936, the Com- 
mission on March 23, 1937, modified the amendment of the license 
which it had authorized, indefinitely postponing the construction of 
the Alder Creek reservoir and the enlargement of the El Dorado 
conduit to a capacity of 175 cubic feet per second to such time “as 
the Commission shall hereafter direct by its order, upon its own 
motion after reasonable notice to licensee, so as to supply adequately 
the reasonable market demands.” This modification was made sub- 
ject to the condition that the licensee bind itself not to enter into any 
contracts for the purchase or other acquisition of additional electric 
energy orcapacity without having first either completed the construc- 
tion of the Alder Creek reservoir and the enlargement of the El 
Dorado conduit or secured the approval of the Commission for such 
purchase or acquisition of additional energy or generating capacity. 

7. The Pacific Gas and Electric Company then filed its application 
for reconsideration of the order of March 23, 1937. A hearing was 
held at which evidence was introduced establishing that: 

(a) Under existing fuel costs the licensee can, by the construction 
of additional generating capacity in its existing or in new steam 
generating plants, supplement its hydroelectric generating capacity, 
sufficiently to meet more immediate increases in its system’s energy 
requirements, more economically than by the aforesaid completion 
of project No. 184. 

(6) Other hydroelectric projects can be developed by the licensee, 
to provide additional sources of electric energy to meet further in- 
creases of its system’s energy requirements, more economically than 
by the aforesaid completion of project No. 184. 

(c) The completion of the construction of project No. 184 by the 
construction of the Alder Creek reservoir and enlargement of the 
El Dorado conduit to a capacity of 175 cubic feet per second is not 
necessary at the present time to supply adequately the reasonable 
market demands. 

(d) The determination of the date as of which the completion of 
the project will be necessary to supply adequately the reasonable 
market demands depends upon consideration of probable fuel and 
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construction costs which will prevail as of the date when the addi- 
tions] generating capacity thereby made available could be utilized. 

(e) The evidence adduced does not show that the construction of 
the Alder Creek reservoir and the enlargement of the El Dorado con- 
duit to a capacity of 175 cubic feet per second are in conflict with the 
conditions laid down in section 10 (a) of the Federal Power Act, or 
that they will not be necessary to supply adequately the reasonable 
market demands at some future date during the term of the license. 

(f) The additional generating capacity resulting from the comple- 
tion of the project will be but a relatively unimportant part of the 
entire generating capacity of the licensee’s system. The require- 
ment that the licensee apply for and obtain the approval of the 
Commission for any construction, purchase, or other acquisition of 
electric energy or generating capacity, will impose an unnecessary 
burden and may result in hardship and loss to the licensee, where 
such contracts would be defeated by the delay incident to the normal 
consideration of such application. 

(7) The record shows that the licensee has abandoned proceedings 
which had been initiated by it under State law for obtaining water 
rights necessary to enable it to construct and operate the Alder Creek 
reservoir and the enlargement of the El] Dorado conduit. 

8. Other than as found herein, and as heretofore found by the 
Commission in the prior proceedings, none of the facts upon which 
the issuance and amendments of the provisions of said license were 
based is affected hereby. 

Opinion 


Section 6 of the Federal Power Act provides that licenses “may be 
altered or surrendered only upon mutual agreement between the 
licensee and the Commission.” Although this section does not ‘ittypose 
any express limitations upon the Commission in the matter of author- 
izing amendments to a license, except that such amendments shall be 
by mutual agreement, the statute does not give unlimited power to 
the Commission. A distinction must be made between those 
provisions in the licenses which are left entirely to the discretion of 
the Commission and those provisions or conditions which are incor- 
porated in the statute itself. As to the former, the Commission may 
exercise a like measure of discretion in amending the license pro- 
vision; as to the latter, the amendment must remain consistent with 
the statute. 

Among the conditions prescribed in the statute is section 10 (a), 
which provides “that the project adopted, including the maps, plans, 
and specifications, shall be such as in the judgment of the Commission 
will be best adapted to a comprehensive plan for improving or 
developing a waterway or waterways for the use or benefit of inter- 
state or foreign commerce, for the improvement and utilization of 
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water power development, and for other beneficial public uses, includ- 
ing recreational purposes.” In issuing the license, the Commission 
determined that project No. 184 conformed to this provision. The 
company has not shown that conditions have so changed that the 
project no longer conforms to these requirements of the statute. 

There is evidence in the record to the effect that there is a rapidly 
srowing utilization of lands for recreation purposes in the vicinity 
of the project and along the part of the South Fork American River 
from which water is diverted in the operation of the project, and that 
there were protests and objections of summer cottage owners and 
others against diversion of water from the river. This evidence 
falls far short of a showing that the completion of the project would 
not be in accord with the provisions of section 10 (a) of the Federal 
Power Act. It is clear that the storage of water during the high 
water seasons on Alder Creek and its release during low water 
seasons, and the enlargement of the El Dorado conduit to permit a 
larger flow of water therein, will have no necessarily adverse effect 
on the low water flow of the natural channel of the river below 
the point of diversion and certainly will not, as it could not, extin- 
guish any rights which others may have in its present flow. Such 
larger flow through the conduit will not mean a reduction in the 
present minimum flow down the natural channel of the river because 
that larger flow will be derived from increased storage of water dur- 
ing flood seasons rather than from a further reduction of the natural 
low flow of the river. The construction of the Alder Creek reservoir 
and the enlargement of the El Dorado conduit will simply make 
possible the storage and use of a greater part of the flood water of 
the river. In the absence of a clear showing that the conditions 
of the license are no longer in accord with the statutory require- 
ments, there is no provision in the statute authorizing the Commission 
so to modify the license as to permit the abandonment of the project 
in whole or in part. 

The application for amendment of license in this case is not sup- 
ported by any evidence that some change in circumstances or condi- 
tions has occurred since the license was issued of such a nature that 
the construction of the Alder Creek reservoir and the enlargement of 
the El Dorado conduit are no longer integral parts, together with 
the part already constructed under license, of a single complete proj- 
ect, but are subject to independent development and operation so as 
properly to be subject to licensing under a separate license. In this 
respect the instant case is distinguishable from the case decided by the 
Commission’s order of February 1, 1938, on the application of Pacific 
Gas and Electric Company for amendment of its license for project 
No. 78, to exclude a certain reservoir and ditches from that project. 





532 FEDERAL POWER COMMISSION 


There the licensee had entered into a conditional agreement to dispose 
of those parts of the licensed project, the transferee to operate them 
and deliver certain water therefrom to the licensee for use in the 
operation of the part of the licensed project retained by the Pacific 
Gas and Electric Company. That agreement showed the practi- 
cability of the severance and separate operation of the respective 
parts of the project and the Commission authorized the requested 
amendment on conditions designed to insure proper licensing of the 
excluded part of the project. é 

The instant case is also to be distinguished from that which was 
presented by the application of the licensee under the license for 
project No. 175 requesting the reinclusion under that license of part 
3 of the ultimate project originally contemplated by that license 
(the junction No. 1 development, which had previously been elimi- 
nated upon the application of the licensee for its abandonment). 
The application for its reinclusion was denied by order of the Com- 
mission adopted June 8, 1937. There the Commission, by its previous 
order of April 22, 1935, excluding part 3 of the project from 
the license, had found that part 3 was a separable part of the origi- 
nally licensed project and the mere fact of the alleged advantages of 
its reinclusion in the same license and its development by the same 
licensee were insufficient to warrant the requested amendment. 
Being a separable part and susceptible to independent development, 
that licensee was not entitled to the benefit of its retention in the 
license for project No. 175 without the obligation to proceed with 
its development. 

In the case now under consideration, there is no reason for dis- 
turbing the determination of the Commission at the time it licensed 
the project No. 184, that the Alder Creek reservoir and the enlarged 
El Dorado conduit are parts of a project properly licensed as a 
single, integral whole. Section 13 of the act requires the licensee to 
commence the construction of the project works within the time 
fixed by the license, but not more than two years from the date there- 
of. The Commission may extend the time for commencement of 
the work only once, and then for a period not longer than two ad- 
ditional years. The licensee must, within the time fixed in the license, 
complete and put into operation such part of the development “as 
the Commission shall deem necessary to supply the reasonable needs 
of the then available market, and shall from time to time thereafter 
construct such portion of the balance of such development as the 
Commission may direct, so as to supply adequately the reasonable 
market demands until such development shall have been completed.” 

From a consideration of the entire record in this case, including 
the evidence submitted at the rehearing on the Commission’s order 
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of March 23, 1937, it appearsthat the completion of project No. 184 
at this time would be uneconomic, and that indefinite postponement 
of the completion of the project is justified. The Commission is sat- 
isfied that the licensee can meet inereases in the energy requirements 
of its system which may occur in the near future at a lower cost 
per kilowatt hour by the construction of additional capacity in its 
existing plants and in new plants to be built, and by developing other 
available hydroelectric project sites, than by completing this project, 
while present circumstances and conditions continue to prevail. 
Changes in the systems served by the project since the license 
was issued and particularly since the transfer of the license to 
the present licensee, and changes in the cost of generating elec- 
tricity by alternative methods, as well as the realization of a smaller 
run-off of water in the area tributary to the project, than was an- 
ticipated, have altered the facts upon which the schedule for com- 
pletion of parts of the project was originally based. However, the 
evidence in the record is not sufficient to sustain a finding that the 
reasonable market demand will not require the completion of the 
project at any future time during the period of the license. Should 
it appear in the future that the completion of the project will be 
necessary to meet the reasonable market demands, then the Commis- 
sion will have no other alternative but to fix the time for the com- 
pletion of the project. 

In its order of March 23, 1937, the Commission authorized the 
indefinite postponement of the completion of the project and re- 
quired, as a condition, that prior to the completion of the project the 
company must apply for and obtain the approval of the Commission 
for any contract looking toward the construction, purchase, or ac- 
quisition of other sources of energy or generating capacity. It now 
appears that this condition is likely to cause hardship, that often 
such contract must be entered into within a shorter time than nor- 
mal consideration of such applications would permit. The Com- 
mission, therefore, is of the opinion that the condition would be 
impracticable and should not be imposed, and that the order of 
March 23, 1937, in this respect should be modified. The elimination 
of this condition, however, should not be construed as authorizing 
an abandonment of the completion of project No. 184, or as in any 
way relinquishing the requirement that the El Dorado conduit and 
Alder Creek reservoir be completed whenever the Commission finds 
that there is a reasonable market demand for such hydroelectric 
capacity. 

It also appeared in the course of the hearing that the company, 
without notice to, or approval by, the Commission, abandoned its 
proceedings instituted under State law for obtaining water rights 
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necessary to enable the company to complete the project. Evidently, 
the company abandoned these water rights in anticipation that its 
applications for amendments of the license would be granted in full. 
In doing so, the company may be in violation of the conditions of 
the license. Section 6 of the Federal Power Act provides that each 
“license shall be conditioned upon the acceptance by the licensee of 
all the terms and conditions of the act.” Section 9 (b) requires that 
the applicant for a license submit to the Commission satisfactory 
evidence of compliance with State law with respect to a number of 
things, including “use of water for power purposes.” This is a con- 
tinuing condition which must be complied with during the period of 
the license. While the Commission has no occasion at this time to 
take any action with respect to the abandonment of the water rights, 
it considers it necessary at this time to clarify its position by the 
statement that, in issuing its present order, the Commission is not 
influenced by the company’s abandonment of any water rights and 
that in the future it will not be influenced by any claim of inability 
to acquire the necessary water rights for the completion and con- 
struction of the project. 


CoNCLUSIONS 


On the basis of the facts as found by the Commission, and for 
the reasons above given, the Commission has come to the following 
conclusions : 

1. Insofar as the licensee seeks entire elimination from the license 
of provisions for the completion of the project, the application 
should be denied. 

2. The determination of the date as of which such completion will 
be necessary to supply adequately the reasonable market demands 
should be left to future action by the Commission on its own mo- 
tion or otherwise. 

3. Weighing the necessity of supervision that the project be com- 
pleted to meet the reasonable market demands against the relative 
unimportance of the additional generating capacity resulting from 
the completion of the project and the undue hardship which may re- 
sult to the licensee from the requirement that the licensee apply for 
and obtain the Commission’s approval for the construction or ac- 
quisition of any additional generating capacity or sources of energy, 
sought to be constructed or acquired before the completion of the 
project, this requirement contained in the order of March 23, 1937, 
should be eliminated. 

4. Nothing herein should be construed as approving or ratifying 
the licensee’s abandonment of any water rights which may be neces- 
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sary to enable the licensee to construct and operate the Alder Creek 
reservoir and the enlargement of the El Dorado conduit. 
Let an order be entered accordingly. 
Cryve L. Seavey. 
Cxiaupe L. Draper. 
Basin Man y. 


Order on rehearing 


Pacific Gas and Electric Company 
(EP-184) 


Upon application filed April 26, 1937, by Pacific Gas and Electric 
Company, licensee under license for project No. 184, for a rehearing 
of the matters embraced within the Commission’s order of March 
23, 1937, relating to amendment of said license, and particularly 
for a reconsideration of that part of the Commission’s order of 
March 23, 1937, which denied applicant’s request for elimination of 
the provisions from the license requiring construction of the Alder 
Creek reservoir and the enlargement of the El Dorado conduit; 

The Commission, having considered the entire record in this mat- 
ter, including the evidence adduced at the hearing on said applica- 
tion for rehearing, held after due notice in Sacramento, California, 
on July 28, 1937; and having made findings of facts and conclusions 
as set forth in the accompanying opinion, which is hereby made a 
part hereof, orders that: 

(A) The Commission’s order of March 23, 1937, be and the same is 
modified by eliminating the following condition contained in the 
paragraph (2) of said order: 

* * * subject to the condition that by the acceptance of such amend- 
ment the licensee binds itself not to install additional electric generating 
facilities or enter into contract or contracts for the purchase or acquisition by 
interchange of additional electrie energy or capacity after this date, without 
having previously either completed the development of the Alder Creek res- 
ervoir and the enlargement of the El Dorado conduit, as hereinbefore stated. or 
secured approval by this Commission of such proposed installation or con- 
tracts for purchase or interchange of additional electric energy or capacity; 
such approval, and the conditions thereof, to be controlled by this Commis- 
sion’s findings as to the necessity for the development of the Alder Creek 
reservoir and the enlargement of the El Dorado conduit to supply adequately 
the reasonable market demands under the conditions which shall then prevail. 

(B) The said order of March 23, 1937, as modified by paragraph 
(a) hereof, be and is hereby affirmed. 













































IN THE MATTER OF 


KANSAS GAS AND ELECTRIC COMPANY 


Application for Approval of Maintenance of Certain Permanent Connec- 
tions for Emergency Use Only 


IT-5023 
(Decided November 1, 1938) 


Syllabus 


1. An application for approval of permanent connections for emer- 
gency use only may not properly be filed under section 202 (d) 
of the Federal Power Act by a public utility subject to the jur- 
isdiction of the Commission under Part II of the act. 

2. Facilities for the transmission of electric energy from the State 
in which it is generated to another State where it is consumed are 
facilities for the transmission of electric energy in interstate com- 
merce, and the owner or operator of such facilities is subject to 
the jurisdiction of the Commission unless such facilities are within 
a class specifically excluaed. 

8. It is not necessary to decide whether such interstate facilities are 
“transmission” or “distribution” facilities so long as they are 
not within a class of facilities specifically excluded under section 
201 (b) of the act. 

4. The sale of electric energy at wholesale to a company which dis- 
tributes part of such energy in the State of sale and distributes 
part in another State is a sale at wholesale in interstate com- 
merce within the meaning of the act. 


Blatchford Downing, McCune, Caldwell & Downing ; and 
Reid & Priest by R. A. Henderson for the Applicant. 
Oswald Ryan, William J. Dempsey and D. L. King for the 


Commission. 


By THE Commission: 


Frnpinos or Facrs, Opinion AND CONCLUSIONS 





On December 31, 1936, the Commission dismissed an application 
which had been filed January 27, 1936, by the Kansas Gas and Elec- 
tric Company for approval of the maintenance of certain permanent 
connections for emergency use only under the provisions of section 
202 (d) of the Federal Power Act. On January 28, 1937, the appli- 
cant filed an application for rehearing on the Commission’s order 
of dismissal, which rehearing was duly granted. 

A hearing had been held upon the original application and after 
a further hearing under the application for rehearing, the applicant 
on May 18, 1937, filed an application (a) for an order vacating the 
536 


ap 
ap 
ap 
in 

em 
or 
thi 
up 
for 
th 


an 
up 









































KANSAS GAS AND ELECTRIC COMPANY 537 


Commission’s order of December 31, 1937, which dismissed the orig- 
inal application, and (6) for permission to withdraw the original 
application for the reason that the applicant no longer sought the 
approval desired under the original application. In its May 18th 
application the company proposed to operate the connections involved 
in the original application upon an unrestricted rather than upon an 
emergency basis, upon the condition that the Commission vacate its 
order of December 31, 1936, declare the matter moot, and permit 
the: withdrawal of the original application. This conditional basis 
upon which the applicant founded its petition was not a proper basis 
for the action sought and the Commission on May 28, 1937, denied 
the application of May 18, 1937. 

A further hearing was held under the application for rehearing 
and briefs filed. It is necessary for the Commission now to pass 
upon the application for rehearing with which is involved the ques- 
tion of the reversal of the Commission’s order of December 31, 1936. 

The original application filed under section 202 (d) sought per- 
mission to maintain two permanent connections for emergency use 
only. One connection would be with the Oklahoma Gas and Elec- 
tric Company at a point on the Kansas-Oklahoma boundary south 
of Arkansas City, Kansas, and the other connection with the Empire 
District Electric Company at a point between the Neosho plant of 
the applicant and the Riverton (Kansas) plant of the Empire com- 
pany. The Oklahoma Gas and Electric Company operates in Kan- 
sas and Oklahoma and the Empire company operates in Kansas 
and Missouri. 

FINDINGS OF FACTS 


1. The Kansas Gas and Electric Company, a West Virginia corpo- 
ration, is engaged in Kansas and Missouri in the business of generat- 
ing, distributing and selling electric energy to the public. It owns 
and operates two electric generating stations located, respectively, 
at Wichita in Sedgwick County and at a point on the Neosho River 
in Labette County. These two stations feed into the transmission 
system of the applicant. All of the substations of the applicant 
are located in Kansas. 

2. The applicant has five interconnections which are maintained 
or may be maintained with four other companies: (@) One with the 
Riverton (Kansas) plant of the Empire District Gas and Electric 
Company; (6) One with the Oklahoma Gas and Electric Company 
at a point south of the Wichita, Kansas, plant near the Kansas- 
Oklahoma State line; (c) Two with the Kansas Power and Light 
Company (formerly United Power and Light Company) at two 
points in the interior of Kansas; (d) One with the Kansas Utilities 


Company at a point southeast of Fort Scott, Kansas. The permis- 
1693—40-—36 
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sion sought in the original application referred to interconnections 
listed as (a) and (bd), above. 

3. Electric energy generated at the applicant’s plants in Kansas 
is delivered to consumers in Barton County, Missouri, over facilities 
owned and operated by the applicant, and served through the Mul- 
berry and Yale substations located in Kansas. The facilities owned 
and operated by the applicant in supplying electric energy to con- 
sumers in Barton County, Missouri, are as follows: 

(a) Mulberry substation, a 24,000-volt line running northerly 
therefrom to a transformer station, all located in Kansas, at a point 
opposite the Mulberry Coal Company mines in Missouri and a 4,160 
volt line from said transformer station, crossing the Kansas-Missouri 
line to said mines, electric energy from said 4,160-volt line being 
delivered to said coal company at 2,300 volts; 

(6) A continuation of said 24,000-volt line from said Mulberry 
substation to a transformer station at a point in Kansas opposite 
the Village of Oskaloosa, in Missouri, and a 2,400-volt line from said 
transformer station to a transformer station at the plant of Venetian 
Brick Company in Oskaloosa, electric energy from said 2,400-volt 
line being delivered to said brick company at 440 volts, and being 
supplied direct by applicant to approximately 60 domestic consumers 
in Oskaloosa at 110 and 220 volts; 

(c) Yale substation, located in Kansas, and a 4,160-volt line 
leading therefrom across the Kansas-Missouri line to the plant of 
Minden Coal Company in Missouri, electric energy from said line 
being delivered to said coal company at 4,160 volts; 

(d) A 4,160-volt line leading from said Yale substation across the 
Kansas-Missouri line to the plant of Clemens Coal Company in 
Missouri, electric energy from said line being delivered to said coal 
company at 4,160 volts; 

(e) A 4,160-volt line leading from said Yale substation across the 
Kansas-Missouri line to the Alston Tipple, in Missouri, electric 
energy being delivered from said line to said Alston Tipple at 440 
volts; and 

(f) A 2,300-volt line leading from said Mulberry substation across 
the Kansas-Missouri line to the municipal distribution system of the 
town of Mindenmines, in Missouri, electric energy from said line 
being delivered to said municipality at 2,300 volts for service by said 
municipality to approximately 200 domestic consumers. 

4. The distance from the Kansas-Missouri boundary to Oskaloosa, 
Missouri, is about 9,000 feet and it is about three miles from the 
Yale substation to the Minden Coal Company. The entire length of 
the six lines owned by the applicant in Barton County, Missouri, is 
about eleven miles. 

5. The applicant delivers energy from its 66-kv. line to Kansas 
Utilities Company on the latter’s 66-kv. line at a point on the Barton- 
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Crawford County boundary line about 17 miles south of Fort Scott, 
Kansas. The Kansas Utilities Company delivers this energy into its 
33-kyv. network at Fort Scott, Kansas, which network first serves a 
local distributing system and ther extends to Kansas Utilities’ Pleas- 
anton substation, which serves the area in that locality. At Fort 
Scott the energy is stepped-down to 2,300 volts for local distribution 
service, and one line from the 2,300-volt circuit is stepped-up again 
to 6,600 volts and at that voltage extends into Missouri, serving 
certain farm consumers along the route, and ending at the town 
of Richards, Missouri. At the Pleasanton substation various lines 
radiate out, one of which, designated the “state line circuit,” crosses 
the Missouri line for direct service to Warland, Hume, and Foster, 
situated in Missouri. The Kansas Utilities Company generates elec- 
tric energy at its generating stations at Humboldt and Fort Scott, 
both in Kansas, which deliver into the 33-kv. circuit and this energy 
is there commingled with the energy from the applicant, Kansas Gas 
and Electric Company. 
OPINION 


Two principal questions must be decided in passing upon the 
application for rehearing and reconsideration of the order of Decem- 
ber 31, 1936, dismissing the original application: First, can the 
Commission properly entertain an application for approval of perma- 
nent connections for emergency use only, as provided in section 202 
(d) of the Power Act, regardless of the public-utility status of the 
applicant as that term is defined in the Federal Power Act? Sec- 
ondly, if such an application cannot be entertained in those cases 
where the applicant is a public utility, is this applicant, Kansas Gas 
and Electric Company, a public utility within the meaning of section 
201 (e) of the Federal Power Act? 

In its order of December 31, 1936, the Commission found that 
the applicant was a public utility subject to its jurisdiction under 
Part II of the act, and that its application under section 202 (d) 
could not be entertained for that reason. No new facts have been 
presented and the issue is now clearly drawn as to the correctness 
of the Commission’s interpretation of the Federal Power Act under 
these circumstances. 

The Commission held in its order of December 31, 1936, that a 
public utility subject to its jurisdiction under the Federal Power 
Act could not file an application under section 202 (d) for approval 
of permanent connections for emergency use only. The applicant 
urges that this interpretation is unreasonable because the particular 
facilities for which approval is sought would subject the applicant 
to public-utility status unless approval should be given as provided 
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in section 202 (d), and action may be taken with reference solely 
to the emergency connections without prejudice to the Commission’s 
assertion of jurisdiction, if it exists, with respect to other facilities. 
The applicant, therefore, urges that the question of public-utility 
status of any company applying for Commission approval to make 
permanent connections for emergency use only is unimportant, but 
that the Commission should entertain the application upon its merits. 
Section 202 (d) states that: 


During the continuance of any emergency requiring immediate action, any 

person engaged in the transmission or sale of electric energy and not otherwise 
subject to the jurisdiction of the Commission may make such temporary con- 
nections with any public utility subject to the jurisdiction of the Commission 
or may construct such temporary facilities for the transmission of electric 
energy in interstate commerce as may be necessary or appropriate to meet 
such emergency, and shall not become subject to the jurisdiction of the Com- 
mission by reason of such temporary connection or temporary construc- 
tion; * * * Provided further, That upon approval of the Commission 
permanent connections for emergency use only may be made hereunder. 
[Italics supplied. ] 
In plain words, section 202 (d) offers to intrastate electric public 
utility companies an exemption from Federal jurisdiction in those in- 
stances where it is desirable to maintain service under emergency 
conditions by means of facilities which cross political boundaries and 
which might otherwise subject the companies to Federal jurisdiction. 
Such exemption from Federal jurisdiction is automatic where the 
emergency is temporary and may be given by the Commission for 
permanent connections in proper cases. 

Under the first part of paragraph (d) an exemption may be given 
to persons not otherwise subject to the jurisdiction of the Commis- 
sion which would enable such persons to construct certain interstate 
facilities without becoming liable to the regulatory provisions of the 
act. The company would have the Commission apply this exemption 
to the facilities of a public utility which is otherwise under the Com- 
mission’s jurisdiction. This interpretation ignores the fact that ap- 
proval under the last proviso may be granted only under paragraph 
(d) and the proviso would only make applicable the exemption con- 
ferred by the first part of the paragraph. Since such an exemption 
of a company which is otherwise a public utility may not be conferred 
by the Commission, it is obvious that the proviso cannot relate to an 
exemption to be applied to facilities. 

The Commission must hold that the approval to be given under 
the proviso is restricted to those persons not otherwise subject to its 
jurisdiction who desire to construct permanent connections for emer- 
gency use only and who desire the exemption which may be conferred 
under section 202 (d). A curious situation would result in requiring 
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those companies already subject to Federal control as public utilities 
under the act to secure specific permission for each permanent con- 
nection for emergency use only, when such permission is not required 
for other connections by such companies. 

The former decision of the Commission in this regard is, therefore, 
affirmed. 

The second question requires more extensive consideration. In its 
order of December 31, 1936, the Commission found that the appli- 
cant is a public utility as that term is defined in section 201 (e) of 
the Federal Power Act. The application for rehearing seeks a 
reexamination of this finding. No new facts have been presented, 
but a minor correction in the statement of the factual situation was 
requested by the applicant and this has been made. 

The Commission found that the applicant’s facilities located in 
Barton County, Missouri, and connected with its Kansas facilities, 
were facilities for the transmission of electric energy in interstate 
commerce from the State of Kansas, where the energy is generated, 
to the State of Missouri, where it is consumed. The ownership of 
these facilities was held to confer a public-utility status upon the 
applicant which would subject it to jurisdiction of the Commission 
under Parts II and III of the act. 

The applicant contends that a determination of the public utility 
status of any company is a jurisdictional determination which cannot 
be binding until rendered judicially, so that regardless of the finding 
of the Commission the question is always open to examination in 
court. If the Commission should still persist in an unauthorized ex- 
amination of the applicant’s status, it then urges that the Commission 
could not properly find the Barton County, Missouri, facilities to be 
subject to its jurisdiction under the Federal Power Act because those 
facilities are for local service along the Missouri border, and “might 
well be referred to as distribution in contradistinction to the long 
distance transmission system of the company as a whole.” The con- 
tentions of the applicant on these points have been carefully weighed, 
but in view of the obvious intent of the Federal Power Act they are 
not considered as meritorious. 

In passing upon applications under the Federal Power Act, the 
Commission must, as a preliminary matter, decide whether the appli- 
cation is properly filed and only if it is of the opinion that the ap- 
plicant seeks Commission action which may properly be given 
under the statute may the Commission consider the application upon 
its merits. If such a preliminary determination by the Commission 
is open to court review de novo, nothing that the Commission can 
say will stop such judicial examination either in a Court of Appeals 
in a direct review or in some other appropriate Court. If, however, 
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the Commission determination is held to be closed to judicial ex- 
amination de novo, then the applicant is powerless to confer juris- 
diction upon a court to remedy the situation as so held. In either 
event, the Commission finding as to public-utility status of the appli- 
cant can deprive the applicant of no substantive right to which it is 
entitled. 

The whole controversy as to whether or not the Barton County 
facilities are subject to the jurisdiction of the Commission is con- 
cerned with the question of whether jurisdiction over such facilities 
is first conferred and then excluded by the statute. The applicant 
contends that they are facilities used in local distribution ‘and sub- 
ject to State regulation in Missouri; that under no accepted engi- 
neering practice could they be considered as transmission facilities; 
and, hence that jurisdiction is not conferred by section 201 (b). 
Furthermore, it contends that if these facilities were located well 
within the center of the State of Kansas and no State boundary lines 
and no jurisdictional questions were involved, they would unquestion- 
ably be classified and designated as facilities for local distribution 
and even if jurisdiction over the interstate movement is carried in 
the first part of section 201 (b), the exclusion of facilities for local 
distribution takes these facilities out of the general class. Hence, 
the applicant contends that regardless of the fact that these facilities 
extend across a State boundary they are either distribution facilities 
over which it is argued that jurisdiction is not conferred, or they are 
facilities used in local distribution, and it claims that the act expressly 
excludes jurisdiction over facilities so designated. 

A public utility is defined in section 201 (e) as “any person who 
owns or operates facilities subject to the jurisdiction of the Com- 
mission” under Part IT of the act. 

The jurisdictional section, section 201, states in paragraph (6), 
so far as pertinent, as follows: 

The provisions of this Part shall apply to the transmission of electric energy 
in interstate commerce and to the sale of electric energy at wholesale in 
interstate commerce, but shall not apply to any other sale of electric energy 
* * *,. The Commission shall have jurisdiction over all facilities for such 
transmission or sale of electric energy, but shall not have jurisdiction, except 
as specifically provided in this Part and the Part next following, over facilities 
used for generation of electric energy or over facilities used in local distribu- 
tion or only for the transmission of electric energy in intrastate commerce, 


or over facilities for the transmission of electric energy consumed wholly by 
the transmitter. 


Section 201 gives the Commission jurisdiction over all facilities 
for the transmission of electric energy in interstate commerce or for 
the wholesale sale of electric energy in interstate commerce. The 
section then proceeds to exclude from Commission jurisdiction facil- 
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ities used for the generation of electric energy, those used in local 
distribution, those used only for the transmission of electric energy 
in intrastate commerce, and thosé for the transmission of electric 
energy consumed wholly by the transmitter. If, as alleged by the 
applicant, distribution facilities are not intended to be included in 
the class of facilities made subject to Commission jurisdiction in the 
broad grant of authority, it would be unnecessary specifically to ex- 
elude facilities for “local distribution,” because such facilities would 
not have been included in the first instance. 

Electric energy is held to be transmitted in interstate commerce 
if “transmitted from a State” and consumed at any point outside 
thereof [section 201 (c)]. If the “transmission” here referred to 
means merely that the energy is “conveyed” from one State to an- 
other, the definition of interstate commerce is in harmony with the 
commonly accepted interpretation of that term. Applying the inter- 
pretation of the applicant, however, interstate commerce would be 
carried on if the energy was conveyed over “transmission facilities” 
but not if conveyed over “distribution facilities.” 

In excluding facilities for the “transmission” of electric energy 
consumed wholly by the transmitter, no distinction appears to have 
been made in section 201 (b) between transmission and distribution. 
In many such cases, the facilities serving the ultimate consumer as 
referred to would be what applicant claims are “distribution” facil- 
ities, but clearly it would have been unnecessary to specify this ex- 
clusion if distribution facilities had not been placed under 
Commission jurisdiction by the broad grant of authority. 

The Commission is of the opinion that in the broad grant of 
authority applying the provisions of Part II of the act to the 


; 


“transmission of electric energy in interstate commerce” Congress 
intended to cover all cases where electric energy is conveyed across 
State lines whether the conveyance be by so-called transmission facil- 
ities or by distribution facilities, There is nothing in the act or in 
its legislative history to indicate that Congress intended to draw any 
nice distinction between transmission and distribution as related 
to the conveyance of energy across State lines. Indeed, the extensive 
expert testimony introduced in this case by both the applicant and 
the Commission serves only to demonstrate that no clear-cut dif- 
ferentiation between these terms is recognized either in the industry 
generally or even among technical experts themselves. 

The sole remaining question is whether the interstate facilities of 
this company are within any class of facilities excluded from Com- 
mission jurisdiction under the second sentence of section 201 (b). The 
contention is advanced that the Barton County facilities of the 
applicant are facilities used in local distribution, the only class of 
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excluded facilities within which they might conceivably be placed. 
The Commission concedes that some of these facilities may be used in 
“local distribution,” but is of the opinion that other facilities are 
ciearly transmission or distribution facilities for the conveyance of 
exergy across the State line. 

For example, the town of Mindenmines in Missouri is supplied 
through a line leading from the Mulberry substation in Kansas to 
the village where it enters the local distribution system. At the point 
where it crosses the State boundary, the line is only 2,300 volts, but 
its purpose is to transmit or convey the energy from the Mulberry 
substation up to the point of delivery to the local distribution system. 
Between the substation and this point of delivery the line clearly 
serves transmission purposes, although by some engineers testifying 
it was termed a distribution line. Whatever nomenclature tech- 
nicians, for their own purposes, may wish to give it, clearly this line 
is not a part of the facilities used in local distribution but is the 
facility that accomplishes the transmission of electric energy in inter- 
state commerce. The same observations apply to the line conveying 
energy to the village of Oskaloosa. 

Since the Barton County facilities are not exclusively “facilities 
used in local distribution” the Commission is of the opinion that they 
are not within any class of facilities excluded by the second sentence 
of section 201 (b) and hence that the applicant is a public utility 
“otherwise subject to the Commission’s jurisdiction” under the con- 
templation of section 202 (d). 

In addition to the Barton County facilities of the applicant, refer- 
ence has already been made to the sale of electric energy to Kansas 
Utilities Company. Although it is not necessary in passing upon the 
public utility status of Kansas Gas and Electric Company to go into 
details concerning the transaction, we are of the opinion that the sale 
made to the Kansas Utilities Company is a sale of electric energy at 
wholesale in interstate commerce because the energy sold at wholesaie 
is conveyed across the State line into Missouri where it is sold by the 
Kansas Utilities Company at retail. 


CONCLUSIONS 


On the basis of the facts as found and for the reasons above given, 
we reach the following conclusions: 

1. An application may not be filed under section 202 (d) of the 
Federal Power Act by a public utility company otherwise subject to 
the jurisdiction of the Commission for approval of permanent con- 
nections for emergency use only. 

2. The applicant’s facilities in Barton County, Missouri, leading 
to the town of Mindenmines and to the village of Oskaloosa are facili- 
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ties for the transmission of electric energy from the State of Kansas 
where it is generated to the State of Missouri where it is consumed 
and these facilities are not excluded from Federal jurisdiction under 
section 201 (b) of the act. 

3. The applicant’s sale of electric energy to the Kansas Utilities 
Company is a sale of electric energy at wholesale in interstate 
commerce. 

4. The applicant is a public utility subject to the jurisdiction of the 
Commission under Part II of the Federal Power Act by reason of its 
ownership and operation of the facilities for transmission and sale of 
electric energy in interstate commerce as referred to in paragraphs 2 
and 3 herein. 

5. The order of December 31, 1936, should be affirmed. 

Let an order be entered accordingly. 

Ciype L. Seavey. 
Ciaupe L. Draper. 
Bastt Manty. 
Joun W. Scorrt. 


Order on rehearing 
Kansas Gas and Electric Company 
(IT-5023) 


Upon application filed January 28, 1937, by Kansas Gas and Elec- 
tric Company for a rehearing and reversal of the Commission’s order 
of December 31, 1936, which dismissed the applicant’s original appli- 
sation for approval of certain permanent connections for emergency 
use only as provided in section 202 (d) of the Federal Power Act; 

The Commission, having considered the record on both the original 
application and on the application for rehearing and having made 
findings of fact and conclusions as set forth in the accompanying 
opinion, which is hereby made a part hereof, orders that the order of 
December 31, 1936, be and it is hereby affirmed. 


































IN THE MATTER OF 


PUBLIC SERVICE ELECTRIC AND GAS COMPANY OF 
NEWARK, NEW JERSEY 


Several Applications for Approval of Merger of South Jersey Gas, Electric 
and Traction Company; Paterson and Passaic Gas and Electric Com- 
pany; and Gas and Electric Company of Bergen County into Public 
Service Electric and Gas Company 
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Docket Nos. IT—5479, 5480, 5481 
(Decided November 1, 1938) 


Syllabus 


1. The Federal Power Commission has jurisdiction, under section 203 
of the Federal Power Act, of the application of a public utility 
under said act to merge into it three other utility corporations not 
defined as public utilities in the act, since such other corporations 
are “persons” within the definition of the act, which requires 
approval by the Commission before merger. 

2. The requirement that such merger must, in accordance with section 
203, be “consistent with the public interest,” is necessarily a broad 
and comprehensive standard embracing consideration of all the 
statutory purposes which the act was designed to accomplish. 
The advantages must be weighed against the disadvantages and 
an attempt must be made to arrive at a just conclusion on all the 
facts. 

3. Long-term leases of public utility facilities are regarded as contrary 
to the public interest when they establish a group of stockholders 
with little or no responsibilities of management or control, com- 
bined with a high rate of return insured in practical perpetuity, 
on securities which have been issued out of all proportion to 
the actual legitimate original cost or value of the underlying 
properties. 

4. The Commission does not favor the issuance of securities which do 
not mature for a hundred years and which bear rates of interest 
far in excess of those prevailing in the open market for borrowing, 
and which cannot be redeemed earlier than maturity. ’ 

5. When it appears, after consideration and investigation of the advan- 
tages and disadvantages, that the proposed merger will be con- 
sistent with the public interest, approval will be granted, subject 
to certain safeguarding conditions and the usual qualifying 
provisions. 


Wendell J. Wright and George H. Blake for the applicant. 
Oswald Ryan, Mortimer Weinbach, and Robert S. Keebler for the 
Commission. 
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By THe ComMISSION : 


Public Service Electric and Gas Company of Newark, New Jersey, 
filed with the Commission thfee applications under section 203 
of the Federal Power Act seeking authorization for the merger into 
it of South Jersey Gas, Electric and Traction Company; Paterson 
and Passaic Gas and Electric Company; and Gas and Electric Com- 
pany of Bergen County; such mergers to be consummated in con- 
formity with the procedure prescribed by the laws of the State of 
New Jersey, in which State said corporations are organized and 
carry on their business. Each application challenges the jurisdiction 
of the Commission, and states that it is filed, without waiver of legal 
rights, to avoid all risk of incurring the grave penalties authorized 
by the act. 

Public hearings were duly held, and no protests or objections were 
made. 

In view of the similarity of the problems presented, the three 
applications are here jointly considered. 


Finpines or Facts 


The pertinent facts are shown to be as follows: 

1. All the companies involved are corporations organized and exist- 
ing under the laws of the State of New Jersey; all are subsidiaries 
in the system of Public Service Corporation of New Jersey, a non- 
registered public utility holding company; all the facilities involved 
are located within the State of New Jersey; and all the proposed 
mergers have heretofore been authorized by the Board of Public 
Utility Commissioners of said State. 

2. The applicant Public Service Electric and Gas Company owns 
and operates an extensive electric system whereby it generates, trans- 
mits, and distributes electric energy for public consumption within 
the State of New Jersey. Its transmission lines are interconnected 
at the New Jersey-Pennsylvania and the New Jersey-New York State 
boundaries with those of other public service companies, whereby it 
transmits and receives electric energy in interstate commerce. 

3. Each of the three subsidiary companies here sought to be merged 
owns branch electric transmission lines and local distribution facili- 
ties, which are held and operated by the applicant under long-term 
lease and which constitute an integral part of the applicant’s unified 
electric system. All the energy for the leased facilities is supplied 
through the applicant’s primary transmission lines from its own 
generating plants and interstate connections. 

4. All these leases are of a common pattern. Originally executed 
to the parent holding company as lessee and later assigned to the 
applicant, each lease provides that the lessee shall pay all interest 
charges on the lessor’s bonded indebtedness and all expenses incident 
to the periodic renewal thereof; all taxes, insurance, and other fixed 
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charges; all sums necessary to maintain, repair, alter, replace, 
improve, and extend the leased facilities; the sum of $1,000 a year 
to maintain the lessor’s official staff; and semiannual rentals sufficient 
to yield to the lessor’s stockholders a stipulated net return for the 
duration of the lease. The lessee is granted the right to add to, 
remove, improve, alter, replace, abandon, or sell and convey any 
part of the leased property or franchises, subject to certain general 
provisions relating to compliance with mortgage conditions and 
reinvestment of proceeds; and at the expiration or earlier termination 
of the lease, the lessee is required to return and surrender to the 
lessor the demised rights, privileges, premises, and property, and all 
improvements, additions, and extensions thereto. 

The South Jersey lease was executed on June 1, 1903, for a term 
of 900 years; and requires the payment of annual rentals in the sum 
of $480,000 (or 8 percent per annum on the lessor company’s common 
stock, of the par value of $6,000,000), and interest at the rate of 5 
percent per annum on the lessor company’s bonded indebtedness in 
the principal amount of $14,992,000. 

The Paterson and Passaic lease was also executed on June 1, 1903, 
for a term of 900 years; and requires the payment of annual rentals 
in the sum of $250,000 (or 5 percent per annum on the lessor com- 
pany’s common stock, of the par value of $5,000,000), and interest 
at the rate of 5 percent per annum on the lessor company’s bonded 
indebtedness in the principal amount of $5,000,000. 

The Bergen County lease was executed on March 30, 1905, for 
a term of 999 years; and requires the payment of annual rentals in 
the sum of $100,000 (or 5 percent per annum on the lessor company’s 
common stock, of the par value of $2,000,000), and interest at the 
rate of 5 percent per annum on the lessor company’s bonded indebted- 
ness in the principal amount of $5,000,000. 

The leased properties embrace all the franchises and facilities of 
the lessor companies, gas and electric, and in the case of the South 
Jersey company transportation facilities as well. 

All the leases were executed in strict conformity with the pro- 
visions of a general enabling act passed by the legislature of New 
Jersey in 1899 (N. J. Laws of 1899, c. 150). 

5. Inventories of the leased properties accompanied the leases; but 
no attempt was then made to record either the actual legitimate 
original cost of the properties or their fair value, and these facts 
are not shown; nor have records been found whereby such facts 
may now be accurately determined. The prior history of the lessor 
companies and the low initial rentals under the leases do indicate, 
however, that the par value of the outstanding securities of the 
lessor companies was greatly in excess of both the original cost and 
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the fair value of the properties existing when the leases were 
executed; and that such securities were issued largely in anticipation 
of future growth and excessive profits, at a time before systematic 
governmental supervision of public utilities had begun. 

6. The lessee has expended millions of dollars in the alteration, 
improvement, and extension of the leased properties; and their 
present fair value is stated to be greatly in excess of the par value 
of the outstanding securities. 

All of the lessee’s expenditures with respect to the leased proper- 
ties, and all retirements and reserves, have been recorded on its own 
books of account, and not on the books of the lessor companies. 
The lessee has kept no separate records of the properties of the 
several lessor companies, and has made no distinction on its books 
between the properties which it holds under lease and those which 
it owns in fee. At this time it would be difficult, if not impossible, 
to segregate the properties with any degree of accuracy. 

7. The applicant’s utility operations have been highly successful, 
and its credit rating is excellent. Its balance sheet as of July 31, 
1937, shows total fixed assets (recorded at actual cost) of $374,657,- 
279.74, with long term debt of $100,058,309.37, total reserves of 
$86,419,411.37, and total surplus of $11,682,287.82. Its net income for 
the year ended July 31, 1937, was $28,099,164.14. Within recent 
years the applicant has refunded without selling expense $75,000,000 
of its first mortgage indebtedness in two series of 30-year bonds at 
gross interest rates of 314 and 314 percent, respectively. 

8. For more than ten years the applicant and its parent company 
have been engaged in a systematic effort to acquire in fee all leased 
properties, including those here involved and many others in like 
situation; and to this end they have purchased the stocks of the 
lessor companies as favorable opportunity was presented. From time 
to time various offers have been made to the lessor companies’ 
stockholders, both of cash and substituted securities. In 1927 the 
applicant, having acquired more than two-thirds of the stocks of 
certain of the lessor companies, undertook, pursuant to the merger 
laws of the State of New Jersey but against the dissent of minority 
stockholders, to effect mergers with such companies under a plan 
whereby the stockholders would receive the applicant’s 6 percent 
preferred stock, par for par, callable after three years at 110, in 
exchange for their outstanding stocks. The dissenting stockholders 
filed a bill to enjoin the mergers, and the New Jersey court granted 
the relief prayed for, holding that the majority stockholders had no 
equitable right to force the minority to accept preferred stock, 
redeemable within three years, for stocks whose dividends “are in- 
sured in practical perpetuity, underwritten, as they are, by the entire 
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Public Service system.” See Outwater v. Public Service Corporation, 
103 N. J. Eq..461, 143 Atl. 729 (1928) ; affirmed 146 Atl. 916. 

9. The present plan of merger is an attempt to acquire in fee the 
franchises and properties of the lessor companies in a manner con- 
sistent with the decree of the New Jersey courts. 

Under this plan the applicant will assume the outstanding indebt- 
edness of the three lessor companies and will issue its first and 
refunding mortgage bonds, par for par, for the outstanding capital 
stocks. These bonds will be non-callable, will mature in the year 
2037, and will bear interest at the same rate as the dividend yield on 
the now outstanding stocks, 

Approval of the plan has been obtained from the formerly dis- 
senting stockholders, 

Under the plan, all lessor company stocks now held by the appli- 
cant will be canceled, of par value as follows: South Jersey, $170,- 
600; Paterson and Passaic, $4,123,200; and Bergen County, $316,500. 

The plan involves the issuance of 100-year term non-callable bonds 
in amounts as follows: 

For South Jersey stock, $5,829,400, with interest payable semiannually 
at the rate of 8 percent per annum; 


For Paterson and Passaic stock, $876,800, with interest payable semi- 
annually at the rate of 5 percent per annum; and 


For Bergen County stock, $1,683,500, with interest payable semiannually 
at the rate of 5 percent per annum. 


The aggregate amount of the lessor companies’ bonded indebted- 
ness, which the applicant will assume, is $24,992,000, with interest 
payable semiannually at the rate of 5 percent per annum. 

The total principal amount of the bonds to be issued and assumed 
in connection with these mergers is therefore $33,381,700; of which 
$27,552,300 will bear interest at the rate of 5 percent per annum, and 
of which $5,829,400 will bear interest at the rate of 8 percent per 
annum. 

10. The provisions of the present plan are represented to be the 
most favorable and least burdensome which the applicant has been 
able to obtain from the outstanding stockholders after extended 
negotiations. ; , 

11. Having already recorded in its fixed capital accounts all ex- 
penditures for alterations, extensions, and improvements of the leased 
properties, the applicant proposes, immediately upon consummation 
of the mergers, to add to its plant account the plant accounts as 
carried on the books of the several lessor companies; and in due 
course thereafter to set up its books in conformity with the Commis- 
sion’s uniform system of accounts, making such revaluation of the 


acquired properties as an exhaustive investigation of the underlying 
facts may require. 
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12. The lessor company securities now owned by the applicant 
were for the most part acquired at less than par, the net discount 
being : 3 
As to South Jersey stock and bonds now owned by the applicant. $293, 866. 67 


As to Paterson and Passaic stock now owned by the applicant__._.. 709, 645. 00 
As to Bergen County stock and bonds now owned by the applicant. 284, 450.00 


A cecal kaa inthe tid bid anidelsdbclieihela aaigedat tbh ddl $1, 287, 961. 67 

The applicant’s parent corporation, Public Service Corporation of 
New Jersey, also owns stocks of the three lessor companies, which it 
acquired in its efforts to facilitate the merger program, of par value 
as follows: South Jersey stock, $1,576,300; Paterson and Passaic 
stock, $12,088; Bergen County stock, $181,200. 

It is this plan of merger which we are now called upon to approve; 
or, in the alternative, to dismiss the applications for want of 
jurisdiction. 


Total discount 


OPINION 


Section 203 of the Federal Power Act provides that— 

No public utility shall sell * * * its facilities * * * or by any 
means whatsoever, directly or indirectly, merge or consolidate such facilities 
or any part thereof with those of any other person without first having secured 
an order of the Commission authorizing it to do so. 

The applicant is admittedly a “public utility” within the meaning 
of the act. But the applicant takes the position that the lessor com- 
panies are not “public utilities,” and that therefore section 203 does 
not apply. It has filed these applications guéa timet, and would be 
content if all should be dismissed. 

The act provides that “no public utility” shall merge its facilities 
with those of any other “person” without the approval of the Com- 
mission. A “person” is defined as “an individual or a corporation” 
(section 3). All the lessor companies are “persons” within the defini- 
tion of the act. 

The word “facilities” is not defined by the act. Since all the lessor 
companies with which we are here concerned own electric facilities 
constituting an integral part of a large interstate network, and since 
the proposed transactions are true corporate mergers, it is unneces- 
sary here to decide whether section 203 would apply if the facilities 
were entirely detached and local in character and if they were being 
acquired by purchase instead of merger. 

We conclude that the Commission has jurisdiction of the applica- 
tions now under consideration. 
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Section 203 further provides that— 


After notice and opportunity for hearing, if the Commission finds that the 
proposed disposition, consolidation, acquisition, or control will be consistent 
with the public interest, it shall approve the same. 

The criterion “consistent with the public interest” is necessarily a 
broad and comprehensive standard embracing consideration of all 
the statutory purposes which the act was designed to accomplish. 
We must determine whether the proposed transaction will tend to 
promote or retard the regional integration of facilities, whether it 
wiil tend to stimulate or discourage utilization of power resources, 
whether it will tend to increase or decrease rates and efficiency of 
service, whether it will tend to strengthen or weaken the applicant’s 
financial structure, whether it will improve or injure the position 
of any class of investors, whether it runs counter to any established 
precept or principle of law. Where the proposal is not altogether 
good nor altogether bad, we must weigh the advantages against the 
disadvantages and attempt to arrive at a just conclusion on all the 
facts. 


We regard the long-term leases, from which the applicant now 
seeks to escape, as altogether bad. From the public viewpoint they 
are vicious in principle, purporting to establish a set of public utility 
stockholders, with no responsibilities of management or control, and 


with a high yield “insured in practical perpetuity” on securities 
which may have been issued out of all proportion to the actual legiti- 
‘nate original cost or value of the underlying properties. 

There can be no disagreement as to the desirability of putting an 
end to these leases. They were executed at a time when the laws 
governing public utility companies were imperfectly developed and 
systematic State regulation was almost unknown. They present an 
anomalous situation. It is worthy of note that, in so far as our 
researches have disclosed, no such long-term lease of public utility 
properties has been authorized since the establishment of public 
service commissions by the several States. The Board of Public 
Utility Commissioners of the State of New Jersey, created in 1911, 
has expressly disapproved such leases. Jn Re Public Service Ry. Co., 
P. U. R. 1918-E 910, 923-924, the Board said: 

Fixed leases are in opposition to regulation, because under the head thereof 
a utility could secure a return to which, under proper utility regulation, it might 
not be entitled; and the abuse of leases of this character is more marked 
where the lessor and lessees are so correlated as to be practically under the 
same control. The same abuses may exist under leases of this charac- 
ter as have heretofore been known to exist through the practice of 
holding companies, which abuses our state has sought to eliminate or con- 
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trol through prohibitory legislation. To secure the complete advantage and 
benefit of regulation, all charges should be carried as far as possible by the 
operating utility, rather than indirectly by means of long-term leases of a non- 
operating company, under which the rental paid might be in excess of a fair 
return on the fair value of the property. 

If the rentals were no higher than a normal rate of interest on the 
funds prudently invested in the leased properties, the situation would 
be tolerable, although regrettable; but where, as here, the stocks of 
the lessor companies-appear to be seriously inflated and where the 
rate of return thereon is far in excess of the normal rate of interest 
which the lessee would be required to pay for funds borrowed in the 
open market, the situation is vicious both for the lessee and for the 
public. 

It is therefore highly desirable that these leases be terminated. 

But in the termination of these leases we do not relish the thought 
of approving bonds, even incidentally and by indirection (for we 
have no jurisdiction over the proposed securities as such, by reason 
of the exemption contained in section 204 (f) of the act), which will 
not mature until the year 2037 and which will bear rates of interest 
far in excess of the rates at which the issuer can borrow money in the 
open market. 

Since the year 1935, when this Commission was given jurisdiction 
over the security issues of electric utilities operating in interstate com- 
merce, we have never approved a bond issue maturing beyond a period 
of thirty years. Deterioration, obsolescence, invention, and the 
known mutability of human institutions tend to make it unsafe to 
issue such securities for a period as long as here proposed. 

The danger of a long-term bond issue is further increased when 
it may not be redeemed in advance of its maturity. 

The danger is still further increased when the long-term issue 
bears an abnormally high rate of interest. 

All these evils exist in the applicant’s proposed bond issues. 
These distasteful provisions are tolerable only if they are inescapable. 

We have canvassed the situation in vain to discover some method 
hy which the noxious leases might be terminated without the neces- 
sity of approving a plan of merger which involves the issuance of 
these objectionable bonds, The applicant has not been able to find 
any other means of escape. In view of.the decision of the New Jersey 
courts in the Outwater case, supra, and in view of the applicant’s 
testimony in the present cases, we are forced to assume that the 
stockholders of the lessor companies cannot be induced to accept 
bonds of shorter term or lower yield. 

The stockholders of the lessor companies have legal rights whieh 
became vested at a time when corporate practices not tolerated today 
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were permitted to flourish, and those rights are now protected by 
constitutional guaranties. The applicant must recognize the ex- 
istence of these rights and make the best of a bad situation; and it 
would not be a helpful or constructive attitude for this Commission 
in righteous indignation to pass by on the other side and ignore 
the applicant’s petition merely because, in extricating the appli- 
cant from its unfortunate situation, measures must be adopted which 
under ordinary circumstances we would not approve. 

Weighing the equities of the situation, we find that the following 
udvantages will accrue from consummation of the proposed mergers: 

1. They will simplify the applicant’s corporate structure and 
will eliminate artificial and unnecessary corporate relationships, 

2. They will not increase the applicant’s financial burden; but 
on the contrary, will result in some savings, particularly with 
respect to taxes. 

8. They will further improve the applicant’s financial position 
by substituting fee ownership for leaseholds, thereby broadening the 
market for the applicant’s securities. 

4. They will avoid all confusion with respect to determining what 
properties belong to the lessors and what properties belong to the 
lessee. 

5. They will insure the applicant’s permanent retention of the 
leased properties together with all improvements and additions 
thereto; which would otherwise revert to the lessors upon termination 
of the leases. 

6. The obligation to pay a high yield on the outstanding securities 
will be reduced from a term of 900 years to a term of 100 years. 

7. The applicant will acquire all the franchises and public rights 
now vested in the lessor companies, certain of which are non-assign- 
able under the laws of New Jersey and could not be acquired by 
purchase. 

8. Furthermore, the annual rentals, which are technically a part 
of the applicant’s operating expenses and theoretically if not actually 
a burden upon the ratepayers, will be converted into interest on 
long-term debt, which is not an operating expense but merely a 
charge against income, 

Against these positive advantages, we face these disadvantages: 

1, Although the amount of annual interest to be paid on the 100 
year bonds will be no greater than the amount of dividends now 
required to be paid for 900 years on the lessor company stocks, the 
proposed bond issues are objectionable both as to term and as to rate 
of yield. 

2. Any inflation which now may exist in the lessor company stocks 
will be carried over into the substituted bond issues. 
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CoNCLUSION 


It is clear to us that the advantages outweigh the disadvantages; 
that the proposed mergers will be consistent with public interest; 
and that we should grant our approval, subject to adequate 
precautions and safeguards. 

We are particularly anxious that whatever inflation may exist in 
connection with the proposed bond issues shall not be carried into 
the applicant’s fixed capital accounts. In reflecting the acquisition 
of the leased properties upon its books of account, the applicant 
should not increase its plant account beyond the amount which it 
und those in privity with it shall have actually paid and assumed 
in acquiring the securities of the lessor companies. 

On this basis of reflecting the results of the mergers, some element 
of inflation may temporarily be introduced into the applicant’s plant 
accounts; and, for this reason, any public statement of assets made 
by. the applicant prior to a determination of the original cost of the 
acquired properties should be accompanied by a note showing the 
basis on which the acquired properties have been recorded. 

The applicant should be allowed no more than six months within 
which to revise its records as to these properties in conformity with 
the Commission’s uniform system of accounts; at the end of which 


time a report should be made to the Commission showing the man- 
ner in which this was done. 

An order of approval in accordance with this opinion will there- 
fore be entered in each of these three cases, with the usual qualifying 
provisions, 


Criype L. SmEavey. 
Cuavupe L. Draper. 
Bast MAN ty. 


Scort, ComMissioner, dissenting : 

I am unable to concur in the decision of the majority of the Com- 
mission in this case. I conceive it to be the duty of the Commis- 
sion, in passing upon an application for an approval of a proposed 
merger, to determine whether the merger, in the manner and form 
proposed to the Commission, is inherently consistent with the public 
interest. The duty of the Commission should not be restricted 
merely to a determination of whether a proposed merger will improve 
an admittedly bad state of facts. Before the Commission should 
place its stamp of approval on any proposed merger, there should 
be a showing that the results flowing from the transaction will at 
least reasonably approximate sound standards of utility regulation. 

In the instant case, the applicant is requesting the Commission to 
approve a merger which includes as a component part in its con- 
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summation the issuance of 100 year term non-callable bonds bearing 
interest rates of 5% and 8%, in aggregate principal amount in excess 
of the cost of properties underlying the securities for which the bonds 
are exchanged, and with no sinking fund provided for by the inden- 
ture under which the bonds will be issued. A merger accompanied 
by such financing, in my opinion, is intrinsically not consistent with 
the public interest. I have already indicated my refusal to approve 
a transaction which involved the mortgaging of utility property in 
excess of the value of such property. See George B. Evans, Trustee 
for St. Louis Gas and Coke Corporation, ante, p. 518, dissenting opin- 
ion. In the instant case the vice in the proposal before the Commission 
is that it will result in saddling upon a utility the obligation to pay 
a fixed interest charge out of all proportion to the rate of interest 
at which the utility could borrow money in the open market for a 
period of time far in excess of the life of the properties represented 
by the indebtedness. The applicant will be required to pay as high 
as 8% upon a fixed sum representing the inflated values of acquired 
properties long after such properties will have been retired from 
public service. It is inevitable that the consuming as well as the 
investing public suffers whenever a utility is required to meet fixed 
charges on an indebtedness that is not represented by property used 
or useful in the public service. 

The majority opinion adverts to the objectionable features of the 
proposed bond issues but nevertheless approves the merger on the 
assumption that the stockholders of the lessor companies cannot be 
induced to accept bonds of shorter term or lower yield. Can it be 
said, on the basis of the record made in this case, that if this Com- 
mission were to deny the pending application for the reason that 
the proposed financing is obnoxious to the public interest, that the 
applicant would be unable to submit a better plan? In a case where 
a proposed merger is inherently objectionable from the standpoint 
of the public, the possibility of an alternative proposal is not, in my 
opinion, exhausted unless the Commission denies the pending appli- 
cation, thereby permitting the applicant to bring forward a sounder 
proposal. 

If it be true that in the case of original financing the Commission 
would reject a transaction such as here proposed for the reason that 
such financing would inevitably create an undue hardship on the 
consuming and investing public, a similar obligation rests upon the 
Commission in the case of a refinancing incident to a proposed 
merger. The views of the regulatory agency in which the public 
conscience has been reposed may then be brought to bear in effectuat- 
ing a financial arrangement more conducive to the public interest. 
It is not unlikely that the holders of the outstanding securities of 














PUBLIC SERVICE ELECTRIC AND GAS CO. OF NEWARK 557 


the lessor companies would be willing further to relax their uncon- 
scionable grip upon the applicant company if this Commission were 
to reject the proposed transaction on the grounds that its consum- 
mation would have an adverse effect upon the interests of the public. 

The -pending application, as approved by this Commission, would 
in effect perpetuate for 100 years the inherent vice in the present 
situation which it is intended to supplant. In’order that the con- 
suming and investing public may derive a benefit: 100 years from now, 
I am not willing to approve a proposed transaction which, even in 
our present inchoate stage of regulation, does violence to sound 
principles of utility financing. 

I am not satisfied that the provisions in the Commission’s order 
regarding the accounting method which will be used in reflecting 
the results of the merger justifies approving the application. This 
provision merely requires that intangibles and inflationary elements 
which will be introduced into the accounts of the applicant as a result 
of the proposed merger be set forth on its books subsequent to their 
entry. In this respect the order does no more than to exact of the 
applicant what it is already required to do under the Commission’s 
uniform system of accounts. I believe that the applicant should be 
permitted to enter on its books no more than the original construc- 
tion cost of the utility facilities to be acquired from the lessor com- 
panies and to enter the other assets to be acquired in appropriate 
accounts at no more than their present values. In my opinion, if the 
merger is to be approved, the Commission’s order should be condi- 
tioned upon the applicant making immediate determination of the 
proper costs and values and submitting them to the Commission for 
approval prior to entry in its accounts and before the Commission’s 
authorization in this matter becomes finally effective. 

In conclusion, therefore, I am compelled to withhold my approval 
of the proposed merger. To acquiesce in the proposal of the appli- 
cant company is to lend the imprimatur of the Commission to a 
merger which I cannot help but feel, from the standpoint of a wise 
public policy, should be rejected. 


Order approving merger 
Public Service Electric and Gas Company of Newark, New Jersey 
(IT-5479) 


Upon application filed September 11, 1937, by Public Service Elec- 
tric and Gas Company, of Newark, New Jersey, pursuant to section 
203 of the Federal Power Act, for an order authorizing the merger 
into it of South Jersey Gas, Electric and Traction Company; and 


In conformity with opinion, this day entered and filed in said 
cause, 
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It is ordered that: 

(A) Said application be and the same is hereby granted, and the 
applicant, Public Service Electric and Gas Company, is hereby 
authorized to merge into it South Jersey Gas, Electric and Traction 
Company in the manner set forth in said application; subject, how- 
ever, to the following: 

(1) Any public statement of assets issued by the applicant pur- 
porting to reflect the results of said merger shall, pending restate- 
ment of the cost of the acquired properties as herein directed, indicate 
the basis on which the value of said properties was recorded; and 
shall further state that such valuation is tentafive only, being subject 
to revision upon re-examination of the underlying records and restate- 
ment of the cost of said properties in conformity with the Commis- 
sion’s uniform system of accounts. 

(2) Within six (6) months from the date of this order the appli- 
cant shall make a careful re-examination of all pertinent and available 
records and shall restate, reclassify, and redistribute the cost of the 
acquired properties into appropriate accounts in conformity with the 
Commission’s uniform system of accounts, and shall report to the 
Commission the manner in which it has done so; which restatement 
of the cost, reclassification, and redistribution of assets, when 
approved by the Commission, shall be spread upon the applicant’s 
records in lieu of the tentative valuations set down immediately upon 
the consummation of the said merger. 

(B) The foregoing authorization and approval is without preju- 
dice to the authority of this Commission or any other regulatory 
body with respect to rates, valuations, services, accounts, or any 
other matter whatsoever which may come before this Commission or 
such other regulatory body; and nothing in this order shall be con- 
strued as an acquiescence by this Commission in any valuation of 
property claimed or asserted by the applicant. 

(C) The approval herein granted shall expire unless acted upon 
within ninety (90) days after the adoption of this order; and final 
action by the applicant hereunder shall be reported to the Commission 
within ten (10) days thereafter. 


Order approving merger 


Public Service Electric and Gas Company of Newark, New Jersey 


(IT-5480) 


Upon application filed September 11, 1937, by Public Service Elec- 
tric and Gas Company, of Newark, New Jersey, pursuant to section 
203 of the Federal Power Act, for an order authorizing the merger 
into it of Paterson and Passaic Gas and Electric Company; and 













































PUBLIC SERVICE ELECTRIC AND GAS CO. OF NEWARK 559 





In conformity with opinion, this day entered and filed in said cause, 

It is ordered that: 

(A) Said application be and the same is hereby granted, and the 
applicant, Public Service Electric and Gas Company, is hereby au- 
thorized to merge into it Paterson and Passaic Gas and Electric 
Company in-the manner set forth in said application; subject, how- 
ever, to the following: 

(1) Any public statement of assets issued by the applicant pur- 
porting to reflect, the results of said merger shall, pending restatement 
of the cost of the acquired properties as herein directed, indicate 
the basis on which the value of said properties was recorded; and 
shall further state that such valuation is tentative only, being subject 
to revision upon reexamination of the underlying records and restate- 
ment of the cost of said properties in conformity with the Commis- 
sion’s uniform system of accounts. 

(2) Within six (6) months from the date of this order the appli- 
cant shall make a careful re-examination of all pertinent and availa- 
ble records and shall restate, reclassify, and redistribute the cost of 
the acquired properties into appropriate accounts in conformity with 
the Commission’s uniform system of accounts, and shall report to 
the Commission the manner in which it has done so; which restate- 
ment of the cost, reclassification, and redistribution of assets, when 
approved by the Commission, shall be spread upon the applicant’s 
records in lieu of the tentative valuations set down immediately upon 
the consummation of the said merger. 

(B) The foregoing authorization and approval is without preju- 
dice to the authority of this Commission or any other regulatory body 
with respect to rates, valuations, services, accounts, or any other 
matter whatsoever which may come before this Commission or such 
other regulatory body; and nothing in this order shall be construed 
as an acquiescence by this Commission in any valuation of property 
claimed or asserted by the applicant. 

(C) The approval herein granted shall expire unless acted upon 
within ninety (90) days after the adoption of this order; and final 
action by the applicant hereunder shall be reported to the Commis- 
sion within ten (10) days thereafter. 


Order approving merger 
Public Service Electric and Gas Company of Newark, New Jersey 
(IT-5481) 


Upon application filed September 11, 1937, by Public Service Elec- 
tric and Gas Company, of Newark, New Jersey, pursuant to section 
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203 of the Federal Power Act, for an order authorizing the merger 
into it of Gas and Electric Company of Bergen County; and 

In conformity with opinion, this day entered and filed in said cause, 

It is ordered that: 

(A) Said application be and the same is hereby granted, and the 
applicant, Public Service Electric and Gas Company, is hereby au- 
thorized to merge into it Gas and Electric Company of Bergen 
County in the manner set forth in said application; subject, however, 
to the following: 

(1) Any public statement of assets issued by the.applicant pur- 
porting to reflect the results of said merger shall, pending restatement 
of the cost of the acquired properties as herein directed, indicate the 
basis on which the value of said properties was recorded; and shall 
further state that such valuation is tentative only, being subject to 
revision upon reexamination of the underlying records and restate- 
ment of the cost of said properties in conformity with the Commis- 
sion’s uniform system of accounts. 

2. Within six (6) months from the date of this order the applicant 
shall make a careful re-examination of all pertinent and available 
records and shall restate, reclassify, and redistribute the cost of the 
acquired properties into appropriate accounts in conformity with the 
Commission’s uniform system of accounts, and shall report to the 
Commission the manner in which it has done so; which restatement 
of the cost, reclassification, and redistribution of assets, when ap- 
proved by the Commission, shall be spread upon the applicant’s 
records in lieu of the tentative valuations set down immediately upon 
the consummation of the said merger. 

(B) The foregoing authorization and approval is without preju- 
dice to the authority of this Commission or any other regulatory body 
with respect to rates, valuations, services, accounts, or any other 
matter whatsoever which may come before this Commission or such 
other regulatory body; and nothing in this order shall be construed 
as an acquiescence by this Commission in any valuation of property 
claimed or asserted by the applicant. 

(C) The approval herein granted shall expire unless acted upon 
within ninety (90) days after the adoption of this order; and final 
action by the applicant hereunder shall be reported to the Commis- 
sion within ten (10) days thereafter. 
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IN THE MATTER OF 


H. JEROME JASPAN, COMPLAINANT v. PHILADELPHIA 
ELECTRIC COMPANY, DEFENDANT 


Complaint Alleging the Maintenance of Unduly Preferential 
Rates 


IT-5461 
(Decided December 3, 1938) 
Syllabus 


A complaint made by a residential consumer of electric energy in 
intrastate commerce, alleging that interstate rates contained in a 
certain rate contract on file with the Federal Power Commission 
were unduly preferential in violation of section 205 (b) of the 
Federal Power Act, in that the electric energy was being sold below 
the cost of production, and that such sale below cost imposed an 
unjust burden on other classes of consumers, particularly residential 
consumers of intrastate current, should be dismissed without preju- 
dice when it appears to the Commission, after independent investiga- 
tion, that the interstate rates complained of were not unreasonably 5 
low nor less than the cost of production, but provided a substantial 
return on the investment. 

Arnold H. Hirsch for the complainant. 
William Clarke Mason of Morgan, Lewis & Bockius; and Frank M. 

Hunter for the defendant. 


Thomas J. Tingley for the Commission. 
By THE ComMMISsION : 


The complainant, H. Jerome Jaspan, on February 23, 1937, filed 
with the Federal Power Commission a complaint against the Phila- 
delphia Electric Company, charging that electric energy was being 
sold by the Philadelphia Electric Company under contract to Dela- 
ware Power & Light Company at an average rate of 4.9 mills per 
kilowatt-hour, although the cost of production was approximately 1.5 
cents per kilowatt-hour; that such sale imposed an excessive and un- 
just burden upon other classes of consumers, particularly upon the 
residential consumers in Philadelphia whose average rate approxi- 
mated 5 cents per kilowatt-hour; that the rates charged Delaware 
Power & Light Company were unduly preferential in violation of 
section 205 (b) of the Federal Power Act and confiscatory of the 
property of Philadelphia Electric Company. 
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The defendant, Philadelphia Electric Company, on March 23, 
1937, filed its answer denying that electric energy was sold to Dela- 
ware Power & Light Company at a rate below the cost of production ; 
that the total cost of each kilowatt-hour produced and sold by de- 
fendant to Delaware Power & Light Company approximated 1.5 
cents; that the actual cost of production to defendant of the electric 
energy sold to Delaware Power & Light Company was greater than 
the sale price of such energy under the provisions of the agreement 
between the parties. The answer of the defendant admitted that 
during the year ending December 31, 1936, Philadelphia Electric 
Company sold to Delaware Power & Light Company, under the 
written agreement between the parties, 172,131,384 kilowatt-hours of 
electric energy for which it received $844,394, or an average of 4.9 
mills per kilowatt-hour. 

The Philadelphia Electric Company is controlled by the United 
Gas Improvement Company through ownership of 97.4 percent of 
the common voting stock. The United Gas Improvement Company 
also controls Delaware Power & Light Company through ownership 
of all of the common stock of Delaware Electric Power Company 
which, in turn, owns all of the voting stock of Delaware Power & 
Light Company. The Philadelphia Electric Company sells electric 
energy to Delaware Power & Light Company under the terms of a 
written agreement dated April 1, 1930, and certain agreements sup- 
plementary thereto, all of which are filed with the Federal Power 
Commission and are designated in the files of the Commission as 
Philadelphia Electric Company Rate Schedule FPC No. 4. 

By order of the Commission, the matters brought into issue by 
the complaint and answer in this cause were assigned for hearing on 
September 15, 1937. At the hearing oral testimony was given by 
the complainant, H. Jerome Jaspan, but his testimony was limited 
to the statements that he was the complainant; that he purchased 
electricity for use in his home in Philadelphia from the Philadelphia 
Electric Company, and that he had so purchased electric energy 
for a period of 9 or 10 years. Documentary evidence submitted 
at the hearing on behalf of the complainant consisted of nine exhibits, 
being annual reports submitted by the Philadelphia Electric Com- 
pany to the Public Service Commission of the Commonwealth of 
Pennsylvania for the years ending December 31, 1934, December 31, 
1935, and December 31, 1936; certified copy of the agreement covering 
the sale of electric energy by Philadelphia Electric Company to 
Delaware Power & Light Company bearing date of April 1, 1930, 
and supplements thereto in effect during the years 1934, 1935, and 
1936; certified copies of monthly bills, with supporting detail, ren- 
dered by the Philadelphia Electric Company to Delaware Power & 
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Light Company for the calendar years 1934, 1935, and 1936; certified 
statement of the residence electric account of the complainant, H. 
Jerome Jaspan, as shown by the books and records of the Philadel- 
phia Electric Company, for the years 1934, 1935, and 1936, as well 
as copies of the bill forms used by the Philadelphia Electric Com- 
pany during this period in billing for domestic service. 

At the conclusion of complainant’s case the defendant by written 
motion moved the Commission to dismiss the complaint alleging that 
(1) the complainant had failed to prove the averments of the com- 
plaint necessary to sustain his cause of action, and (2) the Federal 
Power Commission was without jurisdiction to grant the relief 
prayed for in the complaint because it lacked the power to increase 
defendant’s rate for the sale at wholesale of electric energy in inter- 
state commerce on a complaint of alleged discrimination against 
domestic consumers of electric energy sold and delivered by defendant 
under intrastate rates and charges. Ruling upon the Motion to 
Dismiss was reserved by the examiner for determination by the Com- 
mission. On March 30, 1938, the Commission by order denied 
defendant’s Motion to Dismiss, reopened the proceedings for the 
receipts of evidence, material and relevant to the determination of 
the issues in the cause, and directed the defendant to supplement 
the record with evidence (1) in support of its contention that the 
sale price of energy sold to Delware Power & Light Company was 
not below the actual cost of production of the energy sold; (2) to 
show the advantages and disadvantages of its contract with Delaware 
Power & Light Company to both of the parties thereto; and (3) 
to show such other and additional facts as might be necessary and 
appropriate to enable the Commission to reach a final determination 
in the premises. Subsequently, on April 28, 1938, the defendant 
filed a petition for rehearing directed to the order of the Commission 
bearing date of March 30, 1938, and the Commission on May 27, 
1938, entered its further order vacating its prior order of March 30, 
1938, reopening the proceedings for further investigation into the 
charges made by Philadelphia Electric Company to Delaware Power 
& Light Company preliminary to further action by the Commission, 
and dismissing the petition for rehearing filed by defendant. 

The record in this case shows that electric energy sold by Phila- 
delphia Electric Company to Delaware Power & Light Company is 
not billed on a straight energy basis. The contract between the 
companies specified, as a basis for determining the monthly charges 
for energy delivered, a capacity demand charge of $1.3833 per kilo- 
watt, an operating demand charge of $0.195 per kilowatt, and an 
energy charge of $0.003 per kilowatt hour. However, it is also pro- 
vided that in determining the capacity demand, Delaware Power & 
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Light Company shall receive credit, against measured demand, equal 
to the generating capacity maintained, as cold stand-by under the 
terms of the agreement, at its Brandywine plant. Under this 
arrangement Delaware Power & Light Company receives a monthly 
credit for 12,200 kilowatts of demand. At $1.3833 per kilowatt, 
this credit equals $16,876.26 per month, or $202,515.12 annually. 
The contractual arrangements between Philadelphia Electric Com- 
pany and Delaware Power & Light Company also provide for the 
sale and delivery of electric power and energy to Worth Steel Com- 
pany upon a special basis, although served directly by Delaware 
Power & Light Company. In the determination of the basic sales 
price of electric energy sold by Philadelphia Electric Company to 
Delaware Power & Light Company, consideration must be given 
to the credit received by the Delaware Power & Light Company 
because of the maintenance by it of cold stand-by capacity at its 
Brandywine plant and energy transactions and charges relating to 
the service furnished Worth Steel Company, under a special arrange- 
ment, must be excluded from such computation. When these adjust- 
ments are made it is found that Philadelphia Electric Com- 
pany delivered to Delaware Power & Light Company during 1936, 
157,226,985 kilowatt-hours of electric energy with a straight con- 
tract price of $984,323.44, or 6.26 mills per kilowatt-hour. It is this 
sale price which must be taken into consideration in determining 
whether Philadelphia Electric Company sells and delivers electric 
energy to Delaware Power & Light Company below cost and whether 
sales on such a basis are prejudicial to domestic consumers in the 
intrastate area served by Philadelphia Electric Company. 

The Commission recognizes the fact that it is manifestly impos- 
sible for an individual complainant to make out a prima facie case 
in a rate controversy such as that pending before the Commission 
in this proceeding. An individual complainant seldom, if ever, has 
the necessary funds to finance the investigation and prosecution of 
such a case, When it can be demonstrated by the complainant, or the 
Commission finds, as the result of a preliminary investigation, that 
there is reasonable justification or probable cause for the complaint 
and that the public interest will be served by prosecuting the neces- 
sary inquiry and investigation into the matters complained of; then 
the Commission will take all necessary action to determine and 
assemble relevant facts and information that may be required to 
enable it to consider and decide the issues presented by the complaint. 
If, on the other hand, the showing made by the complainant or the 
results of the preliminary investigation by the Commission should 
show that the complaint is without justification or basis in fact, 
then there can be no reason to promote further inquiry or 
investigation. 
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Data end information submitted of record in this case by the 
complainant do not furnish a full and complete basis for determining 
the cost to Philadelphia Electric Company of supplying electric 
energy to Delaware Power & Light Company, but the Commission 
has inquired into the relevant facts and information necessary to 
determine such cost through independent investigations conducted 
by its own engineers and accountants. The preliminary investiga- 
tion and survey made by engineers and accountants of the Com- 
mission shows that the Philadelphia Electric Company is not selling 
electric power and energy to Delaware Power & Light Company at 
less than the cost of generation and transmission, including other 
appropriate expense; that the price received by the Philadelphia 
Electric Company for the energy sold represents a substantial return 
upon the property devoted to the service required to generate and 
deliver the electric energy sold to Delaware Power & Light Com- 
pany. Since these facts are clearly apparent, further investigation 
and inquiry into the matters involved in this case cannot be justified. 

If the Commission had found, as a result of the investigations 
made, that Philadelphia Electric Company was selling electric power 
and energy to Delaware Power & Light Company at less than cost 
or that such sales, at the rates in effect, were in violation of the 
provisions of section 205 (b) of the Federal Power Act, the de- 
fendant, Philadelphia Electric Company, could have been required 
by order to submit full and complete information, data, and reports 
relating to its property, investment, and expense in serving Delaware 
Power & Light Company. Furthermore, the Commission, to the 
extent necessary to assemble all pertinent and relevant facts, would 
have made such other and further field investigations and studies as 
might have been necessary. 

The Federal Power Commission, however, has no power or author- 
ity to remove unjust discrimination which may be the result of rates 
charged by the Philadelphia Electric Company to its intrastate 
domestic consumers to which class of consumers the complainant 
helongs. Section 206 (a) of the Federal Power Act provides that 
when the Federal Power Commission finds that undue discrimina- 
tion exists, it shall fix, by order, the rates and charges to be there- 
after observed and in force with respect to the ‘sale or transmission 
of electric energy subject to its jurisdiction. The complaint says, 
in effect, that the rates and charges assessed and collected by Phila- 
delphia Electric Company for electric energy sold to Delaware Power 
& Light Company are too low and should be increased in order that 
discrimination against domestic consumers in Philadelphia may be 
removed. However, since it clearly appears to the Commission that 
the interstate rates charged by Philadelphia Electric Company to 
Delaware Power & Light Company are not unreasonably low or less 





566 FEDERAL POWER COMMISSION 


than the cost of generating, transmitting, and supplying electric 
energy to Delaware Power & Light Company, and, in fact, provide 
a substantial return on the investment, it follows that there is no 
basis upon which to predicate a finding of undue discrimination 
under the provisions of the Federal Power Act. 
An appropriate order will be entered dismissing the complaint 
without prejudice. 
Crype L. Seavey. 
Cravpe L, Draper. 
Joun W. Scort. 


Order dismissing complaint 


H. Jerome Jaspan, Complainant v. Philadelphia Electric Company, 
Defendant 


(IT-5461) 


It appearing to the Commission that: 

Further investigation into the charges made by Philadelphia 
Electric Company for electric energy delivered to Delaware Power 
and Light Company has been concluded; that full consideration of 
the results of such further investigation and the record of the pro- 


ceedings in this case, including the testimony and evidence adduced 
at the hearing held on September 15, 1937, clearly shows that the 
public interest will not be served by further prosecution of the in- 
quiry and investigation instituted, for the reasons more fully set 
forth in opinion, issued this day and made a part hereof; 

The Commission orders that: 

The complaint filed in this case be and it is hereby dismissed 
without prejudice, 





IN THE. MATTER OF 


SOUTHERN CALIFORNIA EDISON COMPANY, LTD., AND 
SAN JOAQUIN LIGHT AND POWER CORPORATION 


Application for determination of the Equitable Proportion of Annual 
Charges on Headwater Improvements To Be Paid by the San Joaquin 
Light and Power Corporation 


EP—Nos. 67, 96, 120 
(Decided January 23, 1939) 


Syllabus 


. The general purpose of section 10 (f) of the Federal Power Act is 
to encourage orderly and comprehensive development of water- 
sheds having power value through financial contributions by lower 
licensees who benefit from upstream improvements. Under it 
the Commission performs the statutory function of equitably ap- 
portioning annual charges for interest, maintenance, and deprecia- 
tion on upper storage reservoirs and other headwater improvements. 

. Headwater improvements to be considered include, among others, 
those which are under Forest Service permit as well as those 
licensed under the Power Act. 

. The lower power developer can be expected to share the burden of 
headwater improvements only if benefit is available from storage 
releases. Benefits received by these licensees can be measured by 
the amount and value of energy generated at plants by use of 
stored water. 

. In determining benefits received by both upper and lower licensees, 
consideration should be given to constructed facilities but no 
consideration is to be given to probable new construction even 
though at one time its proposed construction was approved by the 
Commission for inclusion under license. 

. “Optional storage” is defined as that storage of water in reservoirs 
or other headwater improvements which could be used by upper 
licensee as natural stream flow through its plants and which, at a 
later time, would not increase the reservoir spill. 

. The storage of water which could have been used by the lower 
licensee at the time it was stored will be considered as “adverse” 
storage. The release of stored water by the upper licensee at a 
time when it must be wasted or spilled by the lower licensee will 
be considered as not beneficial to the latter. 

. Insofar as conveyance charges are concerned, it is reasonable to 
consider that stored water originated in localities which would 
require the least cost of conveyance, irrespective of whether this 
accords with actual reservoir manipulation or plant operation 
by the upper licensee. 
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8. The cost of intake structures which are an integral part of a tunnel 
used for conveyance will be allocated to the tunnel cost rather 
than the reservoir cost even where such intake structures are 
located in the reservoir. 

9. The conduits and tunnels shall be considered as being (a) in part 
devoted to the conveyance of water for direct use for current 
power plant operation, a function beneficial only to the upper 
licensee; and (b) in part devoted to the conveyance of water for 
storage and later use, a function beneficial to both licensees. 

10. Apportionment of total annual charges for interest, maintenance, 
and depreciation on conveyance facilities shall be in the ratio 
that the amount of water conveyed for “direct use” bears to the 
amount of water conveyed for storage and later use. 

11. Under the circumstances and conditions existing in this case, 
seasonal storage only shall be taken into account in determining 
the amount of water conveyed by the tunnels and conduits for 
storage and later use and the storage season for any reservoir 
for any year shall comprise the time between the dates of 
minimum and maximum elevation. 

12. The value of power generated by upper and lower licensees from 
the storage releases depends upon two elements: (a) the num- 
ber of kilowatt-hours generated by each; and (b) the value of 
each kilowatt-hour generated. 
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By THe CoMMISSION: 


The Southern California Edison Company, Ltd., filed an applica- 
tion for determination under section 10 (f) of the Power Act of the 
equitable proportion of annual charges for interest, maintenance, and 
depreciation on its storage reservoirs and other headwater improve- 
ments to be paid by the San Joaquin Light and Power Corporation. 


FINDINGS 





1. The application is filed by the Edison Company as holder of 
license for project No. 67, which embraces Florence Lake reservoir, 
Florence tunnel, the Mono-Bear diversion works and conduit, Hunt- 
ington-Shaver tunnel, and Shaver Lake reservoir; and as holder of 
Forest Service permit under the Department of Agriculture for Hunt- 
ington Lake reservoir. 

2. These storage reservoirs and other headwater improvements are 
used to convey and store water which is used by the Edison Com- 
pany through its powerhouses Nos. 2A and 8 (which are parts of 
project No. 67), and powerhouse No. 3 (licensed as project No. 120), 
and powerhouses Nos. 1 and 2 (which are under the Forest Service 
permit referred to above). 
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3. The water is also used by the San Joaquin Corporation through its 
Kerckhoff plant, licensed as project No. 96, where the benefits are 
obtained for which payment is sought. 

4. The two companies referred to come within the provision of section 
10 (f) of the Federal Power Act as holders of the licenses and permit 
referred to above. 

5. All of the facilities mentioned are located in California on the 
San Joaquin River or its tributaries. Water is stored in Florence 
Lake located on the south fork of the San Joaquin River and con- 
veyed through Florence tunnel to Huntington Lake located on Big 
Creek. Water is also carried to Huntington Lake from Mono and 
Bear Creeks through diversion structures and conduits which connect 
with Florence tunnel. Florence Lake reservoir has a usable capacity 
of approximately 64,400 acre feet, and Huntington Lake reservoir 
has a usable capacity of approximately 89,160 acre feet. From Hunt- 
ington Lake the water is conveyed to power house No. 1, and thence 
to power house No. 2, or it is conveyed through the Huntington- 
Shaver tunnel to Shaver Lake reservoir, which has a capacity of 
approximately 135,283 acre feet and is located on Stevenson Creek. 
From Shaver Lake the water is conveyed through power house No. 
2A. Power houses Nos. 2 and 2A discharge into the same pond on 
Big Creek which serves as an intake for a tunnel and penstock lead- 
ing to power house No. 8 located on the San Joaquin River, after 
which the water is conveyed through power house No. 3, the lowest 
plant of the Edison Company. Power house No. 3 discharges back 
to the San Joaquin River from which the water is again diverted by 
the San Joaquin Corporation through the Kerckhoff power house, 
project No. 96. 

6. Additional head of more than 1,500 feet is developed for power 
purposes by the water used through power houses Nos. 1 and 2 than 
by the water used through power house No. 2A. Huntington Lake is 
fed by Big Creek and its own rather limited drainage area in addi- 
tion to the South Fork water diverted through the facilities 
mentioned. 

7. All of the power plants mentioned generate electric energy from 
the water stored in one or more of the three reservoirs of the Edison 
Company and conveyed through its diversion strictures, tunnels, 
and conduits. Power houses Nos. 1 and 2 receive only water 
coming from Florence Lake or Huntington Lake and are served only 
by the Mono-Bear diversion works and conduit and the Florence 
tunnel, so far as this determination is concerned. Power house No. 
2A receives water stored in Shaver Lake and in addition at times 
receives water stored in Huntington Lake and Florence Lake and con- 
veyed through Florence tunnel and Huntington-Shaver tunnel, or 
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water diverted through the Mono-Bear diversion works and conduits 
into Florence tunnel. Power houses Nos. 3 and 8 and the Kerckhoff 
plant. receive water from all of these resources and are served by all 
of the conveyance facilities. 

8. The number of kilowatt-hours generated by the several plants 
from storage releases has been ascertained by actual measurements as 
reflected in Exhibit No. 3. 

9. Neither the upper nor lower power companies herein have received 
benefits from unconstructed facilities and the cost of only constructed 
facilities which contribute to benefits should be considered by the 
Commission in this determination. 

10. The Florence tunnel intake is an integral part of the tunnel and 
its cost is a part of the cost of the tunnel. 

11. The Mono-Bear diversion works and conduit, Florence tunnel and 
Huntington-Shaver tunnel, in all of their several parts, are devoted 
to (a) the conveyance of water for direct use, and (+) the conveyance 
of water for storage and later use. The conveyance of water for 
direct use benefits only the Edison Company. The conveyance of 
water for storage and later use benefits both companies in the ratio 
set forth herein. 

12. Under the circumstances and conditions existing in this case, the 
amount of water conveyed by the tunnels and conduits for storage 
and later use is determined from the seasonal storage in each reser- 
voir. The storage season for any reservoir for any calendar year is 
the time between the dates of minimum and maximum elevation, 
taking into account the provisions stated below. The volume of water 
as measured between the minimum and maximum levels of a reservoir 
during any calendar year is the volume of water conveyed to that 
reservoir during that year for storage and later use, or which would 
have been conveyed under the provisions of paragraph 15, referred to 
below, whenever said provisions apply. 

13. Florence Lake, Huntington Lake, and Shaver Lake reservoirs are 
used to store water which is beneficial to both companies. Benefits 
from these headwater improvements are directly measurable and 
should be determined from the quantity of energy generated at each 
plant below from water stored above. 

14, Benefits contributed through use of the tunnels and conduits are 
measurable in the ratio which the actual use of such facilities in con- 
veying water for storage bears to the actual use of such facilities in 
conveying water for direct use in current power plant operation. 
Annual charges on tunnels and conduits should be determined di- 
rectly for each year in accordance with this ratio. 

15. In considering the storage of water as affecting the charges for 
conveyance to storage, it is reasonable to make the computations as if 
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the upstream reservoirs were utilized to the fullest possible extent 
before transferring water to lower reservoirs and thus incurring 
greater conveyance charges. 

16. Insofar as conveyance charges are involved, substantial equity 
will be done both parties by considering that stored water originated in 
localities so as to require the least cost for conveyance, irrespective 
of whether this accords with the actual reservoir manipulation and 
plant operation by the Edison company. 

17. The value of the energy generated by each of the companies from 
the storage releases depends upon two elements, viz.: (a) The number 
of kilowatt-hours generated by each; and (6) the value of each kilo- 
watt-hour generated. 

18. The licensees contended that the value of each kilowatt-hour gen- 
erated by the two companies from the stored water depends upon 
the time the stored water reaches the respective plants, condition of 
the reservoirs when the water is stored, control exercised over the 
time of releases, storage of water which is stored at a time when it 
would have been useful as natural stream flow to either company, 
hydraulic capacity and electric load of the San Joaquin corporation 
at time of storage and receipt of the stored water, and wastage of 
storage releases. 

19. An exact determination of the actual relative values of the energy 
generated in the respective plants using the stored water is not pos- 
sible, but by giving due weight to the use which could have been 
made of the stored water at the time it was stored, the actual use of 
the stored water and the control over the storage and releases, a very 
close approximation of the actual values can be reached. The follow- 
ing elements enter into such a determination: optional storage, non- 
optional storage, adverse storage, and wastage. 

20. “Optional storage” is the storage made by the Edison company of 
water which at the time stored could have been used as natural stream 
flow through the Edison company plants and which did not later 
increase the spill from its reservoirs. 

21. “Non-optional storage” is all storage by the Edison company 
other than optional storage. 

22. Water which is stored at a time when it would have been useful to 
the San Joaquin corporation should be deducted as “adverse storage” 
from the total volume released from storage. 

23. Water coming from storage releases which is spilled or wasted 
over the Kerckhoff Dam should be deducted from the total volume re- 
lease from storage. 

24. The benefits derived from “optional storage” releases are depend- 
ent upon a number of contingencies which may arise later in the year 
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and may be one or more of the following: (a) It may be possible to 
avoid using steam plants of lower efficiency at the time the water is 
released than when it was stored; (b) the energy generated by such 
stored water may be used to meet conditions of heavier load than had 
been anticipated; (c) use of such stored water may make it possible 
to use relatively cheap fuel at the time the water is stored instead of 
more expensive fuel later in the year; (d) the energy generated by 
such stored water may be used to develop primary power later in the 
year in the case of unanticipated demand; (e) the storage of water 
during “optional” periods sustains greater heads on power houses Nos. 
‘1 and 2A during part of the year by keeping Huntington and Shaver 
Reservoirs at higher levels; and (/) storage in such times may result 
in more water being stored during the year if unfavorable run-off 
conditions, which cannot be foreseen, occur later in the season. 

25. Each kilowatt-hour generated at the Edison company’s power 
plants for its “non-optional storage” releases has twice the value of 
each kilowatt-hour generated at the Kerchkoff plant from all such 
storage releases. 

26. Each kilowatt-hour generated at the Edison company power 
plants from its “optional storage” releases has one-half the value of 
each kilowatt-hour generated at Kerckhoff plant from all such storage 
releases. 


27. In accounting for stored water, so far as conveyance charges 
are concerned, substantial equity will result if the Edison company 
observes the following program for allocating inflow to storage: 


STORAGE IN SHAVER LAKE 


{All storage to be made from flows occurring during the storage season for this reservoir} 


(a) Inflow from Stevenson Creek. 

(6) Huntington-Shaver Conduit accretion? (considered as con- 
veyed by the lower section only). 

(c) Pitman Creek diversion. 

(d) Unregulated or surplus flow from Big Creek during the stor- 
age season of the Shaver Reservoir if there is any such flow during 
this period above that required to fill Huntington Lake to maximum 
capacity. 

(e) Florence Tunnel accretion.? 

(f) Mono-Bear Creek diversion. 

(g) Unregulated or surplus flow from the South Fork at Florence 
Lake during the storage season of the Shaver Reservoir if there is 
any such flow during this period above that required to fill Florence 
Lake and Huntington Lake to their maximum capacities. 


1 Where records of tunnel accretions are not available they shall be estimated on a 
monthly basis by taking monthly averages of the recorded accretions. 
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STORAGE IN HUNTINGTON LAKE 


[All storage to be made from flows occurring during the storage season for this reservoir] 


(a) Inflow from Big Creek. 

(6) Florence Tunnel accretion? (considered as conveyed by Lower 
Florence Tunnel only). 

(c) Mono-Bear Creek diversion. 

(d) Unregulated or surplus flow from the South Fork at Florence 
Lake during the storage season of Huntington Reservoir if there is 
any such flow during this period above that required to fill Florence 
Lake to maximum capacity. 

28. The cost of operation of the Edison company’s headwater im- 
provements is not a part of the maintenance eost, but is a direct charge 
for which the Edison company alone is responsible. 


OPINION 





An application was filed with the Commission on March 5, 1929 
by the Edison company as. licensee of project No. 67 and as a per- 
mittee under the Forest Service, Department of Agriculture, seeking 
a determination of the amount due under section 10 (f) of the then 
Federal Water Power Act from the San Joaquin Corporation (a 
subsidiary of Pacific Gas and Electric Company) licensee of project 
No. 96, for such part as the Commission may deem equitable of the 
annual charges for interest, maintenance and depreciation on cer- 
tain storage reservoirs and other headwater improvements compris- 
ing part of project No. 67 and part of a project under Forest Service 
permit, and alleged to be beneficial to project No. 96. Upon investi- 
gation of the situation, it was found that project No. 120, also li- 
censed to the Edison company, should be considered in connection 
with the application and this has been done. Several hearings have 
been held for the presentation of all pertinent facts and arguments 
The pertinent paragraph of section 10 (f) of the Power Act as 
incorporated in the licenses issued for these projects reads as follows: 
That whenever any licensee hereunder is directly benefited by the construction 
work of another licensee, a permittee, or of the United States of a storage 
reservoir or other headwater improvement, the Commission shall require as a 
condition of the license that the licensee so benefited shall reimburse the 
owner of such reservoir or other improvements for such part of the annual 
charges for interest, maintenance, and depreciation thereon as the Commission 
may deem equitable. The proportion of such charges to be paid by any licensee 
shall be determined by the Commission. 
This paragraph was amended, August 26, 1935, so as to require the 
licensees or permittees affected to pay to the United States the cost 
of making such determination as fixed by the Commission. 


? See footnote on p. 572. 
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Congress in the enactment of section 10 (f) of the Power Act in- 
tended to encourage the orderly and comprehensive development of 
watersheds having power value through financial contributions by 
lower licensees who benefit from upstream improvements where upper 
storage reservoirs or other headwater improvements will result in a 
more nearly uniform or desirable flow than is available under natural 
conditions. The section contemplates that where lower licensees and 
other power developers are benefited they shall participate in the 
financial burden incident to the orderly and systematic construction 
of power and storage facilities of a river basin. Such financial sup- 
port of headwater improvements by downstream beneficiaries ex- 
tends the feasible limits of such improvements in the common interest. 
The act imposes upon the Commission the task of equitably appor- 
tioning the annual charges for interest, maintenance and deprecia- 
tion of the upper headwater improvements so that each beneficiary 
may contribute its just share for the construction of such upper im- 
provements of common benefit. It should be borne in mind that the 
public interest as well as the interest of the Edison company requires 
a coordinated system with the various component features planned 
and laid out with respect to their utilization as a whole. 

The natural flow of the South Fork of the San Joaquin River and 
tributaries from which the water supply for the various plants is 
obtained is quite irregular, being derived in large part from snow 
melting during the early summer months and it is obvious that the 
storage feature of the development is of great importance. The testi- 
mony shows, and there is no argument advanced to the contrary, 
that the Edison company’s so-called Big Creek System, comprising 
all of their plants considered in this case, would not have been econo- 
mically feasible without a large amount of storage. Storage works, 
therefore, constitute an essential and inseparable part of the develop- 
ment of the unified system and cannot be considered as merely an 
adjunct or accessory to other project works. 

The Florence, Huntington, and Shaver reservoirs furnish storage 
facilities of considerable value to both the Edison company and the 
San Joaquin corporation and their appurtenant structures, such as 
tunnels and conduits, make beneficial use of these storage reservoirs 
possible, thus enabling both companies to take advantage of the stor- 
age facilities. It has been necessary to separate the functions of the 
several conduits involved to determine what principles should govern 
in the allocation of the charges to be assessed against the lower de- 
veloper, the San Joaquin corporation. 

The lower licensee does not benefit from use of storage facilities 
when the water is released so as to reach the lower plant at a time 
when the water supply below is adequate to operate the lower plant 
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and the storage water must be spilled. When the storage water bene- 
fits both licensees the proportion of the total benefit to be allocated to 
each party must be ascertained. Accordingly, the benefits received by 
each company can be measured by the respective amounts and values 
of usable electric energy generated by storage water at the several 
plants in which the storage water is used. The Edison company 
alone has control over the release of stored water and the San Joaquin 
corporation must take the stored water as it comes from the lowest 
Edison company plant, power house No. 3. 

The Edison company at one time proposed to construct storage 
reservoirs at Blaney Meadows, upstream from Florence Lake, and at 
Vermillion Valley, upstream from the diversion works on Mono 
Creek. It also proposed to construct power house No. 4 with intake 
immediately downstream on the San Joaquin River from powerhouse 
No. 3, which would increase the number of Edison units using the 
stored water. 

The San Joaquin corporation contended that the unconstructed 
power house No. 4, which the Edison company once proposed to 
build, should be included in computing benefits to the Edison com- 
pany because it was originally included in the development plans 
and was under Forest Service permit. This permit was revoked by 
the Secretary of Agriculture on February 18, 1933. An application 
for inclusion of power house No. 4 in project No. 120 was filed by the 
Edison company with the Commission on July 19, 1929, but was 
withdrawn January 13, 1933. The San Joaquin corporation argued 
that as the plant was originally a part of the Edison company 
scheme of development, its abandonment reduced the potential bene- 
fits obtainable by the Edison company from its headwater improve- 
ments. 

The Edison company argued that it would be inequitable to 
charge it as licensee for benefits which it might have received had 
power house No. 4 once proposed for construction been actually built 
and pointed out certain alleged inconsistencies or inequalities which 
might be brought about by an impartial application of the San 
Joaquin theory. For example, the Edison company claimed that 
the theory which called for consideration of the proposed construc- 
tion of power house No. 4 would require also consideration by the 
Commission of the proposed Blaney Meadows and Vermillion Val- 
ley reservoirs with their potential benefits to both companies. 
Furthermore, such theory would require consideration of the poten- 
tial advantage of power house No. 4 as a forebay regulator for the 
Kerckhoff plant which, in turn, might affect the ratio of relative 
values of the energy generated at the respective plants from the 
stored water. 
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It may be further stated that the San Joaquin corporation is unable 
to allege or prove any obligation or duty upon the Edison company 
to construct power house No. 4. There was no privity between the 
parties, either expressed or implied in the Edison company’s original 
intention to construct additional plants or other storage facilities 
and hence the Edison company incurred no obligation to the San 
Joaquin corporation in abandoning this intention. Nor were any 
expenditures shown to have been made by the San Joaquin corpora- 
tion in reliance upon the assumption that the Edison company would 
construct power house No. 4. 

The Commission therefore is of the opinion that in determining 
the benefits received by both the upper and lower power companies, 
consideration should not be given to unconstructed facilities. 

The headwater improvements, all or a part of the annual charges 
for which ara to be divided between the licensees, are as follows: 

(1) Florence Reservoir. 

(2) Huntington Reservoir. 

(3) Shaver Reservoir. 

(4) Upper Florence Tunnel. 

(5) Lower Florence Tunnel. 

(6) Mono-Bear Diversion Works and Conduit. 

(7) Huntington-Shaver Tunnel (upper section). 

(8) Huntington-Shaver Tunnel (lower section). 

(9) Florence Tunnel Intake. 

In addition to the cost incurred in constructing the above-listed 
facilities, the Edison company incurred certain costs for water rights 
incident to the use of these facilities for storage purposes. Such 
costs of water rights have been included in the cost of the headwater 
improvements to which the rights are appurtenant. The annual 
charges by reason of such expenditures by the Edison company are 
properly allowable to headwater improvements and are to be shared 
by the San Joaquin corporation in the ratio set forth in the accom- 
panying determination of the Commission. 

With respect to the Florence, Huntington, and Shaver reservoirs, 
all of the annual charges for maintenance, interest and depreciation 
are to be shared upon the basis of the ratios fixed in the aforesaid 
determination. 

Question has been raised as to whether the cost of Florence Tunnel 
intake should be charged to Florence Lake reservoir or to the tunnel 
leading from Florence Lake. The tunnel is the connecting link be- 
tween Florence Lake and Huntington Lake and is the only means 
by which the water is carried from Florence Lake and from Mono 
and Bear Creeks. The tunnel intake receives water from Florence 
Lake reservoir and admits it to the tunnel. The function of the 
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reservoir is to store water and this function could be exercised with- 
out the use of the intake works. The function of the tunnel is to 
convey water and this function could not be exercised without in- 
take works and no contention is made that the intake works provided 
are improper for the function which they are to serve. The Com- 
mission:is of the opinion that the intake structure as an integral part 
of the tunnel should be considered with the tunnel and its cost (about 
$300,000) should be included in the cost of the tunnel. 

It seems apparent that some part of the annual charges for the 
Florence Tunnel, the Mono-Bear Conduit and the Huntington-Shaver 
Tunnel should be allocated to headwater improvements, but the two 
companies disagree widely as to the proportions of such allocations 
and advocate divergent methods of arriving at the ratio to be used. 

The San Joaquin corporation admits that it was more economical 
to provide the storage reservoir capacity (conveyance to storage not 
included) as actually developed rather than by the alternate scheme 
including Vermillion Valley and Blaney Meadows reservoirs, but ad- 
vanced the alternate scheme as a measure of the maximum limit of tun- 
nel and conduit costs properly allocable to conveyance to storage in 
Huntington or Shaver Lake and to show the primary purpose of the 
tunnels :and conduits. It contends that the cost of existing tunnels 
allocable to conveyance for storage could not reasonably exceed the 
additional cost of providing storage on the South Fork over the cost 
of storage capacity actually provided for South Fork floodwaters. 
It did not, however, advocate the use of this additional cost figure 
for allocation to “conveyance for storage,” but rather a still lower 
figure representing that company’s estimated increment cost for en- 
larging tunnels to carry additional water for storage: That is, the 
additional cost of the tunnels as actually built over what the cost 
would have been had the tunnels been built only large enough to 
carry water for direct use. 

In its opening brief, the San Joaquin corporation admitted that 
the original plan of development included the enlarged Shaver Lake 
reservoir, from which it would seem to follow that the original plan 
should have included tunnel and conduit capacity to fill this reservoir. 

The San Joaquin corporation also contends that because the cost 
of storage on South Fork was much less than that allocated to storage 
under the Edison company theory, the purpose of the various con- 
duits and tunnels must be primarily for conveying water for direct 
use through the Edison company plants and, with respect to the 
facilities for conveyance to storage, only the additional .cost -of. en- 
larging the tunnels so as to carry also water for storage is properly 
an investment in headwater improvements and a joint liability of 
the two companies. 
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After consideration of the record of hearings held and the several 
briefs filed by both licensees, the Commission on July 10, 1937, trans- 
mitted a letter to each company suggesting that certain decisions, 
criteria and principles be followed by them in making computa- 
tions of the amounts actually due to the Edison company on account 
of the headwater improvements in question, which computations 
would serve as a guide to the Commission in making its determina- 
tion. 

The San Joaquin corporation requested a rehearing as to three para- 
graphs of the Commission’s letter of July 10th dealing with allocation 
of the cost of conveyance structures upon the ground that the con- 
veyance of water “for storage and later use” serves, at one and the 
same time, two functions, viz, (1) the development of storage, which 
is beneficial to both licensees in the ratio herein fixed by the Com- 
mission, and (2) development of the head utilized in the Edison 
Big Creek plants, which is beneficial only to the Edison company. 
Consequently it argued, “the conveyance of water for storage and 
later use” is not “a function beneficial in its entirety to both 
licensees.” The amount of money involved in the respective methods 
of allocating the cost of conveyance structures represents a sub- 
stantial difference. The Commission granted a hearing upon this 
single question and additional arguments were made by both com- 
panies, followed by the filing of additional briefs. 

The correctness of part of the San Joaquin corporation’s claim 
must be admitted; that is, (1) that the water is stored at such points 
that it can be used through the Edison plants; and (2) that the 
tunnels and conduits convey water to storage. It does not necessarily 
follow, however, that the conveyance of water through conduits and 
tunnels in the Edison company’s system to points where it can be 
used through the Edison company plants is beneficial only to the 
Edison company. 

As the San Joaquin corporation points out, the water stored is 
naturally tributary to the Kerckhoff plant and since it would have 
flowed to that plant by the natural channel, the place of storage in 
the upper watershed has no effect on the amount of power produced 
by the Kerckhoff plant from stored water. The conveyance of water 
to Huntington Lake Reservoir is beneficial to the Edison company in 
that the water is conveyed to a place suitable for developing head, 
when water is conveyed from Huntington Lake to Shaver Lake, but it 
is conveyed to a place where less head can be developed than if it were 
used directly for power development out of Huntington Lake. 
When it is conveyed to either Huntington or Shaver reservoir, it is 
conveyed to a place where it may be stored, a conveyance function 
beneficial to both licensees, 
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It is obvious, however, that neither Huntington Lake nor Shaver 
Lake could have been used as storage reservoirs for South Fork 
water and Mono and Bear -Creek water if conveyance facilities 
had not been provided to conduct the water to those reservoirs and 
neither company could have enjoyed any benefits by reason of storage 
of the flood waters in question. Hence, the cost of such conveyance, 
which makes possible the storage of water and its later use by both 
licensees, should be apportioned between the two licensees in the ratio 
herein fixed for storage works unless the position taken by the San 
Joaquin corporation offers a more equitable treatment of such appor- 
tionment. 

Even if the contention of the San Joaquin corporation should be 
sound in assigning two functions to the Mono-Bear conduit and the 
Florence tunnel so far as stored water is concerned, it does not stand 
analysis when applied to the cost of the Huntington-Shaver tunnel 
when conveying water for storage in Shaver Lake. It is not neces- 
sary to convey water beyond Huntington Lake in order to reach a 
location suitable for developing head through the Edison plants. 
In this respect Huntington Lake is similar to the San Joaquin River 
at the confluence of Big Creek, for water at such confluence may be 
used for the development of power through power house No. 3 and the 
Kerckhoff plant without further conveyance cost. When water is 
conveyed from Huntington Lake to Shaver Lake through the 
Huntington-Shaver tunnel, the “head development value” is 
decreased rather than increased, because over 1,500 feet more of head 
is developed by water discharged from Huntington Lake through 
power houses Nos. 1 and 2 than is developed by water discharged 
from Shaver Lake through power house No. 2A. 

At the hearing on December 16, 1937 counsel for the San Joaquin 
corporation sought to prove the inequity of the method prescribed 
in the Commission’s letter of July 10, 1937 by illustrating through 
exhibit No. 15 two hypothetical assumptions which could be made 
under different plans for constructing reservoirs and tunnels, and 
argued that values could be assigned to various parts of the hypo- 
thetical projects so that under one situation the lower licensee would 
pay considerably more than the charges for exactly the same benefits 
that could be secured by another type of construction. Under the 
figures given by counsel, payments by the lower licensee appear to 
be out of proportion to the benefits received. However, making 
arbitrary assumptions as to cost allocation to show that a lower 
benefited licensee might be required to pay more for the same amount 
of stored water under one situation than under another is not always 
a reliable method of proving the inequity of principles intended to 
be applied to existing structures to which the assumptions do not 
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apply. By equally arbitrary selections of other cost figures, the 
reverse factual presentation could be’ made. 

Furthermore, these power plants and storage facilities have been 
constructed by the companies not with a view to taking undue advan- 
tage of the lower licensee but for the purpose of making an orderly, 
economic, and comprehensive development of this region. There 
has been no claim or proof of improper motives in making the upper 
improvements and the Commission must, therefore, consider the 
structures as built rather than some other plan which might have 
been adopted. 

The conveyance facilities transport water for direct use and for 
storage. In considering the charges for conveyance for storage, some 
definite rules must be adopted to allocate the stored water as to 
origin. 

The San Joaquin corporation proposed a complete plan of allo- 
cation to storage based upon the contention that the more expensive 
water, i. e., water having the highest conveyance cost, should be uti- 
lized for direct use so that water stored should have lower trans- 
portation cost. This theory calls for the storing of all the water 
tributary to Huntington and Shaver reservoirs, up to the capacities 
of the reservoirs, while, during the storage period, the power plants 
are being supplied with water for direct use by means of the Flor- 
ence and Huntington-Shaver tunnels, or by drawing on reservoir 
storage already made from water previously conveyed by the tunnels. 

The figures submitted by the Edison company modified the theory 
of allocation to storage and assumed that all of the water tributary 
to the above-mentioned reservoirs was stored during the storage 
season only on days when use of the water by the Edison company 
plants did not exceed the flow through the Florence tunnel. To 
apply its modification of the San Joaquin theory, the Edison com- 
pany resorted to day-by-day. accounting for.stered water rather than 
seasonal accounting. This application is faulty because it involves 
the variation of the Edison plant operations and the exigencies of 
its load demand, with neither of which is the San Joaquin 
corporation concerned. 

The Edison company is in undisputed control of the operation of 
headwater facilities, storing and releasing water without regard to 
the wishes of the San Joaquin corporation. When accounting for 
stored water is made on a seasonal basis and it is assumed that 
sources of origin may draw on reservoir accumulations to supply 
water for use during the storage season, the Edison company has. 
as an alternative choice, the allocation of Big Creek and Stevenson 
Creek waters to storage in Huntington and Shaver Lakes precedent 
to storage in these reservoirs from other sources. In making the 
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determination herein sought the Commission considers that in stor- 
ing water the Edison company acts to some extent as agent or 
trustee for the San Joaquin -corporation, and is confronted with 
the choice of various sources of supply for obtaining the stored 
svater. So far as the San Joaquin corporation’s interests are con- 
cerned, the water should be stored from the most inexpensive source 
and since that company is obligated to pay for a service rendered 
by the Edison company, the latter company should perform that 
service as cheaply as consistent with the actual operation 
requirements of the unified system. 

It is entirely reasonable and not inconsistent with actual and prac- 
ticable operations that distant sources of supply should establish 
sufficient reserves or forebay credits in Huntington and Shaver 
Lakes so as to be able to supply all plant demands during the storage 
season. The varying and irregular operations of the Edison com- 
pany’s power plants should not be set up as the factor governing the 
allocation of stored water as to origin insofar as such allocation de- 
termines the charges to be paid by the San Joaquin corporation, even 
though such procedure might simplify the aceounting for stored 
water. 

It has appeared reasonable to the Commission, insofar as convey- 
ance charges are involved, to consider that stored water originated 
in localities so as to require the least cost of conveyance, irrespective 
of whether this accords with actual reservoir manipulation or plant 
operation by the Edison company. To carry this out, the Commis- 
sion is prescribing a definite program for allocating inflow to storage 
to be observed by the Edison company. 

In fixing the ratio of relative value of energy generated from 
storage releases, the Commission is attempting to arrive at the com- 
parative net values of power produced from stored waters by each 
company. This is unquestionably the result so far as allowances 
are made because of storage adverse to San Joaquin corporation. 
It follows that net values should be used also for the Edison com- 
pany. The net value of stored waters to the Edison company as 
set up could not be subjected to a delivery charge as proposed by 
the San Joaquin corporation and still be net value. This would 
appear to be charging the Edison company twice for the same benefit 
and would thus be inequitable and contrary to the intent of the 
ratio fixed. It would be charging the Edison company for the net 
value of a given benefit and then charging it again for expenses 
incident to the enjoyment of the same benefit, 

Furthermore, the contention of the San Joaquin corporation rela- 
tive to the allocation of the cost of conveying water to storage is 
inconsistent with the assumption that these stored waters were on 
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the same basis as to points of delivery. It is clear that in assigning 
a comparative value to any commodity, its location or point of 
delivery must be considered. It is also clear that stored water would 
be less valuable to the Edison company or to the San Joaquin corpo- 
ration if burdened with an extra delivery charge. 

The Commission has, therefore, concluded that comparative values 
set up must have, for a proper basis of comparison, similar assump- 
tions as to points of delivery of the stored waters from which these 
values arise. It may be parenthetically noted here that water stored 
in Florence Lake is considered as delivered at the Florence Lake 
reservoir site on the South Fork in seeming violation of the foregoing 
precept. This may be reconciled by the justifiable concept that to 
the extent that tributary waters are pre-regulated by Florence Lake, 
the additional cost of conveying such pre-regulated water over and 
above the cost of conveying unregulated water is zero. In view of 
its regulating functions and of the careful exceptions made in the 
ratio fixed to protect the San Joaquin corporation, Florence Lake 
may properly and equitably be considered as the plant forebay for 
such water as is stored therein. 

The Commission, therefore, overrules the San Joaquin corporation’s 
contention with respect to the charges on the Mono-Bear conduit, 
the Florence tunnel, and the Huntington-Shaver tunnel, and reaffirms 
its conclusions as set forth in paragraphs 5, 6, and 7 of the Commis- 
sion’s letter of July 10, 1937, to the licensees. 

The benefits herein referred to have been received by the San 
Joaquin corporation from the headwater improvements of the Edison 
company since 1923 and ordinarily payments would have been made 
annually beginning in 1924. Having in mind the delay in payment 
by the San Joaquin corporation, the Edison company claims interest 
upon past due payments. The annual charges of the Edison com- 
pany for interest, maintenance, and depreciation represent either 
outright disbursements or equivalent accounting entries at the time 
on the books of the Edison company as kept in accordance with the 
system of accounts prescribed by the Federal Power Commission. 
The Edison company has, therefore, been deprived of the use of 
the money representing such charges since the end of 1923. : 

Section 10 (f) of the Power Act requires as a condition of the 
license that the lower licensee directly benefited by construction work 
of a storage reservoir or other headwater improvement “shall reim- 
burse the owner of such reservoir or other improvements for such 
part of the annual charges for interest, maintenance, and deprecia- 
tion thereon as the Commission may deem equitable.” 

The Edison company argues that its claim for interest should be 
allowed for the following reasons: (1) The right to interest is not 
based on contract, but on a law of Congress, and it is entitled to inter- 
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est on general principles of equity and justice; (2) it will not be fully 
reimbursed, as contemplated by the act, without the allowance of 
interest: (3) the obligation te pay for benefits is directly analogous 
to the obligation imposed on the United States by the fifth amend- 
ment to pay just compensation for private property taken for public 
use under the power of eminent domain; (4) if in the case where 
land is taken by the United States in advance of ascertainment or 
payment of just compensation, the landowner is entitled to interest on 
the value of his land from the time of taking, so the upper licensee 
is entitled to interest on the amount found to be due for each year 
the benefit has been enjoyed by the licensee in advance of the ascer- 
tainment or payment of the reimbursements required under the act; 
(5) the Commission has jurisdiction to grant interest, this jurisdic- 
tion being equal to that of the Interstate Commerce Commission in 
reparation awards; (6) interest may be allowed even though the 
statute makes no provision therefor. 

There has been no unreasonable or improper delay in the payment 
of the debt of the San Joaquin corporation and, until the proportion 
due to the Edison company has been determined by the Commission 
as provided in section 10 (f) of the Power Act, the San Joaquin 
corporation has no means of knowing how much it shall pay. The 
amount of the benefits in power developed from storage releases 
from the Edison company facilities is not difficult of ascertainment 
by the lower company, but the apportionment of the headwater 
improvement charges to be borne by the San Joaquin corporation 
calls for refinements not necessary in measuring the benefits. The 
San Joaquin corporation frankly admitted that it has received bene- 
fits greater than the amount claimed by the Edison company for 
reimbursement, but the companies have been unable to agree on 
some of the fundamental principles to be followed in determination 
of the proportion which should be paid. 

No annual payments have been made by the lower licensee because 
such payments could not be made until a determination had been 
reached by the Commission of the proportion of the annual charges 
which the Commission deems equitable. The first determination of 
the proportion of such charges to be paid by the lower licensee is 
now made by the Commission, and for the first time liability for 
specific payment will attach. 

In determining the part of the annual charges which the lower 
licensee shall pay in order to reimburse the upper developer, the 
Commission does not allow the Edison company’s claim for interest. 
Section 10 (f) of the act does not specifically authorize the payment 
of any interest and the amount of the obligation is unliquidated and 
incapable of ascertainment prior to the time the Commission fixes 
the proportion. 
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The responsibility of the Commission under section 10 (f) of the 
act is limited to a determination of the equitable proportion of the 
annual charges for interest, maintenance, and depreciation. on upper 
storage reservoirs and other headwater improvements. The capital 
cost of improvements constructed by the Edison company under 
license will ultimately be determined by the Commission and tenta- 
tive costs have been claimed by the Edison company to which the 
proportions herein determined by the Commission shall be applied. 
When the Commission makes its determination of costs of projects 
Nos. 67 and 120, any discrepancy between such determination and 
the tentative claim of the Edison company can readily be adjusted 
between the two companies. 

Huntington Lake Reservoir, one of the storage reservoirs involved, 
is operated by the Edison company under Forest Service permit and 
the Commission will not make any determination of its cost. The 
Railroad Commission of the State of California, in decision No. 
8815 entered on March 31, 1921, when the rates of the Edison com- 
pany were under consideration, fixed the rate base for this company 
including.an allowance for all of the Big Creek properties which were 
constructed as of that date. If the cost of Huntington Lake Reser- 
voir can be segregated from the other costs of the Big Creek prop- 
erties, such segregated cost, or any other determination by the Cali- 
fornia Railroad Commission of the appropriate cost, may be used. 
In case no official determination of the cost of this reservoir is 
available, an agreement must be reached by the two licensees for the 
purpose of the payments involved. 

After the cost of storage reservoirs and other headwater improve- 
ments has been ascertained the annual charges for interest, main- 
tenance and depreciation thereon may be agreed upon. The deter- 
mination by the Commission, in this proceeding, of the proportion of 
annual charges to be paid by the lower licensee is not to be taken as 
approval of the capital cost of any structures or approval of interest, 
maintenance or depreciation charges thereon for any purpose. 

Upon the basis of the foregoing findings and for the reasons set 
forth in its opinion, the Commission has reached the conclusion that 
the proportion of annual charges for interest, maintenance and de- 
preciation on the storage reservoirs and other headwater improve- 
ments of the Edison company directly benefiting the San Joaquin 
corporation during the years 1923 through 1936 is the proportion set 
forth in the Commission’s determination of this date which is hereby 
made a part hereof, and such proportion is equitable for the years 
specified therein. 

Crype L. Seavey. 
Cravupe L. Draper. 
Bastz Manty. 
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Scorr, CoMMISSIONER, concurring in result: 
Being unable to accept certain of the findings adopted by the Com- 
mission, I concur only in the result of the determination. 


Determination of proportion of annual charges due 


Southern California Edison Company, Ltd,, and San Joaquin Light 
and Power Corporation 


(EP-67, 96, 120) 


Upon application filed March 5, 1929, by Southern California 
Edison Company Ltd. for a determination under section 10 (f) of 
the Federal Power Act of the equitable proportion of annual charges 
for interest, maintenance, and depreciation on its storage reservoirs 
and other headwater improvements located on tributaries of the San 
Joaquin River in California and of benefit to the San Joaquin Light 
and Power Corporation; and, 

Upon the record before the Commission, including the several 
records of hearings held thereon and exhibits submitted in connection 
therewith, and in consideration of the findings and opinion of the 
Commission entered this day, which are hereby made a part hereof, 
the Commission determines that: 

The respective proportions of annual charges to be paid by the 
San Joaquin Light and Power Corporation to the Southern Cali- 
fornia Edison Company Ltd. for interest, maintenance and depre- 
ciation on the several storage reservoirs and other headwater improve- 
ments of the Sourthern California Edison Company Ltd. for 
benefits directly received for the years 1923-36, inclusive, are as 
follows: 


| “af an ey are ry ee 


. - } Bear | 
Hunt-| Flor- _—_ , | Florence} Lower (Gavutau! 
ington | ence “Lake | Sanes | tunnel | Florence nor 
Lake | Lake | | | —. | tunnel | and 


Upper | Lower 
Shaver | Shaver 
conduit | conduit 


| 


| 
| conduit 


paoetpacans } ss + 


| | | | 
Percent| Percent\ Per | Percent |. Percent | Percent 


pe 
or 
PF 


-| 0.452288 | 0.452288 |---- |---| 
| 
em “ea7is3 | 1.451491 | 3. 156356 | 3. 226505 
...| 1.377476 | 3.040705 | 3.394125 | 3.503599 
1. 141904 | 2.545040 | 3.835888 | 3.923584 
-057050 |. 138876 |___- | . 155176 
302703 | . 644568 | 1.686534 | 2.012028 
1.097775 | 2.519349 | 3.085194 | 3. 123750 
Py }...d2...| 1.627716 
| 1.062392 | 1.612232 | 1.948140 
. 511632 | 1.026608 | 1. 405696 | 1. 609680 


“es 
=o 
22s! 


& 


—Oonw 


$2 0 29 Yo Go SO ym Wm OPO RO GO! 
aanesS 


oOreouny 
2 GO GO G0 SO GS pm me OO 


BSBURKS 

' 
GP GO GOGO OO SP em OO! 
= 


| 





1693—40——39 





IN THE MATTER OF 
THE EAST OHIO GAS COMPANY 


Application for Investigation and Determination of Cost of Transporta- 
tion in Interstate Commerce of Natural Gas by the East Ohio Gas Com- 
pany, and Request by City of Cleveland to the Commission to Require 
Property Inventory, and Statement of Original Cost by East Ohio Gas 
Company 

G-115 


(Decided April 14, 1939) 


Syllabus 


1. Section 5 (b) of the Natural Gas Act authorizes the Commission, 
upon its own motion, to investigate and determine the cost of 
transportation of natural gas by a natural-gas company in cases 
where the Commission has no authority to establish a rate govern- 
ing the transportation or sale of such natural gas. Section 6 (b) 
provides that every natural-gas company, upon request by the 
Commission, shall file with the Commission an inventory of all 
or any of its property and a statement of the original cost thereof. 
The provisions of the Natural Gas Act do not require the Commis- 
sion to hold a hearing prior to the institution of an investigation 
under section 5 (b), or prior to making a request for an inventory 
and statement of original cost under section 6 (b), and no right 
of the natural-gas company is violated by the absence of such a 
hearing. 

. That a natural-gas company transports gas “for its own account” 
which is “owned by it and purchased by it from a single vendor 
under private contract” does not exempt the company from the 
application of section 5 (b) of the Natural Gas Act, as the section 
is not limited in its application to companies engaged in the trans- 
portation of natural gas in interstate commerce as “common car- 
riers,” but applies to any “person” engaged in the transportation 
of natural gas in interstate commerce, 

. It is not within the Commission’s province to pass upon the con- 
stitutionality of statutes enacted by Congress. 5 

. In the absence of detailed instructions, it is expected that the com- 
pany will use reasonable judgment in submitting the information 
requested in accordance with established and recognized prin- 
ciples and practices. 

. The term “city gate” is one of common meaning and acceptation in 
the natural-gas industry. 

. The Commission may require a natural-gas company to make rea- 
sonable estimates of the cost of property to predecessor com- 
panies, or in other cases where records are not available. 
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By THE CoMMISSION : 


On October 26, 1938, the city of Cleveland, Ohio, upon the direc- 
tion and by the authority of its council, filed with this Commission a 
petition, praying for an investigation and a determination by the 
Commission of the cost of transportation in interstate commerce of 
natural gas by The East Ohio Gas Company from the Ohio River to 
the city gate of Cleveland, and requested the Commission to order 
The East Ohio Gas Company to file instanter an inventory of its 
property devoted in whole or in part to the transportation of inter- 
state gas and a statement of the original cost thereof. 

The petition of the city of Cleveland alleges, among other things, 
that The East Ohio Gas Company purchases approximately 70 
percent of the gas it distributes in Cleveland and other municipalities 
in Ohio to domestic, commercial, industrial, and special industrial 
consumers, from Hope Natural Gas Company, an affiliated company, 
said gas being produced in the State of West Virginia and delivered 
to The East Ohio Gas Company at the Ohio River, and moving in a 
continuous stream of interstate commerce from the places of produc- 
tion in the State of West Virginia to the city gates of Cleveland and 
other municipalities in the State of Ohio. 

Said petition further recites that on May 20, 1937, the council of the 
city of Cleveland passed a rate ordinance regulating and fixing the 
prices and terms upon which The East Ohio Gas Company shall 
furnish natural gas for and during the period from June 30, 1937, 
until July 1, 1939; that The East Ohio Gas Company has appealed 
from said ordinance to The Public Utilities Commission of Ohio, 
and that in the proceeding before The Public Utilities Commission 
of Ohio the cost of transporting natural gas in interstate commerce 
from the Ohio River to the city gate of Cleveland by The East 
Ohie Gas Company is an important and disputed item. The city 
of Cleveland alleges that the investigation and determination by 
this Commission of the cost of transportation of natural gas pur- 
chased by The East Ohio Gas Company from the Hope Natural Gas 
Company at the Ohio River and transported as a part of a continuous 
stream of interstate commerce to the city gates should be of assistance 
in the cases of Cleveland and other Ohio municipalities before The 
Public Utilities Commission of Ohio’ and is essential to the determi- 
nation of a fair, just, and reasonable rate for natural gas in Cleveland 
after the expiration of the ordinance expiring on July 1, 1939. 

The said petition of the city of Cleveland further alleges that The 
East Ohio Gas Company is now selling to wholesale industrial con- 


1 Since the filing of this petition, on January 10, 1939, The Public Utilities Commission 
of Ohio decided the proceeding involving the appeal from the ordinance of the council of 


the city of Cleveland, and the matter is now pending on appeal to the Supreme Court of 
Ohio. 






588 FEDERAL POWER COMMISSION 


sumers, natural gas purchased from the Hope Natural Gas Company 
at the Ohio River and transported to said consumers by The East Ohio 
Gas Company in Cleveland and elsewhere in the northeastern part 
of Ohio, at a price of approximately 36 cents per m.c.f. Itis further 
alleged that a determination of the cost of transporting interstate 
gas purchased by The East Ohio Gas Company from the Hope Natural 
Gas Company to the city gates of Cleveland and other Ohio munic- 
ipalities will be of assistance to this Commission in the case of City 
of Cleveland v. Hope Natural Gas Company, Docket No. G—100,? in 
determining the excessive, unjust, and unreasonable’ character of the 
wholesale price of 38% cents per m. c. f. at the Ohio River charged by 
Hope Natural Gas Company to The East Ohio Gas Company as to 
all gas purchased by The East Ohio Gas Company for resale to 
domestic, commercial, and regular industrial consumers, and in fixing 
a just, fair, and reasonable river rate. 

On November 17, 1938, the city of Cleveland filed an amendment 
to its said petition, in which the city tendered to the Commission 
its fullest cooperation and any facilities which it might have available 
in aid of the requested investigation. 

An attorney for The East Ohio Gas Company, in a communication 
to the Commission dated November 10, 1938, submitted for the com- 
pany objections to the institution of this investigation ; said objections 
were responded to by attorneys for the city of Cleveland in a com- 
munication to the Commission dated November 25, 1938; a further 
communication from said attorney for The East Ohio Gas Company, 
dated December 5, 1938, responded to the communication of Novem- 
ber 25, 1938, submitted by attorneys for the city of Cleveland. 

On February 14, 1939, the Commission, upon consideration of the 
petition of the city of Cleveland, as amended, and the communications 
relating thereto received from attorneys for the city of Cleveland 
and The East Ohio Gas Company, found it advisable, necessary, and 
proper, in the public interest, to institute an investigation, on its 
own motion, into and concerning the cost of transportation of natural 
gas by The East Ohio Gas Company from the Ohio River to the city 
gate of Cleveland, Ohio, and to order The East Ohio Gas Company 
to file an inventory and a statement of the original cost of its property 
used or useful in the transportation of natural gas from the Ohio 
River to the city gate of Cleveland, Ohio, and further found that 
such an investigation could be conducted by the Commission without 
prejudice to the efficient and proper conduct of its affairs. 

The Commission, accordingly, upon its own motion, ordered that 

2In addition to Docket No. G-100, the Commission has pending before it Docket No. 


G-—113, ‘an investigation of the Hope Natural Gas Company, instituted on its own motion, 
involving all the rates and charges of that company. 
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an investigation be instituted to determine the cost of transportation 
of natural gas by The East Ohio Gas Company from the Ohio River 
to the city gate of Cleveland, Ohio, and directed The East Ohio Gas 
Company to furnish to the Commission under oath, on or before 
April 17, 1939, the following: 

(a) An inventory of its lines, facilities, and other classes of prop- 
erty, devoted in whole or in part to and actually used or useful in the 
transportation of natural gas from the Ohio River to the city gate of 
Cleveland, Ohio, as of December 31, 1938; 

(>) A statement by lines, facilities, and other classes of property, 
of the cost to The East Ohio Gas Company of each item set forth in 
(a) above constructed by said Company as reflected on its books on 
December 31, 1938; 

(c) A statement by lines, facilities, and other classes of property, 
of the cost to any other person first. devoting such property to the 
public service, estimated if not known, of such items set forth in (a) 
above, aequired by The East Ohio Gas Company as operating units 
or systems or parts thereof; 

(d) A statement setting forth by years for the calendar years 1936, 
1937, and 1938, and classified by accounts as kept by said company, 
the operating expenses applicable to the transportation of natural 
gas through the lines and facilities set forth in (a) above; 

(e) A statement setting forth by years for the calendar years 1936, 
1937, and 1938, the total quantities of natural gas transported through 
the lines and facilities set forth in (a) above, and segregated between 
natural gas purchased from Hope Natural Gas Company and natural 
gas received from other sources; 

(f) A legible map showing the lines and facilities set forth in (a) 
above, and designating the receiving points of natural gas into said 
lines from each separate source. 

The order of investigation adopted by the Commission was based 
upon the authority vested in it by sections 5 (b) and 6 (b) of the 
Natural Gas Act, which provide as follows: 


Section 5 (b). The Commission upon its own motion, or upon the request of 
any State commission, whenever it can do so without prejudice to the efficient 
and proper conduct of its affairs, may investigate and determine the cost of 
the production or transportation of natural gas by a natural-gas company in 
cases where the Commission has no authority to establish a rate governing 
the transportation or sale of such natural gas. 

Section 6 (b). Every natural-gas company upon request shall file with the 
Commission an inventory of all or any part of its property and a statement of 
the. original, cost thereof, and shall keep the Commission informed regarding 
the cost of all additions, betterments, extensions, and new construction. 


On March 16, 1939, The East Ohio Gas Company filed with the 
Commission an application for a rehearing and stay of the order 
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of February 14, 1939, instituting an investigation, and prayed as 
follows: 

1. That the Commission grant the company a hearing in respect 
of its order of February 14, 1939; 

2. That the Commission grant the company a statutory rehearing 
thereon: 

3. That upon such hearing or rehearing the Commission abrogate 
its order or grant the company such other relief as is necessary and 
appropriate; and 

4. That the Commission forthwith stay its order pending such 
hearing or rehearing. 

The East Ohio Gas Company complains that no hearing was held 
by the Commission prior to the adoption of the order. Section 5 (b) 
of the Natural Gas Act, pursuant to which this proceeding was in- 
itiated, authorizes the Commission, upon its own motion, to investi- 
gate the cost of transportation of natural gas by a natural-gas 
company in cases where the Commission has no authority to establish 
a rate governing the transportation or sale of such natural gas. Sec- 
tion 6 (b) provides that every natural-gas company, upon request, 
shall file with the Commission an inventory of all or any of its prop- 
erty and a statement of the original cost thereof. These provisions 
of the Natural Gas Act do not require the Commission to hold a hear- 
ing prior to the institution of an investigation under section 5 (b), or 
prior to making a request under section 6 (b), and no right of the 
company has been violated by the absence of such a hearing. Fed- 
eral Power Commission v. Metropolitan Edison Co., 304 U. S. 375 
(1938). 

The company further asserts that the findings made and the facts 
assumed by the order are not based upon any evidence disclosed to 
the company or appearing in the record herein. The Commission, on 
July 5, 1938, by its order No. 51, entered pursuant to the authority 
vested in it by sections 10 and 14 of the Natural Gas Act, instituted 
an investigation of natural-gas companies and directed the filing of 
reports by such companies. On August 15, 1938, The East Ohio Gas 
Company filed a response to the questionnaire authorized by said order 
No. 51, and supplied the information called for thereby, including a 
map showing the location of its facilities, and a description of the 
use and method of operation of its facilities. From the information 
thus supplied by The East Ohio Gas Company, the Commission ac- 
quired considerable familiarity with the operations of the company. 
The Commission did not assume any facts which were not already 
known to the East Ohio Gas Company and supplied to the Commis- 
sion by that company. The only findings made by the Commission 
in its order were in respect to the desirability of an investigation in 
the public interest, and in connection therewith the necessity for an 
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inventory and a statement of the original cost of the property used 
or useful in the transportation. involved. 

The East Ohio Gas Company asserts that it is not a natural-gas 
company within the meaning of the Natural Gas Act. The company 
does not contest the fact that it is engaged in the transportation of 
natural gas in interstate commerce, but makes the rather novel con- 
tention that its “public utility activities are confined to the local dis- 
tribution of natural gas wholly within the State of Ohio and all of its 
transportation activities are wholly within the State of Ohio and in- 
cident to such local distribution, to which business and activity it is 
specifically provided by section 1 (b) of the Natural Gas Act that 
the provisions thereof shall not apply.” This contention appears to 
be directly contrary to a decision of the Supreme Court of the United 
States involving this very company, i..e., Hast Ohio Gas Co. v. Tax 
Commission, 283 U. S. 465, 470-471 (1931) where the Court held that 
its transportation of natural gas is interstate commerce, and that its 
local distribution of natural gas is intrastate commerce, and consti- 
tute separate functions. The Court said: 


The ‘transportation of gas from wells outside Ohio by the lines of the pro- 
ducing companies to the state line and thence by means of appellant’s high 
pressure transmission lines to their connection with its local systems is essen- 
tially national—not local—in character and is interstate commerce within as 
well as without that State. The mere fact that the title or the custody of the 
gas passes while it is en route from State to State is not determinative of the 
question where interstate commerce ends. Public Utilities Comm. v. Landon, 
249 U. S. 239, 245. Missouri v. Kansas Gas Co., 265 U. S. 298, 307-309. Peoples 
Gas Co. v. Pub. Serv. Comm., 270 U. 8S. 550, 554. Public Util. Comm. v. Attle- 
boro Co., 273 U. 8S. 83, 89. But when the gas passes from the distribution 
lines into the supply mains, it necessarily is relieved of nearly all the pressure 
put upon it at the stations of the producing companies, its volume thereby is 
expanded to many times what it was while in the high pressure interstate 
transmission lines, and it is divided into the many thousand relatively tiny 
streams that enter the small service lines connecting such mains with the pipes 
on the consumers’ premises. So segregated the gas in such service lines and 
pipes remains in readiness or moves forward to serve as needed. The treat- 
ment and division of the large compressed volume of gas is like the breaking of 
an original package, after shipment in interstate commerce, in order that it 
contents may be treated, prepared for sale and sold at retail. State v. 
Flannelly, 96 Kan. 372, 383-384; 152 Pac. 22; W. Va. € Md. Gas Co. v. Pub. 
Serv. Comm., 134 Md. 137, 143-145; 106 Atl. 265. Cf. Atlantic Coast Line v. 
Standard Oil Co., 275 U. S. 257, 269. Brown v. Maryland, 12 Wheat. 419. 
Leisy v. Hardin, 135 U. S. 100. It follows that the furnishing of gas to con- 
sumers in Ohio municipalities by means of distribution plants to supply the 
gas suitably for the service for which it is intended is not interstate commerce 


but a business of purely local concern exclusively within the jurisdiction of 
the State. 


The Natural Gas Act likewise draws a distinction between trans- 
portation of natural gas in interstate commerce and local distribu- 
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tion, and there is no provision therein which supports the company’s 
contention that as transportation in interstate commerce is “incident” 
to local distribution, the company is not subject to the Commission’s 
jurisdiction under the Natural Gas Act. 

The circumstance that the company transports gas “for its own 
account” which is “owned by it and purchased by it from a single 
vendor under private contract” does not exempt the company from 
the Natural Gas Act, as the act is not restricted in its application to 
companies engaged in the transportation of natural gas in interstate 
commerce as “common carriers,” but applies to all “engaged in the 
transportation of natural gas in interstate commerce.” 

The company claims that it is not transporting natural gas in 
interstate commerce as a public utility “and cannot constitutionally 
be declared such by the legislative fiat of section 1 (a) of the Natural 
Gas Act.” It is not within the Commission’s province to pass upon 
the constitutionality of statutes enacted by Congress. See /nter- 
changeable Mileage Ticket Investigation, 77 1. C. C. 200, 202; Mari- 
time Assn., Boston Chamber of Commerce v. Ann Arbor R. Co., 95 
I. C. C. 589, 542; Galveston Commercial Assn. v. Galveston, H, & 8. 
A. Ry. Co., 128 I. C. C. 349, 378-879; Telephone and Railroad 
Depreciation Charges, 118 I. C. C. 295, 325-326. 

The company claims that paragraph (B) of the order is ambiguous, 
indefinite, and uncertain as to the information required, is based 
upon erroneous assumptions of fact, and is arbitrary and unreason- 
uble in imposing the burden of making estimates upon the company. 

In the absence of detailed instructions, it is expected that the 
company will use reasonable judgment in submitting the informa- 
tion requested in accordance with established and recognized princi- 
ples and practices. It is not practical nor necessary in an order 
such as the one involved here to outline in more detail than already 
done the information requested. 

In requesting an inventory of the company’s property (paragraph 
B, Section (a@)), an accurate list of the property in reasonable detail 
should naturally be assumed. In fact, the absence of a specific 
request for a field inventory gave the company the opportunity of 
utilizing its books and records, if expense could be avoided thereby. 

The findings of the Commission attached to its order and the 
segregation in the order of property constructed by the company 
from that acquired in whole or in part from other persons clearly 
indicate that the costs requested are original costs. However, in 
view of the contention of the company that the cost of the property 
constructed by it is not entirely reflected on the books at its cost but 


at some other figure, subparagraph (b) of paragraph (B) of the . 
order will be amended to read as follows: 
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(ob) A statement by lines, facilities, and other classes of property, as of 
December 31, 1938, of the cost, estimated if not known, to The East Ohio Gas 
Company of each item set forth in (@) above, constructed by said Company ; 
if the statement of cost differs from cost recorded in the books of account, a 
reconciliation of the amounts should be supplied. 

Subparagraph (c) of paragraph (B) of the order needs no 
explanation. It is obvious that this section requests the original 
cost of acquired property and not the costs as reflected on the books 
of the predecessor company or companies if such costs are not orig- 
inal costs. This section specifically asks that these costs be estimated, 
if not known. 

The company further claims that subparagraph (d) does not 
specify the operating expenses to be included. It was the obvious 
purpose of subparagraph (d) to cover all operating expenses, in- 
cluding annual depreciation, property taxes, Ohio excise tax, federal 
income taxes, and similar items, if such items are in the company’s 
judgment properly allocable to the transportation of natural gas 
involved. The basis upon which the company shall make the neces- 
sary allocations is, of course, a matter for the company to determine 
in the first instance. 

The company further contends that subparagraph (e) does not in- 
form it whether the quantities of gas referred to shall or shall not 
include special industrial gas and regular industrial gas, as well as 
domestic and commercial gas. It is the purpose and intention of 
said subparagraph (e) to require a statement of the total quantities 
of natural gas transported through the facilities involved, whatever 
may be the ultimate use thereof. 

With respect to the company’s contention that the Commission’s 
order assumes the existence of a nonexistent “city gate of Cleveland, 
Ohio,” it may be observed that the company itself, in paragraph 12 
of the application under consideration, refers to proceedings before 
The Public Utilities Commission of Ohio, involving the determina- 
tion of city gate costs and rates. The term “city gate” is one of the 
common meaning and acceptation in the natural gas industry, and 
it was so used by the Commission in its order. 

The company further objects to the Commission’s order on the 
ground that it assumes that records are available whereby book cost 
or original cost of each inventory item can be ascertained or esti- 
mated, and that the order assumes that the company’s records segre- 
gate operating expenses applicable to, and the separate quantities 
of West Virginia and Ohio gas handled by, these inventory items. 
The company avers that its records cannot be so kept as a practical 
matter, that they are not so kept, and that they are not required to 
be so kept under the uniform classification of accounts prescribed 
by the Ohio Commission. This Commission did not assume that the 











594 FEDERAL POWER COMMISSION 





company’s records are kept in the manner indicated. It was intended 
by the Commission’s order to require the company to exercise due 
diligence in determining whether such records were available, and if 
not, to make reasonable estimates, and to make such allocations or 
segregations from its records as might be necessary in order to supply 
the information requested. 

The company claims that the order is arbitrary and unreasonable 
insofar as it requires estimates of the cost of the property to pred- 
ecessor companies. A similar contention with respect to the require- 
ment that estimates of original cost be set forth in an accounting 
classification was made by the companies involved in the case of 
A.T.& T. Co. v. United States, 299 U. S. 232, 244-245 (1936). The 
Court upheld the power of the Federal Communications Commission 
to require such estimates to be made, saying: 


(c) The companies object that by the “original cost” provisions of the order 
they are required, where the actual cost is unknown, to record an estimate of 
cost, and that this requirement is an arbitrary one, mutilating their accounts 
and exposing them to the hazard of criminal prosecution. 

What was ordered by the Commission in that behalf is expressly authorized 
by the statute with the result that to invalidate the order will be to invalidate 
the statute also. By § 213 (c) of the Communications Act of 1934 it is pro- 
vided that “if any part of such cost cannot be determined from accounting or 
other records, the portion of the property for. which such cost cannot be de- 
termined shall be reported to the Commission; and, if the Commission shall so 
direct, the original cost thereof shall be estimated in such manner as the Com- 
mission may prescribe.” 

In the vast majority of cases, original cost will be ascertainable from the 
records of the previous owners. If these have been lost or are not available 
or trustworthy, the order makes provision for the substitution of an estimate. 
Difficulties in the making of such an estimate are indicated by the companies. 
We doubt whether in any instance they will be found to be insuperable, but if 
they shall ever prove to be so, means will be at hand whereby an avenue of 
escape from injustice will be opened without resort to the drastic remedy of 
declaring the order void. Estimates are at times inevitable in any system of 
accounts. Even under the system previously in vogue, the total purchase price, 
which was entered in an account known as “telephone plant,” was subdivided 
into a series of accounts covering respectively pole lines, cable, aerial wire, 
and other classes, and distributed among them. If the price was a lump sum, 
there was need to resort to estimates in the process of subdivision. So, also, 
estimates were always necessary upon the retirement of plant or equipment 
acquired at varying dates, unless the articles retired were so clearly identified 
that the dates of acquisition and the prices then paid for each of them were 
susceptible of ascertainment upon the face of the accounts themselves. All 
that can be said of the present regulations is that they make the occasion for 
estimates more frequent than in former years and the process more involved. 
The difference in degree is not proved to be so great as to drag nullity in its 
train. If instances shall occur in which a company is unable to make an in- 
telligent estimate with even approximate correctness, that exceptional event 
will justify resort to the Commission for particular instructions. In no event 
is there a substantial hazard of criminal prosecution. To subject the company 
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or its officers to prosecution for a crime the violation of the Act must have 
been knowing and wilful. Communications Act of 1934, §§ 501, 502; Hygrade 
Provision.Co. v. Sherman, 266 U.-8S. 497, 502, 503; United States v. Murdock, 
290 U. S. 389. Penalties do not follow upon innocent mistakes. 

The order is further objected to by the company on the ground 
that. it imposes an arbitrary and unreasonable burden and expense. 
It is the Commission’s judgment that the expense involved in com- 
plying with its order is justified in the public interest, and that the 
order is not objectionable from that standpoint. See Arkansas 
Louisiana Gas Co. vy. Dept. of Public Utilities, 304 U. S. 61 (1938) ; 
Natural Gas Pipeline Co. v. Slattery, 302 U. S. 300 (1937); Myers 
v. Bethlehem Shipbuilding Corp., 303 U. S. 41 (1938); Petroleum 
Exploration, Inc. y. Public Service Commission, 304 U. S. 209 (1938). 

The company makes the further contention that the investigation 
instituted and the information required by the order are solely for 
the purpose of compiling information having no possible relevancy 
to any governmental object except the regulation of the company’s 
rates for the local distribution of gas in the city of Cleveland, and 
is therefore contrary to the Constitution of the United States. As 
indicated above, the constitutional question is not within the province 
of this Commission. The Commission’s order, to the extent that it 
aids State and local regulation, is in conformity with the intention 
of Congress. 

The Commission believes that it may be desirable to grant The 
East Ohio Gas Company an extension of time until July 17, 1939, 
to furnish the information and data required by the order of Febru- 
ary 14, 1939. The petition for a hearing, rehearing and stay of the 
Commission’s order of February 14, 1939, in this proceeding will 
be denied, said order will be amended, and an extension of time until 
July 17, 1939, will be granted by an order this day issued in accord- 
ance with this opinion. 

Ciype L. Seaver. 
Cxiavupe L. Draper. 
Bast. Manty. 
Joun W. Scorr. 


Order denying application for hearing, rehearing, and stay and 
amending order instituting investigation 


The East Ohio Gas Company 
(G-115) 


Upon application filed with the Commission on March 16, 1939, by 
The East Ohio Gas Company, praying for a hearing, rehearing and 
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stay of the order of the Commission of February 14, 1939, instituting 
an investigation of the said The East Ohio Gas Company; 

In conformity with opinion this day entered and filed in this 
proceeding ; 

The Commission orders that: 

(A) The application of The East Ohio Gas Company for a hear- 
ing, rehearing and stay of the order of the Commission of February 
14, 1939, be and the same is hereby denied ; 

(B) Subparagraph (4) of paragraph (B) of said order of Febru- 
ary 14, 1939, be and it is hereby amended to read as’ follows: 

(b) A statement by lines, facilities and other classes of property, as of 
December 31, 1938, of the ¢ost, estimated if not known, to The East Ohio 
Gas Company of each item set forth in (a) above constructed by said Com- 


pany; if the statement of cost differs from cost recorded in the books of 
aeecount, a reconciliation of the amounts should be supplied. 


(C) The East Ohio Gas Company be and it is hereby granted an 
extension of time until July 17, 1939, to furnish the information 
and data required by said order of February 14, 1939. 





1. Services performed by a lawyer are not necessarily legal services 










IN THE MATTER OF 


NORTHERN STATES POWER COMPANY 


Rehearing as to Certain Items of Actual Legitimate Original Cost of 


Project No. 108, Wisconsin, as of December 31, 1927 
EP-108 
(Decided June 27, 1939) 
Syllabus 


because so performed, and when it appears that the services in 
question more properly come within the scope of financing rather 
than professional legal work, even though some aspect of the work 
may have involved legal problems, the services are to be classified 
as financial rather than legal services. 


2. Where the Commission has allowed a straight six percent interest 


rate to be capitalized during the approved construction period on 
proper project costs, and where there is no question as to its 
adequacy to cover all elements of financing costs, and, where 
there is nothing in the record to indicate that the interest rate is 
not adequate to cover all elements of financing costs and such 
allowance was intended to be in lieu of all other financing charges, 
an additional financing charge, such as charges for services ren- 
dered in an unsuccessful attempt to obtain funds, will be 
disallowed. 


3. Where actual physical construction of the project began on August 


1, 1921, interest on proper project costs may not be computed 
further back than a three-year preliminary construction period, 
i. e., August 1, 1918. 


4. A charge for legal services rendered in connection with the obtaining 


of the enactment of general legislation is not allowable, though 


it is allowable if it is for special legislation directly related to 
the project. 


5. Where an original licensee failed to obtain and preserve its project 





cost records from its first holding company and there is no evi- 
dence tending to show the manner and circumstances of the 
destruction of the records, or establishing that their destruc- 
tion resulted from an innocent mistake, accident or inad- 
vertence, and it is clear they were available subsequent to the 
issuance of the license and should have constituted “a part of 
the permanent records” of the project, can only be regarded as a 
flagrant violation of the terms of the license, the Federal Power 
Act, and the Commission’s accounting rules and regulations, which, 
by specific terms of the license, were incorporated therein. 
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6. Where it appears that the construction of a road of superior quality 
replacing a submerged road resulted only from proposed coloniza- 
tion activities apart from the project, the cost of the replacing 
highway will be disallowed insofar as it exceeds the cost of con- 
struction of a highway of quality comparable to the one submerged. 

7. The allowances made by the Commission as actual legitimate orig- 
inal cost shall be entered properly upon the books of licensee as 


fixed capital accounts and they are to be kept consistently there- 
with thereafter. 


Cummins, Hagenah & Flynn by William J. Hagenah for the 
Licensee. 


Thomas J. Tingley and Francis L. Hall for the Commission. 
By THE CoMMISSION : 


In the opinion, Jn the Matter of Northern States Power Company, 
unte, p. 329, decided August 11, 1936, the Commission made a partial 
determination of the claim presented by Northern States Power Com- 
pany for the ascertainment, as of December 31, 1927, of the actual 
legitimate original cost of constructing the project designated on the 
records of the Commission as project No. 108, Wisconsin. The total 
amended claimed cost of this project as of said date was $1,118,797.00, 
of which items aggregating $880,560.31 were approved as representing 
proper project costs and those totaling $238,236.69 were disallowed. 
However, as to all claimed amounts disallowed the right was reserved 
to the licensee to offer additional evidence in substantiation thereof. 

On September 10, 1936, the licensee filed a petition for a rehearing 
on seven disallowed items and on an allowed credit proposed by the 
Commission’s accountant of $16,871.04. These eight items totaled 
$78,893.24. As to all other disallowed items and parts of items, the 
Commission’s findings, as stated in its opinion, were accepted. On 
November 12, 1936, the licensee filed an amended petition covering 
the identical items and amounts upon which a rehearing was re- 
quested in its original petition, but setting forth the grounds upon 
which its protest with reference thereto was predicated. Upon a con- 
sideration of this petition and amended petition, the Commission, by 
its order dated December 8, 1936, granted the requested rehearing as 
to all eight items. The rehearing was held on January 5th and 6th, 
1937. Subsequently briefs were submitted by counsel for the licensee 
and by counsel for the Commission. The matter is now before the 
Commission for a determination as to the disposition to be made 
of seven of the eight items as part of the actual legitimate original 
cost of this project, one of the items, amounting to $1,634.93, having 
been waived by licensee’s counsel during the course of the rehearing. 
We proceed to a consideration of the individual items in the order in 
which they are treated in the briefs of counsel. 






















NORTHERN 





STATES POWER COMPANY 
PURCHASE PRICE OF LAND 


The licensee credited the project accounts with an amount of 
$21,313.21 for timber salvaged from project lands. The accountant 
for the Commission was formerly of the opinion that this credit did 
not include $16,871.04 which appeared to have been realized for the 
sale of timber salvaged from a certain portion of the project area. 
He accordingly recommended that the credit shown on the books of 
account be increased by the amount of $16,871.04, the amount here in 
issue. In our former opinion, this additional credit was allowed. 
The question presented here is whether this allowance resulted in a 
duplicate credit, or, stated another way, whether the recorded credit 
of $21,313.21 represented the entire amount received as a result of 
timber salvaged from the entire project area. 

Without reciting in detail the evidence offered in support of the 
recorded timber salvage credit, it suffices to point out that the licensee 
has satisfactorily accounted for all timber salvaged from project 
lands, and has fully ‘substantiated the amount of $21,313.21. Fur- 
thermore, the accountant no longer presses his objection thereto. The 
recommended additional credit of $16,871.04 is, therefore, disallowed, 
and the credit of $21,313.21 will be applied in the ascertainment of 
the actual legitimate original cost of the project. 


MISCELLANEOUS LAND EXPENSE 


The evidence offered at the first hearing in support of the mis- 
cellaneous land expense item of $250.00 here in issue was to the 
effect that it consisted of legal fees incurred in an unsuccessful at- 
tempt to obtain the enactment by Congress of legislation which 
would have authorized the purchase of project land from the Chip- 
pewa Indians. Our disallowance of this and other items was upon 
the ground that “allowance of such charges would open the door to 
the inclusion of remote, indirect and improper expenses, unrelated 
to the actual construction of the particular project.” 

At the rehearing, it was contended that the evidence formerly 
offered as to the amount here in issue was incorrect and was based 
upon a misunderstanding of the facts. Witness McPherson, General 
Counsel and director of American Public Utilities Company (owner 
of the common stock of the original licensee) and a director of the 
original licensee, Wisconsin-Minnesota Light and Power Company, to 
whom the $250.00 was paid, testified that he received $225.00 of that 
amount for services rendered by him in an unsuccessful effort to 
negotiate a loan for American Public Utilities Company to be used 
for project and for other purposes not clearly specified but referred 
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to as “along other lines”; that the other $25.00 represented his fee for 
part of the services rendered by him in connection with the enact- 
ment of legislation by the Wisconsin legislature. 

Concerning his services for which he was paid the amount of 
$225.00, witness McPherson testified that the loan was to be nego- 
tiated in St. Paul, Minnesota, for American Public Utilities Com- 
pany, and was to be used by it to carry the reservoir lands until the 
project was developed and “along other lines”; that his duty was 
to explain what his company had to offer in the way of securities; 
that he was the first and the only person connected with his com- 
pany to deal with the bank for the negotiation of the loan; that his 
efforts, however, were unsuccessful; and finally that, in his opinion, 
his services were legal and not financial, “unless what I have de- 
scribed was in the nature of financing services.” In an affidavit 
submitted after the close of the rehearing, which is part of the record 
in this case, and is referred to more in detail below in connection 
with the item of $17,125.59 entitled McPherson, Services and Ex- 
penses, this witness characterizes his services here in question as “an 
attempt to arrange financing.” We find nothing in the record tend- 
ing to show that these negotiations were legal in nature other than 
the fact that Mr. McPherson was a lawyer and his contentions that 
his services were legal and not financial. We are of the opinion 
that the services in question more properly come within the scope 
of financing rather than professional legal work, even though some 
aspect of the work may have involved legal problems. The fact re- 
mains that the services for which the amount is claimed represent 
an unsuccessful attempt to obtain funds. 

The accountant for the Commission contends that, inasmuch as 
we have heretofore allowed a straight six percent interest rate to 
be capitalized during the approved construction period on proper 
project costs, the allowance of additional financmg charges is pro- 
hibited by our system of accounts. He urges that this six percent al- 
lowance on licensee’s own funds was in lieu of all other financing 
charges, and recommends that the amount of $225.00 be disallowed. 
We concur in his recommendation of the disallowance of this item. 
In so doing, we call attention to the fact that there is nothing in 
the record to indicate that the six percent interest rate is not ade- 
quate to cover all elements of financing costs. On the contrary, our 
six percent interest allowance was expressly accepted in licensee’s 
application for a rehearing (its claim in this connection being par- 
tially disallowed). Consequently there can be no question as to 
its adequacy to cover all elements of financing costs. In passing, 
we also note that witness McPherson’s testimony indicates that had 
his efforts to negotiate the loan been successful, the money was not 
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to be used solely for the purpose of carrying the reservoir lands 
which had been purchased but “along other lines.” Whether the 
other purposes were project or nonproject is not shown. 

Counsel for the licensee raises one other point in connection with 
the amount of $225.00, namely, that we have allowed interest only 
for a period beginning August 1, 1918, whereas it should have been 
computed on the total actual cost of the project, including legitimate 
costs incurred before that date. Counsel further points out that Mr. 
McPherson rendered the services here in question in 1917. In this 
connection we need do no more than call attention to the fact that 
actual physical construction of this project began on August 1, 1921. 
Thus we have allowed the maximum three-year preliminary construc- 
tion period permitted under the Act. See Alabama Power Co. v. 
McNinch et al., 94 F. (2d) 601, 618-620; Jn the Matter of Portland 
General Electric Co., ante p. 161. Any claim for an extension of the 
preliminary period must necessarily fail. 

Concerning the $25.00 fee paid to Mr. McPherson, the evidence 
shows that it represents his fee for one of the days he spent in con- 
nection with the passage of an act by the Wisconsin Legislature which 
permitted the exchange of land with the United States (project land 
for nonproject land in so far as this project is concerned), thereby 
rendering the lands traded to the United States tax free and placing 
them beyond the jurisdiction of the State. Witness McPherson testi- 
fied that, while this act is general in nature, it is specific in applica- 
tion; that, although any other company desiring to construct a 
reservoir within an Indian reservation, might take advantage of the 
act, “there was no other reservation in Wisconsin in which they 
wanted to build a reservoir.” This, of course, represents merely an 
opinion. Taken at face value, it is not conclusive that the privileges 
of the act will not be. taken advantage of by other persons or cor- 
porations. Once the enabling authority is enacted, its privileges can 
be generally utilized, whether by those who have expended their funds 
in championing its enactment, or by others. We have held that spe- 
cial legislation pertaining solely to a particular project constitutes 
a proper project charge, but that costs incurred in the enactment of 
general legislation must be disallowed (Jn the Matter of Lexington 
Water Power Company, ante p. 430.) We are of the opinion and con- 
clude that any plan to charge any one project with the cost of general 
legislation is wrong in principle. Suth charges come within the ban 
expressed:in the opinion, Jn the Matter of Northern States Power Com- 
pany, supra, quoted above as the ground upon which we originally dis- 
allowed the legal fees in question. The item of $25.00 is disallowed. 
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In its cost statement the licensee claimed an amount of $34,041.48 
as the cost of constructing, in 1918 and 1919, the so-called Wise High- 
way. This twelve-mile county highway is alleged to be a project 
necessity, and to have been constructed to replace a township and 
county aid road, through the project area, which was submerged sub- 
sequent to March 15, 1923, by the filling of the reservoir, but which 
prior to that time had formed part of the principal route between 
Hayward and Winter, Wisconsin. 

In the opinion, Jn the Matter of Northern States Power Company, 
supra, we pointed out, inter alia, that the highway in question was 
not built in response to a formal request or requirement by either 
the township or county in which the original road was located; 
that the contract providing for its construction was entered into 
between Sawyer County, Wisconsin, and the A. Wise Land Com- 
pany, a real estate company; that the highway was constructed 
across nonproject land (now shown to be not entirely across li- 
censee’s nonproject land but almost so), which, prior thereto, was 
practically inaccessible; and that there was evidence in the record 
indicating that the highway was constructed by and for the benefit 
of A. Wise Land Company in connection with the possible coloniza- 
tion of licensee’s nonproject land. 

Counsel for the licensee and the Commission had originally stipu- 
lated that the Wise highway cost, as nearly as ascertainable from 
licensee’s records, was approximately $42,000, of which $7,500 was 
contributed by the county. They further stipulated that, in ar- 
riving at the reasonable cost of this highway, the per mile cost 
($2,000) of another road relocated under a requirement of the li- 
cense, should be applied. This resulted in a total recommended rea- 
sonable cost of $24,000. The opinion, /n the Matter of Northern States 
Power Company, supra, called attention to the fact that the Wise 
highway was much superior in quality to the one which it was to 
replace; that licensee’s obligation extended only to such part of its 
construction cost as would have built a road of equal quality; that 
there had been no showing as to the actual cost of the highway, or 
that it was a project necessity. The total claim was therefore 
disallowed. 

At the rehearing, licensee’s witnesses testified that while the high- 
way in question was not constructed as a result of any formal 
request or requirement, it was constructed in anticipation of proj- 
ect construction and under a realization that a substitute high- 
way had to be provided as a legal and physical necessity. The evi- 
dence shows that construction was financed from a Road Account 
established for that purpose in the Farmers State. Bank at Hay- 
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ward, Wisconsin. Funds were deposited from time to time in this 
account to the credit of A. Wise Land Company or C. E. Wise, the 
head of said company and also an official of the bank. Itemized 
statements covering disbursements made in the construction of the 
highway were prepared by Mr. Wise and submitted to Charles 
McPherson, a representative of American Public Utilities Com- 
pany, and Kelsey, Brewer and Company, and were placed in the 
files of one of these companies. Kelsey, Brewer and Company, 
under the terms of a contract, furnished engineering and supervision 
services to American Public Utilities Company and its subsidiaries, 
one of which was the original licensee. 

Construction of the Wise highway was completed in 1919. The 
license authorizing project construction was issued on August 8, 
1921, and in June, 1923, control of the original licensee passed from 
American Public Utilities Company to the H. M. Byllesby Company 
system. Witness McPherson, to whom the statements of road costs 
were submitted, testified that subsequent to 1923 the files of Ameri- 
can Public Utilities Company and those of Kelsey, Brewer and Com- 
pany, containing the itemized statements which had been prepared 
by Mr. Wise, were destroyed. In this connection, we call attention 
to the following requirement of the license: 


* * * Each and every item of cost included in such statement (statement 


filed with the Commission under oath showing actual legitimate original cost 
of construction) shall be supported by proper voucher or other record, and any 
such voucher or record, or certified copy thereof, in support of any item prop- 
erly includible in said cost shall become a part of the permanent records of 
said project and shall be kept and retained by the Licensee in the manner 
required by the Commission. [Words in parentheses supplied.] 

There is no evidence in the record tending to show the manner and 
circumstances of the destruction of the supporting and verifying 
records in question, or establishing that their destruction resulted 
from an innocent mistake, accident or inadvertence. It is clear, how- 
ever, that they were available subsequent to the issuance of the license 
and should have constituted “a part of the permanent records” of the 
project. Failure of the original licensee to obtain them from its 
first holding company and preserve them, and their destruction under 
the conditions mentioned, can only be regarded as a flagrant violation 
of the terms of the license, the act, and the accounting rules and 
regulations, which, by specific terms of the license, were incorporated 
therein. As these supporting and verifying data had not been made 
a part of the records of the original licensee prior to acquisition of 
control of the original licensee by the Byllesby Company, it appears 
that the Byllesby Company, as an incident of its acquisition of its 
beneficial interest under the license, would have caused the original 
jicensee to take possession of them. But we find no evidence tending 
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to show that either the original licensee or the Byllesby Company 
made even the slightest attempt to cause these records to be preserved 
to support the claimed project cost. Thus it appears that, by their 
utter failure in this regard, they acquiesced in, or at least took no 
steps to prevent the destruction of the original records presumably 
containing the construction cost of the highway under consideration, 
and are presumed to know the consequences of their act. 

In a statement filed with the Commission on July 14, 1924, showing 
the project cost as of July 31, 1921, the Byllesby Engineering and 
Management Corporation, the eutviee organization of the Byllesby 
system, reported that this highway construction cost aggregated 
$14,990. This statement appears to have been submitted at about the 
time that the itemized disbursement records were destroyed and dur- 
ing the life of the late Mr. C. E. Wise. By letter dated July 21, 
1924, the Commission’s Acting Executive Secretary requested addi- 
tional information concerning the construction of this highway, and, 
on September 20, 1924, was advised by the Byllesby Engineering and 
Management Corporation : 

In respect to the roads mentioned in paragraph 8, the Wise Highway has 

been accepted by the officials of Sawyer County and during the last two years 
has been maintained by the county and is now known as Sawyer County 
Highway B. In addition to the amount of $14,990 expended in constructing 
the road, we have, during 1924, expended, or contracted to expend about 
$7,000 for addition fill and for bridges. 
The additional expenditures referred to have been approved by us 
as proper project cost, and the question of their allowance is not 
here involved. In its cost statement filed on July 16, 1928, as sub- 
sequently adjusted, the licensee claimed $34,041.48 as the original 
highway construction cost (instead of $14,990 as first claimed). As 
above stated, licensee and Commission counsel originally stipulated 
that its total cost, as nearly as could be ascertained from licensee’s 
records, was $42,000, of which the county contributed $7,500, leaving a 
balance of $34,500, and that the reasonable highway cost was $24,000. 
At the rehearing, as a result of what is alleged to be newly discovered 
evidence, licensee claimed a total of $47,541.48 as the highway cost, 
not including the $7,500 contributed by the county. 

Counsel for the licensee presented four witnesses at a rehearing 
in connection with this item of claimed cost, viz., W. F. Mertens, 
who was retained by the licensee in 1927 to assist the Commission’s 
accountant 4n-his examination of the claimed»project cost: and: who 
is now regularly employed as licensee’s accountant; M. W. Damon, 
who was employed by the A. Wise Land Company and placed in 
charge of the highway construction; Charles McPherson, former 
general counsel of American Public Utilities Company and a mem- 
ber of the partnership of Kelsey, Brewer and Company; and E. J. 
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Collett, a commissioner of the Sawyer County highway board dur- 
ing and subsequent to the construction of the Wise highway. 

The testimony of witness Mertens was not based on personal 
knowledge, but simply on what is shown by licensee’s books and the 
bank account which he located in the Farmers State Bank at Hay- 
ward. They required interpretation on his part. His testimony, 
as well as that of the Commission’s accountant, discloses that in 
1928 they were advised by Mr. Wise that the road account records 
were stored in the bank’s basement vault; that Mr. Wise refused to 
make a search for same or to permit them to do so. The bank 
failed in 1932, and, on or about September 24, 1936, the deputy 
commissioner of the Banking Commission of Wisconsin in charge 
of liquidation permitted and assisted Mr. Mertens in an examina- 
tion of the contents of the basement vault where was located what 
purported to be the road account from which the highway con- 
struction funds were disbursed, a photostatic copy of which, to- 
gether with the deputy commissioner’s identifying affidavit, were 
introduced in evidence. An affidavit of Mr. S. N. Wise, secretary 
of the A. Wise Land Company during and subsequent to construc- 
tion of the highway, was also introduced in evidence. In it he 
states that all money listed in the account under the heading “de- 
posits” was supplied by or on behalf of the Wisconsin-Minnesota 
Light & Power Company. No mention is made therein as to the 
purpose for which the money was spent. We also note that witness 
Mertens was unable to locate voucher support for either deposits in 
or withdrawals from the account which shows total deposits of 
$55,773.08, and a balance of $122.62. 

The testimony of witness Mertens, together with exhibits intro- 
duced through him, further show that he attempted to tie the bank 
account deposits in with the books of the company on which the 
road expenditures were carried. This attempt met with only par- 
tial success. As a result of his study, however, this witness arrived 
at an alleged cost of $52,960.12, although he was able to identify 
specifically on the books only $11,490 as being highway construction 
expenditures. The books reflect items totaling $13,500 as being for 
reservoir construction work and amounts aggregating $26,000 which 
can in no way be identified as to the purpose for which they were 
expended. As to these amounts the witness testified that inasmuch 
as they were placed on the books during construction of the high- 
way, with the land cost being accounted for and no other construc- 
tion, according to the books, being then in progress, they no doubt 
represented expenditures made in the construction of the highway. 
We note, however, that $8,500 of the $26,000 was placed on the 
books in May and June, 1917, whereas the first deposit in the road 





606 FEDERAL POWER COMMISSION 


account was not made until February, 1918, in the amount of $2,500. 
The remaining $1,970.12, included in the amount of $52,960.12, is 
comprised of direct expenditures shown in the report of the Com- 
mission’s accountant. As has been stated, licensee’s present claim 
for the highway is $47,541.48, which amount includes the $34,041.48 
claimed in its cost statement and the item of $13,500 discussed im- 
mediately above. The amount of $34,041.48 includes all or sub- 
stantially all of the item of $26,000 also discussed immediately above. 
In this connection, we desire further to call attention to the fact 
that a review of schedule E of the report of the Commission’s ac- 
countant indicates that the amount of $34,041.48 was arrived at by 
giving effect to only $2,010.00 of the county’s contribution. 

There was also introduced in evidence a letter dated September 
14, 1923, signed by Mr. C. E. Wise and addressed to licensee’s chief 
engineer, in which Mr. Wise states that the total highway cost, “as 
reported to your Grand Rapids office several years ago was $58,124.63.” 
He further pointed out that the county had contributed $7,500 of 
thisamount. In passing, we note that this letter was written approxi- 
mately ten months prior to the time that Byllesby Engineering and 
Management Corporation advised the Commission that the total 
highway cost was only $14,990, and that the alleged construction cost, 
as stated therein, is in excess of the bank deposits from which the 
disbursements were made. For these reasons, no evidentiary value 
attaches to the C. E. Wise letter of September 14, 1923. 

Licensee’s witness Damon testified that he was employed by Mr. 
C. E. Wise and placed in charge of the highway construction; that 
he thought at the time that he was representing Mr. Wise; that 
construction began in February, 1918, and was practically complete 
in November, 1919, when his duties in connection therewith ceased ; 
that Mr. Wise provided him with voucher form checks to be drawn on 
the road, account, and instructed him to pay for all services and 
materials; that his total disbursements, all for road construction, 
amounted to approximately $55,000, although he could not remember 
the exact amount; that to his knowledge, the detailed accounts, etc., 
which he kept are not now in existence; that construction was difficult, 
labor high and inefficient because of the war; and that, on the whole, 
the new road was of much better quality than the one submerged, 
although parts of both were of comparable characteristics. 

Witness McPherson testified that construction of the highway was 
carried out as a result of decision of the managers of American Public 
Utilities Company; that in order to keep the cost to a minimum, 
this company’s participation and interest in the matter was concealed 
by having Mr. C. E. Wise, an influential man in the county, approach 
the county board; that representations made by him to the county 
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board regarding colonization of the nonproject land (thereby creating 
the possibility of increased taxes, ete.) were subterfuges to conceal the 
real purpose, which was to construct a substitute highway as cheaply 
as possible; that on the basis of these representations the county 
agreed to contribute $7,500 toward the construction cost. While this 
witness contends that colonization was not a controlling factor in the 
location of the- highway, his testimony shows that colonization move- 
ment was very active in the vicinity at that time; that the nonproject 
lands had been purchased “with the idea that they could be salvaged 
by letting somebody colonize, and we had decided to let the A. Wise 
Land Company do it”; that there was an understanding with that 
company that they would be permitted to colonize the nonproject 
lands, and that that company’s prospect for profit was in connection 
with colonization; that this company, in fact, sold a few tracts but 
that their plan, as well as other plans, failed. Witness McPherson 
also testified that Wise entered into the highway construction contract 
for $15,000 under instructions from American Public Utilities Com- 
pany, but that at the time it was apparent that the road would cost 
considerably more; that he examined all the detailed vouchers pre- 
pared by Mr. Wise as they were submitted, and that none of the dis- 
bursements from the road account were for purposes other: than 
highway construction. 

The testimony of witness Collett appears to contradict, in some 
respects, that of witness McPherson. He was a member of the 
county highway board during and subsequent to construction of the 
Wise highway. He testified that he and other members of the board 
were aware of the fact that the reservoir construction was contem- 
plated, and that the filling of the reservoir would submerge the ex- 
isting principal highway between Winter and Hayward; that Mr. 
Wise, in fact, so advised him, but made no reference to the fact that 
he planned to colonize the nonproject land; that he insisted upon the 
construction of a substitute highway; that he conferred with Mr. 
Wise because he thought Wise represented American Public Utilities 
Company, and that he also conferred with Mr. McPherson. The 
latter testified that he never conferred with Mr. Collett. Witness 
Collett further testified that the county board informed American 
Public Uilities Company representatives “that if the county could 
get control of the highway and the construction of the road that we 
might get a better job”; that “Mr. Wise suggested that we should 
give $7,500 and we could get control of the highway and the descrip- 
tion of the road,” and that “if we would donate $7,500 he would build 
the road according to our specifications.” This witness also testified 
that the highway plans and specifications were drawn in his 
office; that A. Wise Land Company was equipped to construct the 
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highway and offered to take the contract for $15,000, although it 
was his (Collett’s) thought at the time that this amount would not 
build more than two or three miles; that the county appropriated 
$7,500, but that this amount was paid in installments, $4,000 con- 
stituting the first payment and $3,000 the second. Part of the re- 
maining $500 was applied to the finishing up work done by the 
county, and the record is not clear as to whether any of it was paid 
to the A. Wise Land Company. 

The testimony and documentary evidence above referred to is con- 
flicting. However, it does not represent the full extent of the con- 
fusion for there was introduced by licensee’s counsel, through witness 
Collett, and as exhibit No. 9, what was alleged to be the contract 
between the county and A. Wise Land Company, providing for the 
construction of the highway. Designation of this exhibit as the 
construction contract was clearly erroneous. This is admitted by 
licensee’s counsel by assertions made in their reply brief (after the 
point had been stressed by Commission counsel) to the effect that 
had our accountant, during his audit, “made inquiry regarding the 
contract of Mr. Collett, he was told, as Mr. Collett has told everyone 
who has inquired about it, that the road contract was lost among 
other files of Sawyer County even before 1920;” that the “contract 
that is here missing could not prove the true cost of the highway 
because the contract price was only $15,000.” We cannot help but 
observe that no effort was made at the rehearing to show that the 
construction contract cannot now be produced, but that an effort was 
made, and this through witness Collett, to establish exhibit No. 9 
as the construction contract. 

Exhibit No. 9 actually consists of certified copies of proceedings 
of the county board meetings concerning the construction of the 
highway, and refers to the fact that a contract with A. Wise Land 
Company was executed. It appears from the first resolution com- 
prising this exhibit that Wise’s first proposition to the county board 
was that he would furnish the right-of-way without cost and con- 
tribute $7,500 to be used in the highway construction, “provided 
Sawyer County will build said road during the ensuing year.” The 
expenses were to be borne equally by the county and A. Wise Land 
Company, but “in the event that $7,500 is more than one-half the 
cost” (emphasis supplied), the county agreed to return the excess 
over one-half. This resolution is dated April 25, 1917, and shows 
that this proposition was accepted upon payment of the $7,500 and 
the furnishing of the right-of-way without cost. This resolution 
strongly indicates that the cost of the substitute road which the 
licensee would have been required to build would not have ‘been in 
excess of $15,000. No explanation is contained in the record as to 
why this proposition was not carried out. 
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According to the county board proceedings of November 14, 1917, 
the A. Wise Land Company agreed to pay the highway cost in excess 
of $7,500, which was to be contributed by the county, but, in the event 
the cost was less than $15,000, the county was only to pay one-half. 
Bids were to be let to the lowest responsible bidder, and the county’s 
share of the cost was to be paid only “upon vouchers duly filed with 
the County Clerk showing the total cost of such construction.” The 
proceedings of November 16, 1917, amended those of November 14th 
so as to require that the A. Wise Land Company accept the recom- 
mendations within twenty days thereafter in writing. The proceed- 
ings of December 5, 1918, and November 13, 1919, show that the sums 
of $4,000 and $3,000, respectively, were paid by the county to the A. 
Wise Land Company. 

It is clear from the testimony that a substitute highway had to be 
provided for the one submerged, but the evidence indicates that at 
best the submerged road was an inferior road of light construction. 
Its physical characteristics may be gathered from the fact that the 
estimated cost of its only bridge, which was of timber construction, 
was $200. In our former opinion, we pointed out that the obliga- 
tion of the licensee in the construction of a substitute highway ex- 
tended only to the construction of a highway of comparable quality, 
and we find nothing in the record to disturb that conclusion. How- 
ever, the record is silent as to the cost of replacing the submerged road 
with one of equal quality. Apparently the construction of a road of 
superior quality resulted only from proposed colonization activities. 
Such activities, however, cannot be used as an excuse to inflate the 
actual legitimate original cost of this project. 

In view of the state of the record as to this item, there are certain 
facts which necessarily have to be reconciled before any definite con- 
clusion can be reached. The first is that the contract provided for 
a consideration of $15,000. In return for the privilege of exercising 
control over the construction specifications and the incorporation of 
the newly constructed highway into the county highway system, the 
county agreed to contribute one-half of the cost in the event the 
cost was $15,000 or less. Mr. Wise figured prominently in the con- 
struction of the highway and in the proposed colonization scheme. 
He therefore had a vital interest in the building of a road which 
would be sufficiently attractive to fit into that scheme. From 
this it necessarily follows that if, as has been asserted, the cost 
of the Wise highway was in the beginning expected to exceed the 
preliminary estimate, the increased.cost. was an incident of the. pro- 
posed sale of non-project land. In this connection, we cannot over- 
look the unexplained reason as to why the proposition originally ad- 
vanced by Mr. Wise and accepted by the county was not carried out, 
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and under which the project would have been charged with only $7,500. 
Nor can we fail to consider the fact that a highway constructed -pur- 
suant to a requirement of the license costs approximately $2,000 per 
mile, whereas the per mile cost of the Wise highway is now alleged 
to have cost: more than.twice this amount. In’ view ofthese and the 
other facts above discussed, and laying aside all considerations other 
than those directly related to project purposes, we are compelled to 
the conclusion that the contract consideration of $15,000 represents 
the maximum reasonable cost of the Wise highway. for project pur- 
poses, from which amount must be deducted the $7,500 contributed 
by the county, leaving $7,500 which is allowed. 


Vv. 8S. HILLYER EXPENSE 


This item, in the amount of $239.15, represents the total automo- 
bile expense of licensee’s construction superintendent, Mr. V. S. Hill- 
yer, subsequent to the date the project became available for the 
purpose for which it was intended, but during the continuation of 
construction. After that date, Mr. Hillyer was engaged on both 
project and nonproject activities. Therefore, the licensee claimed 
and we have allowed only a portion of his total salary during said 
period. In view of this fact, we were of the opinion, at the time of 
our former determination, that there should likewise be an appor- 
tionment of Mr. Hillyer’s automobile expense as between his project 
and nonproject construction activities. However, no evidence was 
before us upon which to determine an equitable distribution thereof. 
The amount was disallowed with leave to the licensee to furnish the 
appropriate evidence. 

Charges aggregating $73.11 included in the amount of $239.15 
have now been waived, leaving a balance of $166.04. As to each of 
the items embraced in the latter amount, with the exception of $46.60, 
licensee proposes to allocate them to the project on the same basis 
as Mr. Hillyer’s salary, viz, one-third project and two-thirds non- 
project, with the result that its present claim is $90.14 instead of 
$239.15. The amount of $46.60, no part of which was charged to 
nonproject. activities, covers towing charges incurred as a result of 
a breakdown of Mr. Hillyer’s automobile while on project business. 
We concur in the accountant’s position that in the absence of a show- 
ing that this breakdown was attributable to causes other than to the 
ordinary wear and tear, this item should also be apportioned in 
the same manner as the other charges included in the amount of 
$166.04. By so doing, we arrive at an allowance of $59.07 and a dis- 
allowance of $180.08 for Mr. Hillyer’s automobile expense and main- 
tenance costs subsequent to the date that the project became available 
for the service for which it was intended. 
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This item, in the amount of $2,120.85, represents the aggregate of 
additives to project disbursements, during the period from January 
1, 1924 to December 31, 1927, to absorb charges which accumulated 
in licensee’s engineering clearing account. The amount claimed was 
disallowed in the opinion, Jn the Matter of Northern States Power 
Company, ante, p. 329, because it appeared that the licensee, in keeping 
the account and distributing its charges, had failed to conform to 
the requirements of the statute, the license, and the accounting rules 
and regulations, 

At the rehearing it was shown that the clearing account in ques- 
tion was created for the purpose of apportioning salaries and ex- 
penses of employees whose duties were concerned with both project 
and nonproject activities. The method used in distributing the clear- 
ing account charges was to charge each job order monthly with a 
certain estimated percentage, with an adjusted percentage being used 
for the last month of each year to assure the distribution of an 
amount equal to that comprising the total of the account. It was 
also established that at least 50 percent of the time of the employees 
involved was devoted to construction activities. 

Prior to the rehearing the licensee caused a further study and 
analysis of the clearing account charges to be made. This study 
involved the redistribution of the charges on a more equitable basis, 
viz., utilizing, instead of the estimated monthly rate determined at 
the beginning of each year, an average yearly rate. This annual 
rate represents the relationship between the total direct cost of all 
construction work performed and the total clearing account charges 
during the calendar year. Application of the rate so derived had 
the effect of reducing licensee’s claim to $1,942.37. The method used 
in arriving at this amended claim is productive in this case of sub- 
stantially correct results. The amount of $1,942.37 is therefore 
allowed as being an equitable allocation to the project and the 
remaining $178.48 is disallowed. 


BYLLESBY ENGINEERING AND MANAGEMENT CORPORATION FEE 
, 


The Byllesby Engineering and Management Corporation fee of 
$6,610.20 which is here in issue was disallowed in our former opinion 
because it did not represent the actual cost to said company in con- 
nection with the construction of the apron of the dam, its control 
works and lighting equipment, and a reservoir survey. 

In view of the fact that the original time cards of the Byllesby 
Engineering and Management Corporation engineers concerned with 
the design and supervision of the apron construction were not pre- 
served, no claim is now made for that service. However, de- 
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tailed office records of time spent and costs incurred in designing the 
control works, lighting equipment and in making the maps of the 
survey were kept and are available. From these records the licensee 
has arrived at a total engimeering cost of $1,474.41, which amount 
represents licensee’s present claim. This -amended- claim was ar- 
rived at in the same manner as a corresponding claim in the Lowis- 
ville Hydro-Electric Company case, ante, p. 130. The methods 
used and results obtained in that case were examined by a Commis- 
sion accountant and approved by the Commission, with certain ex- 
ceptions. Some of these exceptions are applicable here and have been 
applied by the licensee in arriving at its amended claim of $1,474.41. 
The amount of $1,474.41 is allowed as part of the-project cost. The 
remaining $5,135.79 is disallowed. 


MC PHERSON’S SERVICES AND EXPENSES 


This item is in the amount of $17,125.59. It represents licensee’s 
original claim for legal fees paid to and expenses of Mr. Charles 
MePherson, General Counsel for American Public Utilities Com- 
pany, during the period from April, 1916, to July, 1923, inclusive. 
The opinion, Jn the Matter of Northern States Power Company, supra, 
called attention to the fact that the Commission’s accountant, at the 
time he made his audit, was advised that the substantiating vouchers 


and other records in support of this item had been destroyed. Dis- 
allowance of the item resulted from the absence of evidence of actual 
expenditure and supporting details as to the nature and extent of the 
services and expenses. 

At the rehearing testimony in support of this item of claimed. cost 
was offered by the licensee through Mr. McPherson. He testified that 
he was continuously employed by American Public Utilities Com- 
pany during the above-mentioned period as its General Counsel, but 
without salary other than fees paid to him for his professional serv- 
ices on a per diem basis, plus his expenses; that he prepared monthly 
itemized statements of his services and expenses, rendered both to 
American Public Utilities Company and its subsidiaries, which state- 
ments were presented to and he was paid the amount shown therein 
by the treasurer of American Public Utilities Company. That com- 
pany in turn billed its various subsidiaries, but this witness had no 
knowledge as to the manner in which entries were made therefor upon 
licensee’s books. He further testified that beginning with the month 
of June, 1919, and continuing up to and including the month of July, 
1923, American Public Utilities Company billed the licensee for twice 
the amount of his fee, or $50.00 per day. In view of this fact, 
licensee’s counsel, during the rehearing, conceded that the overcharge 
of $25.00 per day, aggregating $3,625.00, did not constitute a legiti- 
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mate project charge and reduced licensee’s claim from $17,125.59 to 
$13,500.59. No inflation of expenses is reflected in the amount of 
$13,500.59. 

Included in licensee’s amended claim of $13,500.59 are charges for 
Mr. McPherson’s services and expenses on account of his activities 
in connection with state and federal legislation of a general nature 
believed to be beneficial to the licensee in the construction of the 
project. Because of the time required for Mr. McPherson to ascer- 
tain from his diary the exact amount of his fees and expenses in 
connection therewith, he was permitted to submit under oath, subse- 
quent to the close of the rehearing, an itemized statement covering it. 
This statement shows that, insofar as he was able to determine from 
his diary, his fees and expenses on account thereof amounted to 
$1,343.49. In his affidavit he refers to the fact that he “spent some 
time in obtaining the enactment” of legislation by the state legisla- 
ture, but states that the project “does not appear to have been 
charged” with his services therefor, with the exception of one day. 
We further note from this affidavit that the total amount paid by 
American Public Utilities Company to Mr. McPherson for his services 
and expenses alleged to have been for project purposes is $13,490.60. 
The latter amount is stated in the brief of licensee’s counsel to repre- 
sent licensee’s amended claim, instead of the amount of $13,500.59 
claimed during the rehearing. 

The amount of $1,343.49, referred to in the preceding paragraph, 
is disallowed for the reasons stated above under the heading Miscel- 
laneous Land Expense in connection with the disallowance of the 
item of $25. According to Mr. McPherson’s affidavit the $25 
item, as well as the amount of $225.00 treated under the heading 
Miscellaneous Land Expenses, are included in the amount in licensee’s 
amended claim of $13,490.60. The item of $25.00 is a part of the 
$1,343.49. Subtracting $1,343.49 from licensee’s present claim of 
$13,490.60, leaves a balance of $12,147.11. Subtracting from the 
amount of $12,147.11 the item of $225.00 considered under the heading 
Miscellaneous Land Expenses, together with $310.05 shown by the 
affidavit to have been paid for the same purpose, leaves a balance of 
$11,612.06 yet to be disposed of. 

As support for its amended claim for the legal fees and expenses 
here in question, licensee relies upon the testimony of witness McPher- 
son and upon the affidavit submitted by him after the close of the 
rehearing. His testimony appears to have been based for the most 
part on schedule M of the accounting report of our accountant, con- 
sisting of charges appearing on licensee’s books which have no voucher 
or other underlying support. Concerning this schedule, he testified 
that: “On its face it appears to represent the charges for my services 


614 FEDERAL POWER COMMISSION 


and expenses in connection with this project.” Referring to the 
total of $17,125.59 shown therein, he stated: “I suppose that is the 
total of my bill, including both the time and expenses.” He further 
testified that his project services related to state and federal legisla- 
tion, vacating highways, condemnation proceedings, etc., but this 
testimony is of a very general nature. His affidavit contains a sched- 
ule showing by months the payments made by American Public 
Utilities Company aggregating $13,490.60, and was apparently based 
upon his diary, but it contains no detailed statement as to the services 
rendered by him for project purposes. Furthermore, it is not clear 
from his affidavit whether his legal fees and expenses relating to the 
enactment of state legislation on which he “spent some time” are 
included in the amount of $13,490.60, in addition to his fee for one 
day. We also note that no showing has been made as to the exact 
portion of the amount of $11,612.06 yet to be disposed of which has 
already been approved as proper project cost. In the opinion, /n the 
Matter of Northern States Power Company, ante, p. 329, we specifi- 
cally dealt with and allowed an amount of $80.00 included therein. 
The allowance of any portion of the amount of $11,612.06 might re- 
sult in the allowance of a duplicate project charge. Thus the exact 
and direct proof required to meet the licensee’s burden of proof and 
to substantiate the amount now claimed has not been submitted. The 


record as it stands does not justify the allowance of any part of the 
amount of $11,612.06, and it is disallowed. 


INTEREST 


Interest in the amount of $1,863.08 is hereby allowed on the above 
approved items, expended prior to or during the construction period, 
in accordance with the principles laid down in the opinion, /% the 
Matter of Northern States Power Company, supra. 


CONCLUSION 


The Commission finds the actual legitimate original cost of the 
items considered at the rehearing, including interest thereon, to be _ 
$29,709.97, making a total approved project cost as of December 
31, 1927, of $910,270.28. 

An order will issue directing the result as herein found to be 
properly entered upon the books of licensee as fixed capital accounts 
and that the accounts shall be kept consistently therewith hereafter. 

Crype L. Seavey. 
Cuaupe L. Draper. 
Basiy Man y. 


Commissioner John W. Scott did not participate in the decision 
in this case. 
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Order determining actual legitimate original cost and prescribing 
accounting therefor 


Northern States Power Company 


(Project No. 108) 


The Commission having under consideration the matter of the 
determination of the actual legitimate original cost, as of December 
31, 1927, of the project designated on its records as Project No. 108. 
Wisconsin, Northern States Power Company, licensee; and 

It appearing to the Commission that: 

(a) On July 16, 1928, Northern States Power Company, licensee, 
filed its cost statement claiming a total original cost for said proj- 
ect, as of December 31, 1927, of $1,207,018.58, subsequently adjusted 
to $1,118, 797.00 by letters dated August 4, 1930, and October 14, 1930; 

(6) Licensee’s claimed cost statement as of December 31, 1927, 
was audited by Harold Tomlin, Commission accountant, who pre- 
pared. a preliminary accounting report thereon dated December 15, 
1930; 

(c) Said preliminary accounting report was served on the 
licensee on August 6, 1931, and that the licensee’s protest thereto, 
dated October 22, 1931, was filed on November 4, 1931; 

(d) A stipulation dated November 21, 1932, was entered into 
between counsel for the licensee and counsel for the Commission 
incorporating tentative agreements, subject to the Commission’s 
approval, as to many. of the items questioned in the said prelimi- 
nary accounting report, and as to evidential facts pertaining to the 
remainder of the questioned items, and that a hearing on all items 
questioned in said preliminary accounting report as well as the 
contents of said stipulation was held before the Commission on 
November 21, 1932; 

(e) Briefs were filed by counsel for the respective parties subse- 
quent to the close of the hearing on November, 21, 1932; 

(7) Upon a full consideration of the foregoing documents, the 
testimony and evidence adduced at such hearing and other matters 
of record, the Commission, on August 11, 1936, handed down the opin- 
ion, Jn the Matter of Northern States Power Company, ante, p. 329, 
partially determining, as of December 31, 1927, the actual legitimate 
original cost of said project, and reserving to the licensee the priv- 
ilege of filing within thirty (30) days thereof an application for 
rehearing upon’ any of the amounts comprising the total of 
$238,236.69 not approved in said opinion as proper project costs; 

(g) On September 10, 1936, said licensee filed a petition requesting 
a rehearing on eight items, totaling $78,893.24, not approved in the 
opinion, /n the Matter of Northern States Power Company, supra, as 
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proper project costs, and accepting the Commission’s findings, as 
stated in said opinion, as to all other amounts claimed as project 
costs ; 

(h) On November 12, 1936, the licensee filed an amended petition 
covering the identical items and amounts upon which a rehearing 
was requested in its original petition filed on September 10, 1936, but 
setting forth the grounds upon which its protest with reference 
thereto was predicated ; 

(7) Upon a consideration of said petition and amended petition, 
the Commission, by its order dated December 8, 1936, granted the 
requested rehearing as to all eight items; 

(j) The rehearing was held on January 5 and 6, 1937, before 
Examiner Frank A. Hampton, following which briefs were submitted 
by counsel for the respective parties; 

(%) Briefs were filed by counsel for the respective parties subse- 
quent to the close of the rehearing on January 6, 1937; 

(Z) Upon a full consideration of the testimony and evidence 
offered at the rehearing as to the eight items in issue, the Commis- 
sion has this day handed down its opinion, Jn the Matter of Northern 
States Power Company (rehearing as to certain items of cost), mak- 
ing its findings of fact and stating its conclusions thereon; 

The Commission, in accordance with said opinions, /n the Matter of 
Northern States Power Company, ante, p. 329, and, In the Matter of 
Northern States Power Company (rehearing as to certain items of 
cost), and for the reasons therein stated, finds and determines that: 

(1) The project construction period began on August 1, 1918, and 
ended on March 15, 1923; 

(2) Interest at the rate of 6 percent per annum is a normal rate, 
and that simple interest computed at this rate on monthly debit 
vouchers of the fixed capitai account, excepting those includible in 
the account Interest During Construction, from the middle of the 
month during which such expenditures were made to the end of the 
construction period, results in a fair and reasonable interest allow- 
ance during said construction period ; 

(3) That on the basis set forth in paragraph 2 above, the amount 
allowable as interest during construction is $64,850.60 ; 

(4) The actual legitimate original project costs, as of’ December 
31, 1927, were the amounts as shown in the column headed Amounts 
Allowed in the following. table, the items thereof being numbered, 
for convenience in reference, to correspond with similar items shown 
on pages 4 and 5 of the preliminary accounting report dated 


December 15, 1930, prepared by Harold Tomlin, Commission 
accountant: 
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Item ae Amounts Amounts Amounts 
No. Resesiption claimed allowed | disallowed 
0 FI I i iin cwngacccsteeccguceseunesas $255, 591.65 | $239,765.12 | $15, 826. 53 
12 | Removal of Indian Village - - -_- 17, 090. 69 17,090.69 |... 
3 | Real estate taxes_............. 36, 735. 46 26, 315. 99 10, 419. 47 
2 | Land legal expense_..._-.-....- 4, 337. 86 37 | 
4 | Surveying lands_..........--.-. 10, 350. 51 
5 | Land—Direct engineering. ---.- 763. 88 
6 | General office salaries --- ------- 329. 80 
7 | Miscellaneous land expenses-_-- 10, 906. 10 | 
9 | Clearing reservoir labor... ....-. 24, 018. 22 
10 | General office salaries... ......-. 236. 19 
11 | Removal of graves---.-...--..-- 5, 926. 01 
13 General office salaries _--.-.-- 11. 69 
14 | Construction new village-.-.- 26, 031. 82 
15 | General office salaries... ._- 133. 30 
16 | Couderay—Town Road.--......--------- sciinabaaaagesn areata 3, 000. 00 
17 | Wise Highway-.- Debenw date Lddbetth han abhinwk ae dtkcind 34, 041. 48 | 
18 | Wise Highway improveme nt. 8, 420. 35 
19 | Reserve—Town Road_-_-__...---- andnieeee J 15, 117. 39 
20 | General office salaries - -- -- - 103. 37 | 
21 | Miscellaneous damages_-__...-...------.------------.-.- 4, 797. 40 | 
22 | Miscellaneous damage expenses. --_---...-.-.-.-------.- 95. 97 | 
SS + Ea, Lee Gre a i on ds. Kh in | 5, 000. 00 
Oot Ge I INS 9 6 otic ecanengatsimatutaangueneh 7. 26 | 
25 | Logging and sawing—Labor-.-.-_. bi4ti514 3S. 45045 82, 688. 50 | 
26 | Camp operation 8, 207. 49 | 
27 | Travel and sundry expenses.._...-.....- 1, 107. 34 
28 | Construction equipment—Net-.---..........---..--.... 2) 853. 76 
Ee ee 738. 06 
31 | Miscellaneous logging expenses - paneotandditbaacbada maa 15, 691. 72 | 
32 | Lumber sold to A. Larson & Co_.-___-.....--- ES | (16, 023. 30) 
SS | Raber Oe WOO, I. Wrath nnn cnc i nsccesns) (5, 289. 91) | 
34 | Contract—A. Larson & Co.....-. woessiinmediciteatieh decid thai aaa | 283, 461.02 


35 | Engineering—Contracted--.........--- 
36 | Miscellaneous material._...........-- 
ear 8 ee ee 
38 | V. S. Hillyer—Expemse...................-.- 

39 | Miscellaneous riprapping-.........................-- 
40 | Miscellaneous engineering... -....-..-.--- nied 
41 | Telephone line to dam site ieedtaaee 

42 | Travel and sundry expenses__._..........-.. 
43 | General office salaries niauttaatilineeitaidacnuinnee et tcaleeeia 
44 | Miscellaneous dam expenses. 








45 | Control improvement—Labor . _ 4, 154. 90 
46 | Control improvement—Material Ds creelidastaiareaied Juanma 8, 297. 42 
47 | Control improvement—Const. equip dead ae 5. 04 
48 | Control improvement—Misc. expense...................- 1, 522. 83 


49 | Below dam—Labor 

50 | Below dam—Misc. expense_. entediad J s 
51-57 | Apron addition_-- ainadieutahGnecinbaintindt a 74, 19% 
Splash boards—Labor-.---.-......- 4 
59 | Splash boards— Material 
60 | Splash boards— Misc. expense 


& 















61 | Local engineering ‘ . : 2, 120. 85 1, 942. 37 178. 48 
62 | B. E. & M. Corp. eng. fee—7}2% 13, 658. 98 1, 474. 41 12, 184. 57 
63 | B. E. & M. Corp. supt. fee—2.35% 4,275.91 |_... 4,275.91 
64 | A. P. U. Co. eng. and supt Gebbit inti 18, 851. 00 ood 18, 851. 00 
65 | McPherson, Services and expenses s 17, 125. 59 17, 125. 59 
66 | Interest during construction iiienaeoesanl : 157, 979. 46 64, 850. 60 93, 128. 86 






Be isieetenktitidntnntin ‘ ....-|$1, 118, 797 00 $910, 270 28 "$208, 526. 72 













(5) The amounts shown in the foregoing table under the caption 
Amounts Disallowed do not represent proper costs of construction 
of said project and are hereby disallowed; and 

The Commission orders that: 

(A) The licensee, Northern States Power Company, establish 
and maintain control accounts with reference to said project show- 
ing a total debit balance in its fixed capital accounts beginning with 
an entry of $910,270.28 as the actual legitimate original cost of said 
project as of December 31, 1927; 

1693—40—41 
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(B) The said licensee establish and maintain subsidiary accounts 
showing and substantiating all entries in such control accounts, and 
classifying the total for fixed capital in appropriate detail and in 
accordance with the provisions of the Commission’s Uniform Sys- 
tem of Accounts Prescribed for Public Utilities and Licensees, 
adopted June 16, 1936, pursuant to authority granted by the Federal 
Power Act; 

(C) The amount of $208,526.72 herein disallowed be transferred 
from the project accounts and charged to the appropriate surplus or 
surplus reserves accounts pursuant to and in accordance with the 
pertinent provisions of said Uniform System of Accounts Prescribed 
for Public Utilities and Licensees; 

(D) Within sixty (60) days of service of this order, the licensee 
comply with this order and execute and submit to the Commission 
FPC Form No. 76 showing such compliance. 
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ORDERS IN THE NATURE OF OPINIONS? 
Determination of investment and accrued depreciation 
Idaho Power Co. 
(Project No. 457) 


May 23, 1932 




































Whereas, a license was issued on June 25, 1928, effective as of January 1, 
1928, to the Idaho Power Co. for a power project on Snake River in Gooding 
and Twin Falls Counties, Idaho, which project is designated in the records of 
the Federal Power Commission as project No. 457; and 

Whereas, article 15 of said license provides among other things “that the 
amounts to be set up in the fixed capital accounts (of the licensee) for said 
project as of the date when the license became effective as representing the 
actual legitimate investment therein as of said date shall be the actual 
legitimate cost of construction or acquisition of said project and the prices paid 
for water rights, rights-of-way, lands, or interest in lands, insofar as said 
costs and prices can be ascertained from available records, and where no 
records of actual costs or prices are available they shall be estimated; that 
there shall be set up in a depreciation reserve account for said project as of 
said date a credit amount representing the estimated accrued depreciation on 
the project property subject to this license, it being understood that deprecia- 
tion and the property subject thereto shall be as defined in regulation 16 of 
said rules and regulations of the commission; and that the amounts to be so 
set up in said fixed capital accounts and in said depreciation reserve account 
shall be such as may be required by lawful order of the commission after 
and in pursuance of a finding or findings with respect to the aforesaid actual 
or estimated costs or prices of properties or of items or units thereof made in 
accordance with the provisions of the act and of the regulations established 
thereunder”; and 

Whereas, the said licensee, Idaho Power Co., in accordance with the pro- 
visions of aforesaid article 15, filed with the commission on February 24, 1930, 
a statement designated as “Exhibit R” showing the original cost as of Decem- 
ber 31, 1927, of the project works and other property under said license to 
be $558,222.50, which said statement was submitted subject to the following 
reservations: 

This exhibit contains original cost of the project works made up as actual 
original cost where actual cost was available (tabular caption “actual”’), and 
estimated original cost where actual cost is not available (tabular caption 
“estimated”), as of December 31, 1927. 









1This appendix contains additional selected orders of the Commission in the nature of 
opinions chosen from the volumes of orders issued by the Commission since January 1, 
1931. The orders for the period January 1, 1931 to June 30, 1935, inclusive, have been 


published previously in the Annual Reports of the Federal Power Commission for the 
years 1931-1935. 
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This exhibit is submitted in response to the regulations of the Federal Power 
Commission and in the form required by such regulations, but is not the 
applicant’s claim of “net investment” or “fair value” of the project works, 
and is without prejudice to such claim of “fair value” for the purpose of 
establishing “net investment” as the applicant may make and support in pro- 
ceedings under section 23 of the Federal Water Power Act. 

No actual or estimated statement of intangible capital costs (nonphysical 
capital value) Form 11-49 as applied to this plant is available and therefore 
such values are not included. By this omission of intangible capital costs the 
applicant does not surrender its claim of “fair value” in subsequent determina- 
tion of “fair value” or “net investment” of the project works. 

This statement is a part of the application for license made by the under- 
signed under date of the 22d day of November, 1923; and 

Whereas, the books, records, and accounts of the licensee relating to said 
project, as well as the project works and other property subject to said license, 
have been examined and inspected by representatives of the commission and 
‘an inquiry and investigation have been made by such representatives for the 
purpose of determining said investment and said depreciation, and reports by 
such representatives have been filed with the commission showing the results 
of said inquiry and investigation; and 

Whereas, it appears from said reports that by oral agreement between such 
representatives and officers of the licensee the total shown on said statement 
filed by the said licensee on February 24, 1930, has been reduced by the sum of 
$510.72, making the agreed total $557,711.78 instead of $558,222.50, and that the 
sum of $107,269 has been agreed to as representing the accrued depreciation, 
all as of January 1, 1928; 

Now, therefore, the commission, after examination and consideration of the 
foregoing facts and all supportiig documents, finds and determines: 

(1) That the total actual legitimate cost of construction or acquisition of 
‘said project, including the amounts paid for water rights, rights-of-way, land 
or interest in land, which by the terms of said license is the actual legitimate 
investment of the licensee, Idaho Power Co., in said project No. 457, as of 
January 1, 1928, was $557,711.78; 

(2) That the estimated accrued depreciation on the project property subject 
to said license as of January 1, 1928, was $107,269; 

(3) That the statement submitted by the licensee, Idaho Power Co., on 
February 24, 1930, designated as “Exhibit R,” showing the original cost as of 
December 31, 1927, of the project works and other property under said license, 
cannot be considered by the commission as a part of the application for license 
and is not so considered; 

(4) That the licensee, Idaho Power Co., is not entitled to the fair value of 
the project works and other property covered by said license as of January 1, 
1928, or the date of issuance of said license, and that said project does not 
come within the provisions of section 23 of the Federal Water Power Act, any 
reservations of the licensee submitted with said statement of original cost and 
designated as “Exhibit R” to the contrary notwithstanding. 

Now, therefore, pursuant to such findings and determinations, the commission 
orders: 

(a) That said Idaho Power Co., licensee of project No. 457, establish and 
maintain control ledger sheets or accounts showing total debit balance in its 
fixed capital accounts for said project beginning with an entry of $557,711.78 
as of January 1, 1928; 

(b) That the said Idaho Power Co., licensee of project No. 457, establish and 
maintain control ledger sheets or accounts showing total credit balance in the 
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depreciation reserve accounts, beginning with an entry of $107,269 as of 
January 1, 1928; 

(c) That the said Idaho Power Co., licensee of project No. 457, establish and 
maintain subsidiary ledger sheets or accounts or records showing and substan- 
tiating all entries in such control account and classifying the total for fixed 
capital in appropriate detail and in accordance with the commission’s rules and 
regulations. 

It is further ordered: That the Idaho Power Co. comply with this order within 
60 days from the date of its service upon said company, or within 30 days 
show cause to the satisfaction of the commission why it should not become 
effective. 


Rejection of application for amendment of license 
Pacific Gas and Electric Co. 
(Project No. 525) 
July 11, 1932 


The Commission, having before it the application dated April 29, 1932, of 
Pacific Gas and Electric Co., a California corporation with office and principal 
place of business at San Francisco, Calif., for amendment of the license for 
project No. 525 on Mokelumne River and tributaries, California, and having 
examined and considered the application, together with exhibits, surveys, reports, 
and other evidence relating thereto, finds: 

(1) That the license for project No. 525 authorizes only the occupancy and 
use of certain lands of the United States for the maintenance and operation of 
such parts of the existing so-called Blectra power development (project No. 
25) as are located thereon; that in issuing the said license the parts of the 
Electra development which were covered by such authorization were deemed 
to constitute a minor part only of a complete project; and that said license 
and the authority granted thereby are subject only to the conditions expressly 
set forth in the license, other provisions and requirements of the Federal Water 
Power Act having been waived under authority of section 10, subsection (i), 
thereof ; 

(2) That the amendment, if granted, would authorize the licensee to con- 
struct a dam and parts of an aqueduct on lands of the United States, to occupy 
and use the lands of the United States occupied by the dam and conduit and 
by the backwater from the dam, and to abandon the existing Upper Standard 
Canal, Lower Standard Canal, and Petty Reservoir ; 

(3) That the applicant desires the said amendment in furtherance of its 
plans to abandon and virtually to reconstruct on a greatly enlarged scale prac- 
tically all of the major features of project No. 525; 

(4) That the Electra development, as the applicant proposes to reconstruct 
it, would not constitute a minor part only of a complete project, but the eco- 
nomic feasibility of the new development is dependent upon the increased 
water supply resulting from the construction of the Salt Springs Reservoir 
of project No. 137, of which the Electra development would thus become a 
logical part. 

Now, therefore, the Commission orders: 

That the application of Pacific Gas and Electric Co. for amendment of the 
license for project No. 525 be denied without prejudice to the applicant’s right 
to file application for amendment of license for project No. 137. 
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Surrender of license (major) 
St. Croix Falls Wisconsin Improvement Co. 
(Project No. 310) 
September 6, 1932 


The Commission having before it the application dated March 28, 1982, 
of St. Croix Falls Wisconsin Improvement Co., for surrender of the license 
issued December 26, 1928, for project No. 310, and having examined and con- 
sidered the application, together with exhibits, protests, and other evidence 
relating thereto, finds: , 

(1) That the license covers a major power project on the St. Croix River, 
navigable waters of the United States, at Kettle River Rapids and Nevers 
in the counties of Polk and Burnett in the State of Wisconsin, and in the 
counties of Chisago and Pine in the State of Minnesota; 

(2) That the license was amended March 13, 1930, to extend for 2 years 
the time for commencement of construction of the project works; 

(3) That public notice of the proposed surrender of the license has been 
given as required by section 6 of the act; 

(4) That the demand for power does not warrant construction of the 
project at this time, and the protestants have shown no basis for compelling 
specific performance of the terms of the license; 

(5) That the surrender of the license will not be incompatible with the 
public interests. 

Now, therefore, the Commission orders: 

That the surrender of the license for project no. 310 be accepted on condi- 


tion that the licensee shall not be relieved from any responsibility for dam- 
ages resulting from operations under the license, or for charges which have 
accrued prior to the date of acceptance by the Commission of such surrender. 


DA-61—Washington, City of Port Townsend 
December 19, 1982 


The Commission having before it the application to the General Land Office 
(Spokane 017020) (DA-61—Washington) of the city of Port Townsend, Wash., 
for a right-of-way for a water-pipe line diverting the water from Quilcene River 
in sec. 31, T. 27 N., R. 2 W., and extending northward to sec. 4, T. 27 N., R. 
2 W., Willamette meridian, Washington, and having considered the application, 
together with correspondence, reports, and other evidence relating thereto, finds: 

(1) That the proposed right-of-way crosses lands withdrawn in power site 
classification No, 177; 

(2) That, according to the report by the Geological Survey, the applicant pro- 
poses to divert water from the Quilcene River for use for city water supply pur- 
poses but that, in view of the size of the proposed pipe line and the great head 
available, the generation of power might at some time be feasible in connection 
with this diversion for other purposes; 

(3) That the Geological Survey recommends favorable determination, subject 
to the stipulation that in case the city decides to develop the potential power of 
the site it will apply to the Federal Power Commission for a license. 
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Wherefore, the Commission determines: 
That the proposed use is the higher use but the value of said power-site land 
will not be injured or destroyed-for the purposes of power development by loca- 
tion of the proposed pipe line, subject to the provisions of section 24 of the 
Federal Water Power Act. 

Therefore, the Commission consents to its location as applied for, subject to 
the provisions of section 24 of the Federal Water Power Act and to the stipu- 
lation that in case the city desires to develop the potential power of the site, it 
will first apply for and receive from the Federal Power Commission a license. 

Now, therefore, the Commission orders: 

That the Secretary of the Interior be so notified. 


Amendment of authorization 
The Montana Power Co. 
(Project No. 1066) 


February 13, 1933 


























Whereas, an order was entered on Jaiuary 9, 1933, authorizing amendment 
of license for project No. 1066, licensed to The Montana Power Co., which order 
provided for the collection of $79.21 for the use of certain lands occupied in 
trespass by said The Montana Power Co. prior to January 1, 1933; and 

Whereas the attention of the Commission has been called to opinions by its 
general counsel dated February 25, 1927 (project No. 525), and April 28, 1927 
(project No. 734), holding that charges for the use of Government lands in 
trespass prior to effective date of a license by the Federal Power Commission 
for the occupancy and use thereof are collectible by the department or agency 
of the Government having control of said lands, and not by the Federal Power 
Commission; and 

It is ordered: 

That the order entered January 9, 1933, in reference to project No. 1066 be 
amended by striking out the last paragraph thereof, and inserting in lieu 
thereof the following: 

It is further ordered: That the amendment, when executed by the Federal 
Power Commission, be forwarded through the Forest Service in order to enable 
the Forester to collect the charges for use of the lands of the United States 
prior to the effective date of the amendment of license authorizing such use. 


Rejection of applications for St. Lawrence projects 


(Projects Nos. 8, 23, 147, 151, 384) 


February 16, 1933 








Whereas, there is now pending before the Commission a number of applica- 
tions for preliminary permits and licenses for projects located in the State of 
New York on the St. Lawrence River, as follows, to wit: 

Project No. 8, St. Lawrence Transmission Co., of Potsdam, N. Y., application 
filed June 19, 1920, for a preliminary permit for a power project at the Long 
Sault Rapids, St. Lawrence River, calling for a probable installed horsepower 
of 750,000 ; 
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Project No. 23, Louisville Power Corporation, of Massena, N. Y., revised appli- 
cation for a preliminary permit for a power project at Cat Island, instead of 
Croil Island as stated in its application of July 8, 1920, in the St. Lawrence 
River, near the towns of Louisville, Massena, and Ogdensburg, for a total 
installed capacity estimated to be 600,000 horsepower ; 

Project No. 147, New York & Ontario Power Co., of Waddington, N. Y., applica- 
tion filed on January 7, 1921, for a license for a power project at Ogden Island 
(Isle au Rapide Plat) in the Little River which forms the south channel of the 
St. Lawrence River near the town of Waddington, for an installed capacity 
estimated to be 30,000 horsepower ; 

Project No. 151, New York & Ontario Power Co., of Waddington, N. Y., applica- 
tion filed on January 12, 1921, for a preliminary permit for a power project in 
the St. Lawrence River between the easterly ends of Murphy Island and Lotus 
Island in the vicinity of Ogdensburg, utilizing the available flow and head in 
that section of the river, for an installed capacity estimated to total 400,000 
horsepower ; 

Project No. 384, American Super Power Corporation, of Lewiston, N. Y., appli- 
cation filed on February 5, 1923, for preliminary permits for two water-power 
developments on the St. Lawrence River near the towns of Waddington and 
Massena, N. Y., which application was amended so as to develop the interna- 
tional reach of the river by 1 of 4 schemes, all of which provide for 14-foot 
navigation and control of the river flow through regulating the level of Lake 
Ontario, for increasing the depth of navigation, and for an installed capacity 
under the largest scheme estimated at 2,520,000 horsepower ; and 

Whereas, the treaty between the United States and Great Britain relating to 
boundary waters and questions arising between the United States and Canada, 
and establishing the International Joint Commission became effective May 5, 
1910; and 

Whereas, by the terms of said treaty the International Joint Commission’s 
approval is necessary for the construction or maintenance of any dams or 
other obstructions in boundary waters, the effect of which is to raise the 
natural levels of waters on the other side of the boundary; and 

Whereas, none of the above-named applications appear to have received the 
approval of said International Joint Commission; and 

Whereas, the treaty proposed by President Hoover, known as “the Great 
Lakes-St. Lawrence Deep Waterway Treaty,” now pending before the United 
States Senate, deals with power development on the St. Lawrence River; 

It is ordered: 

That each of the above-listed applications now pending for permits or licenses 
for projects on the St. Lawrence River be, and the same are hereby rejected as 
of March 31, 1933, unless prior to that time the applicants, or any one of them, 
shall present sufficient reasons to the Commission why such order should not 
become effective at that time as to any one or all of ‘said applications. 


Exemption from annual charges 
East Bay Municipal Utility District 
(Project No. 567) 

May 9, 1933 


Whereas, Hast Bay Municipal Utility District, licensee of project No. 567, 
filed application on January 12, 1933, for exemption from payment of annual 
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charges for the calendar year 1932 for said project, pursuant to section 10 (e) 
of the Federal Water Power Act and section 7 (A) of regulation 14 of the Com- 
mission’s rules and regulations; and 

Whereas, said application was supplemented by the filing on February 13, 
1933, of a sworn statement by F. W. Hanna, chief engineer and general 
manager of the licensee, that the licensee suffered a loss of $216,319.84 by 
the operation of said project during the year 1932 after allowance for depre- 
ciation and for interest at 5 percent upon the claimed investment therein; and 

Whereas, project No. 567 was constructed primarily for water supply, the 
production of powef being incidental to said purpose, and the water diverted 
by said project was furnished to the residents of said district without profit; 
and ; 

Whereas, East Bay Municipal Utility District is a political subdivision under 
the laws of the State of California and a municipality within the terms of 
section 3 of the Federal Water Power Act. 

Now, therefore, the Commission finds: 

That the power produced by project No. 567, licensed to East Bay Municipal 
Utility District, was sold to the public without profit during the calendar year 
1932 and that under section 10 (e) of the Federal Water Power Act and section 
7 (A) of regulation 14 of this Commission said licensee is exempt from pay- 
ment of annual charges for said project for the calendar year 1932. 


Cancellation of annual charges 
Merced Irrigation District 


(Project No. 88) 


June 14, 1933 





The following order was approved and adopted: 
Whereas, the Merced Irrigation District, licensee for project No. 88, organized 
and existing under the California irrigation district law, requested that the 
Commission exempt it from payment of 1932 annual charges at $2,049.75 under 
section 7 (A) of regulation 14 of the Commission’s Rules and Regulations; and 

Whereas, it appears that said Merced Irrigation District is a municipality 
under the terms of the Federal Water Power Act operating a combination power 
and irrigation development to supply irrigation service at cost to the citizens 
of the district; and 

Whereas, the development is primarily operated for irrigation purposes, and 
the production of power is incidental thereto and largely dependent upon the 
release of water for irrigation purposes, said released water being used for 
power development as it passes on to answer the call of the irrigators; and 

Whereas, the entire electric output, saving and excepting so much energy as 
may be required in and for the operation of the reservoir and hydroelectric 
plant, is sold to a public utility, but the operations of the licensee for the year 
1922 did not result in a profit. 

Now, therefore, the Commission orders: 

That, pursuant to section 10 (¢) of the act, the annual charges assessed for 
the year 1932, amounting to $2,049.75, be and the same are hereby canceled. 


FEDERAL POWER COMMISSION 
Advertising of applications by States and municipalities 
Loup River Public Power District 
(Project No. 1256) 

October 27, 1933 


The Commission, having under consideration the matter of advertising the 
application of the Loup River Public Power District for license for project 
No. 1256, and the general counsel’s memorandum opinion, dated May 23, 1933, 
to the effect that the Federal Water Power Act does not require notice by 
edvertisement of applications for permits or licenses by States or municipalities, 
directed that the application of the Loup River Public Power District, and ail 
applications thereafter received from States or municipalities, be not acver- 
tised; but that any other States or municipalities likely to be interested be 
notified thereof as a matter of courtesy. 


Determination of date project property became available for service 
Inland Power & Light Company 
(Project No. 935) 
October 25, 1933 


The following report, finding, and order were adopted: 

It appears that licensee, Inland Power & Light Company, by letters dated 
February 3, March 1, March 17, and August 12, 1982, contended that unit No. 1 
of its Ariel development, designated on the records of the Commission as 
project No. 935, was placed in regular operation on January 1, 1933, 

It appears that the field representative of the Commission recommended that 
October 16, 1931, be fixed as the date of beginning of commercial operation of 
said unit No. 1, and in support of such recommendation submitted reports dated 
January 12, 1932, and March 10, 1932, containing certain data bearing out his 
said recommendation. 

It appears that the licensee upon being apprized of the recommendation that 
October 16, 1931, be fixed as the date of-commencing commercial operation 
advised the Commission that said date was not satisfactory. 

It appears that a public hearing was held on November 18, 1932, at Portland, 
Oreg., before the late Commissioner Williamson, at which time and place rep- 
resentatives of the licensee and of the Commission appeared and offered evi- 
dence pertinent to the issues involved. 

What is sought is not “the date of beginning commercial operation” but 
rather the date the property “became available for use,” as it is the latter 
date which marks the termination of the period during which interest can be 
computed and charged into the capital accounts of the project. 

Under the terms of the Federal Water Power Act, interest is recognized as 
a capital charge in the actual legitimate cost of a project— 

(a) To the extent that it accrues on an interest-bearing debt incurred for 
the acquisition and construction of a licensed property or parts thereof re- 
stricted, however, to that part of the debt representing the cost of the property 
chargeable to the project under the rules of accounting therein provided, after 
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such funds become available for use and before the receipt or completion or 
availability of the property for the service for which it is intended; 

(bv) To the extent that it constitutes a reasonable charge for interest during 
the construction period before the property becomes available for service, on 
the licensee’s own funds expended for construction purposes. 

The “date of beginning commercial operation” may or may not be con- 
trolling in determining the date upon which interest ceases to accrue as a 
capital charge entering into the cost of a licensed project. In the instant case 
it is not controlling. 

The erection of generating units was begun in December 1930. On June 1, 
1931, the first turbine was ready for testing and the governor had been com- 
pletely installed. Unit No. 1 was first rotated on August 4, 1931. The main 
unit was tested under rated speed and voltage on August 26 and given a 24- 
hour no-load test run to check the bearings. The said unit No. 1 was first 
synchronized with the operating system on September 4, and was placed in 
operation on September 8, on which date a total of 325,000 kilowatt-hours 
was generated. The hydraulic efficiency tests by the Gibson method were con- 
ducted on September 25 and 27, and a total of 5,275,000 kilowatt-hours were 
generated by unit No. 1 during September 1931. Additional tests were made 
October 4 and 7, and the field calculations for the efficiency data were com- 
pleted by October 10. 

The frequency and load control were adjusted by factory representatives, 
and the governor has been under automatic control since October 10. A total 
of 16,133,000 kilowatt-hours were generated by said unit No. 1 during October 
1931. 

The interconnected load brought the daily load factor to nearly 100 percent 
at the end of November. The unit operated 714 hours during November with 
a peak load of 47,000 kilowatt-hours, and the total generated during the month 
was 17,804,000 kilowatt-hours. During December 1931 the unit operated a 
total of 743 hours with an hourly peak of 46,000 kilowatt-hours and generated 
during that month a total of 23,393,000 kilowatt-hours. 

Prior to January 1, 1932, the date which the licensee contends the plant 
began commercial operation upon, the operating reports disclose that over 
62,500,000 kilowatt-hours had been generated and transmitted to the line. 

A study of the daily output reports indicates that beginning October 16 the 
current transmitted over the line was practically the capacity output of the 
plant. 

The period from September 8 to October 15, inclusive, during which the 
unit was operated, was an ample period for tests and adjustments, as evi- 
denced by the study of daily output reports above mentioned. A reasonable 
time for testing out and adjusting new machinery should be allowed, but any 
adjustments or changes subsequent to such a period should be considered as 
incidental to operation. 

Notwithstanding the circumstances and conditions as above set forth, the 
licensee contends that January 1, 1932, should be accepted as the date of be- 
ginning operation. Such contention seems to be based upon the following: 

(a) Interruptions to operations from October 18, 1931, up to and including 
February 29, 1932; 

(b) On October 16, 1981, the contractor had a force of 87 men on the project. 

The answer to (a) is that the 48 days between September 8 and October 16, 
during which the unit was operated, constituted a reasonable test period and 
any interruptions to service subsequent thereto due to defects of equipment 
are and must be considered as incidental to operation. 
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As to (b), the beginning of the period of operation does not necessarily 
mean the completion of all construction activities. However, it does mean 
.a degree of operation capable of making the facilities available for the service 
for which they were intended. It is recognized that certain construction 
activities continue into the operating period, such as clean-up work and making 
permanent installations as against those of a temporary nature, painting and 
other activities which can and are carried out without interference with 
operation. It is further recognized that expenditures for construction activities 
may be proper charges to capital accounts after the beginning of operation, 
but interest upon said expenditures must of necessity cease when the facilities 
become available for service. 

Upon all of the evidence of record in the case, the Commission finds: 

‘That the construction of the initial installation as defined in article 6 
‘of license No. 935 was complete on October 16, 1931, and that the facilities 
-eonstituting said initial installation were available for service on said date. 

Therefore, it is ordered: That all items of interest chargeable to account 394, 
“Interest during construction,” and all items for taxes chargeable to account 
393, “Taxes during construction,” shall be computed only up to October 16, 
1931. 


Order refusing to increase power capacity of project 
Pacific Gas and Blectric Company 
(Project No. 187) 

December 14, 1933 


The Commission, having before it a recommendation dated April 18, 1933, 
of the Regional Forester of the United States Forest Service, San Franciso, 
Calif., that the power capacity of project No. 187 on the Yuba River, Calif., 
Pacific Gas and Electric Company, licensee, be increased by an amount corre- 
sponding to the increase in the power capacity of the lower unlicensed Colgate 
power plant, resulting from stream-flow regulation by the project works of 
project No. 187; and having considered said recommendation, together with 
other matters and correspondence pertinent thereto, finds: 

That the Commission has no authority under existing regulations for adding 
to the power capacity of project No. 187 the increased power capacity of 
the Colgate plant, not under license, made available by storage at the project 
works of project No. 187. 


Procedure in amending minor and minor part licenses 
January 22, 1934 


The Chairman, having presented the matter of procedure with reference to 
amendments of licenses for minor parts only of a complete project, or for 
complete projects of not more than 100-horsepower capacity, 

It was ordered: 

That formal acceptance by the licensee of the instruments effectuating such 
amendments be required only in cases where the amendment differs from or 
extends beyond the scope of that requested by the licensee. 
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Denial of application for amendment and order to show cause 
San Joaquin Light and Power Corporation 
(Project No. 175) 


January 26, 1934 





The following order was adopted: 
Whereas, on July 28, 1922, the Commission issued a license to the San Joaquin 
Light and Power Corporation for a comprehensive water-power project on the 
Kings River and certain tributaries thereof in California, the project covered 
by said license, as amended, being designated on the records of the Commission 
as project No. 175; and 

Whereas, the licensee filed an application dated June 1, 1933, for amendment 
of said license so as to extend the periods heretofore fixed for construction of 
parts 2, 3, and 4 of the project to the following dates: part 2, to be commenced 
by July 1, 1937, completed by July 1, 1989; part 3, to be commenced by July 1, 
1939, and completed by July 1, 1941; and part 4, to be commenced by July 1, 
1945, ahd completed by July 1, 1947; and it appearing: 

(1) That the proposed project works included in part 2 are the Haas power 
house, diversion dam, and conduit on the North Fork of Kings River; 

(2) That the proposed project works included in part 3 are the Junction 
power house, diversion dam No. 1, and conduit No. 1 on the North Fork of Kings 
River ; 

(3) That the proposed project works included in part 4 are the Kings River 
power house on Kings River, a diversion dam just below the confluence of 
the North and West Forks of Kings River, and a conduit extending from the 
diversion dam to the power house; 

(4) That the license has been twice amended to extend the construction 
periods for said parts 2, 3, and 4, the latest amendment, issued April 17, 1930, 
requiring that construction of part 2 be commenced July 1, 1931, and completed 
July 1, 1933; that construction of part 3 be commenced July 1, 1933, and com- 
pleted July 1, 1986; and that construction of part 4 be commenced July 1, 1939, 
and completed July 1, 1941; 

(5) That the Commission at its meeting of August 5, 1931, authorized amend- 
ment of the license so as to require that construction of part 2 be commenced 
by July 1, 1932, and completed by July 1, 1934, but that the licensee declined 
to accept the tendered amendment ; 

(6) That the Commission at said meeting of August 5, 1931, made a finding 
that it would be contrary to the public interest further to extend the periods 
allowed for construction of parts 3 and 4, and denied the licensee’s application 
for such extensions ; 

(7) That the Commission at its meeting of September 8, 1932, in response 
to an application of the licensee requesting that the time for commencement 
of construction of part 2 be extended to July 1, 1933, authorized amendment 
of the license so as to require that construction of part 2 be commenced by 
July 1, 1933, and completed by July 1, 1985, and that parts 3 and 4 be con- 
structed from time to time as the Commission might direct under the provisions 
of the Federal Water Power Act; but pursuant to agreement between the 
Commissioners, the matter was held for further consideration and no instrument 
to effectuate the amendment was issued; and 
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(8) That no construction work has been done on said parts 2, 3, and 4 
of the project notwithstanding the fact that the dates fixed in the license as 
amended for commencing construction of parts 2 and 3 have transpired. 

Now, therefore, the Commission having considered the application, together 
with available information pertaining thereto, finds: 

(1) That indefinite priority and control without development and use of 
power resources under Federal jurisdiction being contrary to the policy em- 
bodied in the Federal Water Power Act, further extension of time for beginning 
and completing construction of parts 2, 3, and 4 of project No. 175 would be 
contrary to the public interest ; 

(2) That the licensee having failed to commence construction of parts 2 
and 3 of the project on the dates fixed in the license as amended April 17, 1930, 
is in default as to said parts 2, 3, and 4, all of which are parts of the com- 
prehensive scheme of improvement and utilization for purposes of water-power 
development covered by said license as amended; and 

It is ordered: 


, 


(a) That the Commission authorizations of August 5, 1931, and September 8, 
1932, be and they are hereby reconsidered and revoked; 

(b) That the application of the San Joaquin Light and Power Corporation 
for extensions of time for beginning and completing the construction of parts 
2, 3, and 4 of project No. 175 be, and it is hereby, denied; 

(c) That the San Joaquin Light and Power Corporation show cause within 
60 days from the date of service of this order why the license for project No. 
175 should not be terminated so far as it includes or in any way pertains to 
said parts 2, 3, and 4 of said project, in accordance with the provisions of the 
Federal Water Power Act. 

And whereas the said licensee, as amended May 19, 1926, covers the following 
separable parts of the project, as regards which it was stipulated that the 
license should remain ineffective until the licensee should comply with the 
requirements of the laws of the State of California with respect to the appro- 
priation, diversion, and storage of water contemplated in the development of 
said separable parts, and more especially with respect to the storage of water 
specified : 

(a) Wishon dam, reservoir, and power house; storage in Wishon reservoir. 

(b) Helms dam, reservoir, conduit and power house, together with diver- 
sions in Upper North Fork Kings River, Fleming Creek, Post Corral Creek, and 
conduit leading from these diversions into Helms reservoir; storage in Helms 
reservoir. 

(c) Rancheria Creek diversion dam and tunnel; storage in Wishon reservoir. 

(d) Peart dam, reservoir, and power house; Bear Creek diversion dam and 
canal; storage in Peart reservoir. 

(ec) Meyer dam, reservoir, and power house; storage in Meyer reservoir. 

(f) Farnham dam No. 1, conduit No. 1, and power house No. 1; storage in 
either Peart or Meyer reservoir. 

(g) Farnham diversion dam No. 2, conduit No. 2, and power house No. 2; 
storage in Peart reservoir. 

(th) Junction diversion No. 2 and conduit No. 2; storage in either Peart or 
Meyer reservoir; and 

Whereas, the license as amended specifically provides that the authorization 
contained in the amendment of May 19, 1926, with respect to said separable 
parts of the project works of said project No. 175, may be withdrawn and 
revoked by the Commission, in whole or in part, if within such time as the 
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Commission may deem reasonable the licensee shall not furnish the Commission 
with satisfactory evidence of compliance with the requirements of the laws 
of the State of California, as_aforesaid; and it appearing: 

That more than 11 years have elapsed since the license was issued, and 
more than 7 years have elapsed since the issuance of the amendment of May 
19, 1926. 

Now, therefore, the Commission having considered the matter, together 
with available information pertaining thereto, finds: 

That reasonable time has been allowed the licensee in which to comply with 
the laws of the State of California, and that the licensee has not furnished 
the Commission with satisfactory evidence of compliance with the requirements 
of the laws of the State of California with respect to the appropriation, 
diversion, and storage of waters for use in the project works of the above- 
named separable parts of project No. 175; and 

It is ordered: 

That the San Joaquin Light and Power Corporation show cause within 60 
days from the date of service of this order why the license for project No. 175 
should not be terminated so far as it includes or in any way pertains to the 
hereinbefore listed separable parts of said project, and the authorization con- 
tained in the amendment of May 19, 1926, withdrawn and revoked. 


Authorization of license (major) 
Southern California Edison Company Ltd. 
(Project No. 1250) 

February 5, 1934 


The following order was adopted: 

Whereas, the Southern California Edison Company Ltd., a corporation organ- 
ized and existing under the laws of the State of California and having its 
office and principal place of business at Los Angeles, Calif., filed an application 
dated August 8, 1933, for a license for a minor part of a constructed power 
project known as the Azusa plant on San Gabriel River in Angeles National 
Forest, Los Angeles County, Calif.; and it appearing: 

(1) That said power plant consists of a submerged concrete diversion dam 
and intake on San Gabriel River in sec. 31, T. 2 N., R. 9 W., San Bernardino 
meridian, a conduit about 6 miles long, mainly in tunnel, and a power house 
with installed capacity of 2,400 horsepower, operating under a head of 401 feet. 
in sec. 22, T. 1 N., R. 10 W., San Bernardino meridian ; 

(2) That the 90 percent of time flow of San Gabriel River at the diversion 
dam is estimated to be 14 eubic feet per second, and that the power capacity 
of the project, as estimated in accordance with the Commission's rules and 
regulations, is 450 horsepower ; 

(3) That the diversion dam and intake and about two-fifths of the conduit 
are on unpatented lands in the Angeles Forest ; 

(4) That the lands of the United States comprise about 34.3 percent of the 
total project area; 

(5) That the project was completed and put in operation in 1898, under a 
permit issued by the Secretary of the Interior under the act of May 14, 1896 
(29 Stat. 120), to H. W. O'Melveny, trustee (San Gabriel Electric Company) ; 
that jurisdiction over the project was transferred to the Secretary of Agricui- 

1693—40——-42 
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ture by the act of February 1, 1905 (33 Stat. 628); that subsequently the 
property was transferred to the Pacific Light & Power Corporation and oper- 
ated for several years in trespass; that the applicant acquired the project on 
May 26, 1917, and promptly secured a final permit from the Department of 
Agriculture, which permit is still in effect; 

(6) That the applicant now desires to transfer the project to the city of 
Pasadena, Calif., and since permits of the Department of Agriculture are not 
transferable, change of authorization to a license under the Federal Water 
Power Act is desired ; 

(7) That the Forest Service, at the request of the Commission, has made a 
field investigation and report, and has recommended the issuance of a major 
license under section 23 of the Federal Water Power Act, and that no objections 
to the granting of a license have been received from the Bureau of Reclamation 
or the United States Geological Survey ; 

(8) That the applicant has submitted satisfactory evidence of its compliance 
with the laws of the State of California; and 

(9) That notice of said application has been given and published as required 
by section 4 of the act, and that no protests against the issuance of a license 
have been filed; and no other application for said project, or for a project in 
conflict therewith, has been filed by any State or municipality. 

Now, therefore, the Commission having considered said application and mat- 
ters pertinent thereto, finds: 

(1) That said project is best adapted to a comprehensive scheme of improve- 
ment and utilization of the resources involved, for the purposes of water-power 
development and other beneficial public uses; 

(2) That the license, if issued, will not interfere or be inconsistent with the 
purpose for which the reservation affected thereby was created or acquired, and 
is desirable and justified in the public interest ; 

(3) That the diversion dam and intake and about two-fifths of the conduit 
of said project are on unpatented lands within the Angeles National Forest, 
and therefore do not constitute “a minor part only of a complete project,” 
and none of the conditions, provisions, or requirements of the act can be or are 
hereby waived; 

(4) That the applicant is qualified to receive a license under the provisions 
of section 23 of the Federal Water Power Act; that no prelicense agreement as 
to the amount which may properly be included in the fixed capital accounts of 
the project has as yet been reached, but notwithstanding this fact immediate 
action upon the application is desirable and justified in the public interest; and 

It is ordered: 

(a) That order No. 27 be waived so far as it applies to project No. 1250; 

(b) That the maps, plans, and specifications of the project be, and they are 
hereby, provisionally approved ; 

(c) That a license for a major project be issued to Southern California 
Edison Company Ltd., for project No. 1250 for a period of 50 years, subject to 
the provisions of the Federal Water Power Act and the rules and regulations 
of the Commission pursuant thereto, to the standard conditions and reservations 
for the protection and utilization of the national forests, and to the following 
special conditions: 

(1) That the licensee shall file within 6 months from the date of issuance of 
the license satisfactory record drawings in full compliance with regulations 2 
and 4 of the rules and regulations of the Commission; and 

(2) That the fair value of said project as of the date of issuance of license 
shall be determined in the manner prescribed in section 23 of the Federal 
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Water Power Act, and the licensee shall agree to accept for all purposes of the 
license, in accordance with any provisions of the act and of the rules and 
regulations of the Commission pursuant thereto, the fair value so determined, 
whether reached by mutual agreement or by final adjudication by the courts, as 
the net investment of the licensee in said project as of said date. 


Exemption from payment of annual charges 
Merced Irrigation District 
(Project No. 88) 
March 20, 1934 


The following action was taken: 

Whereas, the Merced Irrigation District, a corporation organized and existing 
under the laws of the State of California, requested by letter dated January 5, 
1934, that the Commission waive the annual charges on project No. 88 for the 
calendar year 1933; and it appearing: 

(1) That said district is a municipality under the terms of section 3 of the 
act, and operates the project to supply irrigation service at cost to the citizens 
of the district. 

(2) That the entire power output, except so much thereof as is required for 
the district’s use, is sold to a public-utility company. 

(3) That applicant has submitted to the Commission, under oath, satisfactory 
evidence that operating expenses and interest charges for the calendar year 
1933 greatly exceeded the revenues derived from the project. 

Now, therefore, the Commission, having examined the application and all 
matters pertinent thereto, finds: 

(a) That the operating expenses of the combined power and irrigation fea- 
tures of the project exceeded the profit derived from the sale of power for the 
calendar year 1933, showing a very material loss for that period; and 

(b) That under the provisions of section 10 (e) of the act said Merced Irri- 
gation District is entitled to exemption from payment of annual charges for the 
calendar year 1933. 


Termination of license 
Wyoming Power Company 
(Project No. 149) 
July 24, 1934 


The following action was taken: 

Whereas, a license was issued on February 6, 1923, to Wyoming Power 
Company for a water-power development (project No. 149), in Wind Canyon 
on Big Horn River, Wyo., located in part on public lands and in part on 
lands within the Shoshone Reservation; and 

Whereas, title to the private property embraced within this license was held 
by the United States Circuit Court of Appeals for the Tenth Circuit to be 
in parties other than the licensee (Clarke, et al. v. Boysen, 39 F. (2d) 800), 
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but an application for transfer of the license has not been made and payment 
of back charges has been refused; and 

Whereas, on June 25, 1934, the Commission was informed by the Secretary 
of State of Wyoming, by letter dated June 22, 1934, that the corporate franchise 
of the Wyoming Power Company (licensee) had been revoked June 18, 1931, 
on account of its failure to file annual reports and pay the license tax, and 
that said corporation is no longer existent. 

Now, therefore, after full consideration of the circumstances and after 
unsuccessful efforts to communicate with officers, directors, and agents of the 
licensee, the Commission finds and declares: 

That the license issued to Wyoming Power Company for project No. 149 on 
Big Horn River was terminated by revocation of the corporate charter of the 
licensee on June 18, 1931. 









































Exemption from payment of annual charges 
Gila Valley Power District 
(Project No. 482) 


August 30, 1934 





The following action was taken: 
Whereas the Gila Valley Power District, licensee, filed on January 13, 1934, 
a certificate claiming exemption from payment of annual charges for the 
calendar year 1933 under license for project No. 482, for a transmission line 
across public lands in the State of Arizona, which certificate of exemption is 
duly executed and shows that the Gila Valley Power District is a public 
corporation organized and existing under and by virtue of the laws of the 
State of Arizona and is a municipality under the terms of section 3 of the 
act; that its purpose is to distribute power to consumers who are qualified 
electors of the district; and that no power was sold at a profit to consumers 
in said district during the calendar year 1933. 

Now, therefore, the Federal Power Commission, having examined said 
certificate and all matters pertinent thereto, finds: 

(1) That the power transmitted across said project No. 482 was sold to the 
public without profit during the calendar year 1933; 

(2) That said district is exempt under section 10 (e) of the act from the 
payment of annual charges for project No. 482 for the calendar year 1933. 





Termination of license (minor) 


Alaska Endicott Mining & Milling Company 
(Project No. 63) 
October 15, 1934 


The following finding was made: 
It appearing to the Commission: 
(1) That a major license was issued April 18, 1922, to Alaska Endicott 
Mining & Milling Company, a Washington corporation with principal: office 
at Tacoma, Washington, for a power development located on lands of the 
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United States and on Beardslee River, William Henry Bay, Juneau Recording 
District, Alaska, and upon recomputation of the power capacity which was 
shown to be less than 100 horsepower, this license was amended on March 17, 
1926, so as to waive certain provisions and requirements of the Power Act 
under section 10 (i); 

(2) That the Forest Service reported that the electric machinery in this 
project has been removed, the pipe line disconnected, and the supports for 
the pipe line have given way; that the project is not being operated and has 
not been operated since prior to 1928; 

(3) That the Commission was informed by letter dated August 31, 1924, 
from the Secretary of State of Washington, that this licensee was stricken 
from the State records on July 1, 1926, and dissolved July 1, 1929, for failure 
to pay annual corporate license fees; and 

(4) That the Commission by letters dated December 1, 1933, and August 
27, 19384 (the second letter being by registered mail), requested the former 
president of the licensee to advise the Commission of its intention with 
respect to this project, but has received no response to such inquiries. 

Now, therefore, after full consideration of the circumstances, the Commission 
finds: 

That the Alaska Endicott Mining & Milling Company, licensee, was dissolved 
on July 1, 1929, and that the license issued to said corporation for project 
No. 63 above described was terminated by said dissolution. 


Denial of application for preliminary permit 
C. C. Tillotson 


(Project No. 1281) 


























January 7%, 1935 


The following finding and order was adopted: 
It appearing to the Commission: 

(1) That C. C. Tillotson, whose address is 110 North Eleventh Avenue, Phoe- 
nix, Ariz., filed on July 23, 1934, an application for preliminary permit for 
a power project designated on the records of the Commission as project No. 
1281, located on Colorado River in Coconino County, Ariz., and affecting public 
lands and lands of the United States in Kaibab National Forest, Navajo Indian 
Reservation, and Grand Canyon National Game Preserve; said project to con- 
sist of a dam about 70 feet high above low water, in Marble Canyon about 40 
miles below Lee’s Ferry, a diversion tunnel about 1 mile long, and a power 
plant for the generation of 25,000 horsepower ; 

(2) That the applicant proposes to market his power in “the cities and 
towns adjacent to the project” and for “mining, milling, and reduction of the 
ores of copper and other minerals, which are known to exist in large quantities 
in the immediately surrounding territory” ; 

(3) That the proposed dam is located about 10 miles below the Red Wall 
dam site and its backwater would flood said site to a depth of about 20 feet; 

(4) That all plans for the comprehensive utilization of the canyon section of 
Colorado River favor the development of power and storage by dams 200 feet 
or more in height; that the Red Wall site is well adapted to develop the 225 
feet of head between it and the Lee’s Ferry or Glen Canyon site, and, according 
to the best information now available, no site suitable for such purpose exists in 
the intervening 30-mile section of the river; 
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(5) That the Geological Survey has reported unfavorably on the proposed 
development for the reason that it would flood the Red Wall dam site and 
leave no known feasible dam site to utilize the 200 feet of head and 27 miles 
of river storage between the pool level of the project and the Glen Canyon 
site, thus conflicting with the best scheme for utilization of the potential power 
of the Colorado River as shown by the records of the Survey ; 

(6) That the Bureau of Reclamation has recommended that the application 
be denied on the ground that the installation proposed is inadequate to develop 
the future power possibilities at the site under the Bureau’s contemplated com- 
prehensive scheme of development, and that establishment of power rights 
under the proposed plan, without adequate storage to permit some future 
depletion of low-water flow would be a serious menace to future irrigation and 
storage developments on the upper Colorado River and its tributaries; 

(7) That the States of Utah and Colorado have protested against the 
approval of this application on the ground that the applicant, if permitted to 
secure water rights from the State of Arizona, would be in a position, so long as 
Arizona is not bound by the Colorado River Compact, to call water out of the 
upper basin States in satisfaction of his claims, against the necessities of 
those States whose rights have been limited under the terms of the Compact, 
even though such water is needed for present and future domestic and 
agricultural uses. 

Now, therefore, the Commission having considered said application and all 
matters pertaining thereto, finds: 

That the project as proposed by the applicant, is not well adapted to a com- 
prehensive scheme of improvement and utilization of the resources involved 
for the purposes of water-power development and other beneficial public uses; 
and 

It is ordered: 

That the application of C. C. Tillotson for a preliminary permit for project 
No. 1281 be, and it is hereby, denied. 


Declaration of intention—(DI 125-8. C.) 
Lyles Ford Tri-County Authority 
January 21, 1935 


The following finding was made: 

It appearing to the Commission: 

(1) That the Lyles Ford Tri-County Authority, a municipal corporation 
established by the State of South Carolina, for Union, Newberry, and Fairfield 
Counties, having its office and principal place of business at Union, S. C., filed 
with the Commission on November 10, 1934, a declaration of intention to con- 
struct a water-power project on the Broad and Tiger Rivers in the vicinity of 
Union, S. C.; 

(2) That the project would consist of two developments designated as 
“Lyles Ford” and “Whitmire” developments, as described in the War Depart- 
ment report on the Santee River and tributaries, published in House Document 
No. 96, Seventy-third Congress, First session, which report was prepared and 
submitted to Congress pursuant to the provisions of the River and Harbor Act 
of January 21, 1927, and in accordance with House Document No. 3808, 
Sixty-ninth Congress, first session ; 
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(3) That the “Lyles Ford” development would consist of a dam on the 
Broad River about 3 miles below the mouth of the Tiger River and 1.5 miles 
above the mouth of Enoree River, forming a reservoir of 81,250 acre-feet gross 
capacity; and a power plant designed to operate under a 40-foot head, with 
installed capacity of 27,000 horsepower ; 

(4) That the “Whitmire” development would include three earth dams 
on the Tiger River, Padgett Creek, and the Enoree River, creating inter- 
connected reservoirs having combined gross capacity of 748,850 acre-feet; that 
said dams would be located in the vicinity of Whitmire, S. C., about 18 miles 
above the mouth of the Enoree River and 14 miles above the mouth of the 
Tiger River; that water from the Enoree River would be diverted through a 
tunnel 6,000 feet long into the Padgett Creek Reservoir, which in turn would 
be connected with the Tiger River Reservoir by a short open channel; and 
that at the Tiger River Dam a power plant with installed capacity of 27,800 
horsepower, designed for a maximum power head of 96 feet, would be 
constructed ; 

(5) That Padgett Creek is a tributary of Tiger River and that the Tiger 
and Enoree Rivers are tributaries of the Broad River, which is the main 
tributary of the Congaree River; and that the Congaree River is one of the 
prizcipal tributaries of the Santee River; 

(6) That the proposed reservoirs could be so operated as materially to reduce 
navigable depths and thus adversely affect navigation in the Congaree and 
Santee Rivers, both of which are “navigable waters” of the United States; 

(7) That the proposed reservoirs could be so operated as to have a bene 
ficial effect upon the navigable capacity of the Congaree and Santee Rivers. 

Now, therefore, having investigated and considered said declaration of inten- 
tion, together with reports, correspondence, and other information pertaining 
thereto, the Commission finds: 

That the interests of interstate commerce would be affected by the proposed 
construction. 


Opinion of Comptroller General in re credit for overpayment of annual charges 
by Pennsylvania Power & Light Company 


(Project No. 487) 
February 4, 1935 


The Chairman reported, for the record, the receipt under date of February 1, 
1935, of the following opinion from the Comptroller General bearing on the 
authority of the Commission to give credit on a licensee’s bill for annual charges 
for a mistake or error in the bill for the preceding year: 

“Where an excessive amount representing a license tax has been collected 
by reason of mistake or error in the original computation thereof and the error 
is one of fact which has been established, there is no legal objection to crediting 
the amount of the overpayment involved on a subsequent account due for the 
same purpose. The amount so credited should be reported to this office with a 
detailed explanation of the transactions and appropriations involved in order 
that any necessary adjustments of appropriations may be made. 

“Accordingly, in sending bill to the Pennsylvania Power & Light Company, 
licensee for project No. 487, the amount of the overpayment received for the 
year 1933 may be deducted therefrom.” 
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Exemption from payment of annual charges 
Merced Irrigation District 
(Project No. 88) 

April 1, 1935 


The following action was taken: 

It appearing to the Commission: 

(1) That by letter filed January 28, 1935, the Merced Irrigation District, 
licensee for project No. 88, requested that the Commission waive the annual 
charges on said project for the calendar year 1934; 

(2) That said district is a municipality under the terms of section 3 of 
the Federal Water Power Act, and operates the project to supply irrigation 
service at cost to the citizens of the district; 

(3) That the entire power output, except so much thereof as is required for 
the district’s use, is sold to a public-utility company ; 

(4) That the district has submitted to the Commission, under oath, satis- 
factory evidence that for the calendar year 1934 the operating expenses and 
interest charges of the combined power and irrigation features of the project 
exceeded the revenues derived from the project. 

Now, therefore, the Commission having considered the request and all matters 
pertinent thereto, finds: 

That, under the provisions of section 10 (e) of the act, the Merced Irrigation 
District is entitled to exemption from payment of annual charges for the 
ealendar year 1934. 


Partial abandonment of project works 
San Joaquin Light and Power Corporation 
(Project No. 175) 

April 22, 1935 


The following finding and order was adopted: 

It appearing to the Commission that: 

(1) A license was issued July 28, 1922, to the San Joaquin Light and Power 
Corporation for a water-power project on the Kings River and certain tribu- 
taries thereof in California, designated on the records of the Commission as 
project No. 175; and that said license was amended on May 19, 1926, and April 
17, 1930; 

(2) Project No. 175 consists of 12 separable parts, as follows, together with 
appurtenant roads and other appurtenances: 

Part 1. Balch power house, diversion dam, and conduit, on the North Fork of 
Kings River, and a transmission line from the power house to Sanger substation. 

Part 2. Haas power house, diversion dam, and conduit, on the North Fork of 
Kings River, and a transmission line from Haas power house to Balch power 
house. 

Part 3. Junction power house, diversion dam No. 1, and conduit No. 1, on the 
North Fork of Kings River. 

Part 4. Kings River power house on Kings River, a diversion dam just below 
the confluence of the North Fork and West Fork, and a conduit extending from 
the diversion dam to the power house. 
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Part (a). Wishon dam, reservoir, and power house; storage in Wishon 
reservoir. 

Part (b) Helms dam, reservoir, conduit, and power house, together with 
diversions in upper North Fork of Kings River, Fleming Creek, and Post 
Corral Creek, and a conduit leading from these diversions into Helms reser- 
voir; storage in Helms reservoir. 

Part (c). Rancheria Creek diversion dam and tunnel; storage in Wishon 
reservoir. 

Part (d). Peart dam, reservoir, and power house; Bear Creek diversion dam 
and canal; storage in Peart reservoir. 

Part (e). Meyer dam, reservoir, and power house; storage in Meyer reservoir. 

Part (f). Farnham dam No. 1, conduit No. 1, and power house No. 1; storage 
in either Peart or Meyer reservoir. 

Part (g). Farnham diversion dam No. 2, conduit No. 2, and power house 
No. 2; storage in Peart reservoir. 

Part (h). Junction diversion No. 2 and conduit No. 2; storage in either Peart 
or Meyer reservoir. 

(3) Part 1 has been constructed, but the power resources involved in the 
remaining 11 parts are as yet undeveloped ; 

(4) The license, as amended, provides that the construction of part 2 be 
commenced by July 1, 1931, and completed by July 1, 1933; that the construction 
of part 3 be commenced by July 1, 1933, and completed by July 1, 1936; and 
that the construction of part 4 be commenced by July 1, 1939, and completed 
by July 1, 1941; 

(5) No construction work has been done on parts 2, 3, and 4 of the project, 
notwithstanding the fact that the periods within which the license required 
construction of parts 2 and 3 to be commenced have elapsed ; 

(6) The license, as amended May 19, 1926, provides that the license, insofar 
es it pertains to the aforesaid separable parts (a), (b), (ce), (d), (e), (f), 
(g), and (h), shall be ineffective until the licensee shall comply with the re- 
quirements of the laws of the State of California with respect to the appro- 
priation, diversion, and storage of water contemplated in the development of 
said separable parts, and more especially with respect to the storage of water 
specified ; 

(7) The license, as amended, specifically provides that the authorization 
contained in the amendment of May 19, 1926, with respect to said separable 
parts (a), (b), (ce), (d), (e), (Ff), (g), and (h), may be withdrawn by the 
Commission, in whole or in part, if within such time as the Commission may 
deem reasonable the licensee shall not furnish the Commission with satisfactory 
evidence of compliance with the requirements of the laws of the State of Cali- 
fornia, as aforesaid ; 

(8) More than 12 years have elapsed since the license was issued, and more 
than 8 years have elapsed since the amendment of May 19, 1926, was issued; 
but the licensee has not furnished the Commission with satisfactory evidence 
of compliance with the laws of the State of California; with respect to said 
separable parts (a), (b), (c), (d), (e), (f), (g), and (hk); 

(9) The Commission at its meeting of January 26, 1934, ordered “that the 
San Joaquin Light and Power Corporation show cause within 60 days from 
the date of service of this order why the license for project No. 175 should not 
be terminated so far as it includes or in any way pertains to said parts 2, 3, 
and 4 of said project, in accordance with the provisions of the Federal Water 
Power Act’; and that the Commission at said meeting of January 26, 1934, 
also ordered “That the San Joaquin Light and Power Corporation show cause 
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within 60 days from the date of service of this order why the license for project 
No, 175 should not be terminated so far as it includes or in any way pertains 
to the hereinbefore listed separable parts of said project and the authorization 
contained in the amendment of May 19, 1926, withdrawn and revoked”; said 
“listed separable parts” being parts (a), (b), (c), (d), (e) (f), (g), and (h); 

(10) That on March 28, 1934, the licensee filed a statement in response to the 
show-cause. order of the Commission, in which statement application was made 
for retention within the license of part 1, the Balch unit, part 2, the Haas unit, 
and part (@), the Wishon dam, reservoir and power house and for abandonment 
of parts 3 and 4 and separable parts (b), (c), (d), (e), (f), (g), and (h), and 
subsequently appeared before the Commission presenting argument in support 
of its statement and application. 

Now, therefore, having considered the application, statément, evidence, and 
all matters pertinent thereto, the Commission finds: 

(1) That the abandonment of parts 3, 4, (b), (c), (d), (e), (f), (g), and (h) 
will not be incompatible with the public interest ; 

(2) That the licensee has made proper showing of lack of existing market 
for the power to be developed by part 2 and part (a) and since the issuance 
of the show-cause order of January 26, 1934, a change in State law has made 
it desirable to afford further opportunity for the licensee to show compliance 
with State laws with respect to part (@), the Wishon unit. 

Therefore, it is ordered: 

(a) That the application of the licensee for abandonment of parts, 3, 4, (bd), 
(c), (d), (e), (f), (g), and (h) be and it is hereby approved and that the 
license be amended accordingly ; 

(b) That the licensee be given until July 1, 1936, to present a definite 
schedule for construction of part 2, the Haas unit, and part (a), the Wishon 
unit, and to present satisfactory evidence of compliance with the laws of the 
State of California with respect to part (qa). 


Denial of application for preliminary permit 
American Super Power Corporation 
(Project No. 384) 

June 24, 1935 


The following finding and order was adopted: 

It appearing to the Commission : 

(1) That the American Super Power Corporation of Lewiston, N. Y., filed 
an application on February 5, 1923, for preliminary permits for two water- 
power developments on the St. Lawrence River near the towns of Waddington 
and Massena, N. Y., which application was amended on August 6, 1926, so as 
to propose the development of the international section of the river by one of 
four alternative schemes ; 

(2) That on February 16, 1933, the Commission entered an order rejecting 
the application as of March 31, 1933, unless reasons were presented why such 
order should not become effective, and that on March 30, 1933, the applicant 
filed protest against the rejection of the application, following which, on April 
8, 1933, an order was entered postponing the date of rejection of said applica- 
tion pending further consideration ; 

(3) That the American Super Power Corporation was directed by the Com- 
mission on February 21, 1935, to show cause why the Commission’s order of 
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February 16, 1933, rejecting its application for preliminary permit for said 
project, should not be made effective forthwith ; 

(4) That the American Super Power Corporation on March 28, 1935, filed 
its answer to the aforesaid show-cause order, protesting against said order, 
setting forth its reasons in support of its protest, and petitioning for a hearing 
on the subject matter of said protest “in case the same shall be deemed 
insufficient” ; 

(5) That a hearing was held on June 18, 1935, before the Commission, on 
the application for preliminary permit, at which hearing the applicant by its 
counsel requested that the Commission either further postpone action on its 
application or reject the said application without prejudice to the right of the 
applicant to file subsequently an application either for a preliminary permit or 
license for said project; 

(6) That at said hearing of June 18, 1935, counsel for applicant stated that 
applicant had already made preliminary examinations and surveys and acquired 
all data necessary to the preparation of an application for a license for said 
project, and that applicant desires to obtain a preliminary permit solely for 
the purpose of establishing priority of application for license for said project; 

(7) That project No. 384 would conflict with the proposed public project for 
the improvement of the St. Lawrence River in thé interest of navigation and 
for the development of power ; 

(8) That the Power Authority of the State of New York appeared at said 
hearing by counsel and protested against the granting of the preliminary permit. 

Now, therefore, the Commission having considered said application, protest, 
and all matters pertaining thereto, finds: 

That the granting of a preliminary permit for said project would not be in 
the public interest. 

Therefore, it is ordered: 

That the application of the American Super Power Corporation for prelimi- 
nary permit be and it is hereby denied. 


Exemption from payment of annual charges 
Crisp County, Ga. 
(Project No. 659) 
June 28, 1935 


It appearing to the Commission: 

(1) That on June 21, 1935, the chief engineer of Crisp County, Georgia, 
licensee of project No. 659, a municipal corporation, filed with the Commission 
its claim for exemption from payment of the annual charges for the year 1934 
amounting to $1,020, and submitted a statement showing an operating deficit 
for said year of $49,080.10; 

(2) That said statement and also a recent audit by an accountant of the 
Commission is convincing that the project was operated during the year 1934 
without profit. 

Therefore, it is ordered: 

That Crisp County, Ga., be exempted from payment of annual charges for 
project No. 659 for the year 1934, under the provisions of section 10 (e) of the 
Federal Water Power Act. 





FEDERAL POWER COMMISSION 


Authorization of license (major) 
The Western Colorado Power Company 
(Project No. 400) 

October 2, 1935 


The following finding and order was adopted: 

It appearing to the Commission: 

(1) That on March 28, 1923, the Western Colorado Power Company, a Colo- 
rado corporation having its principal office at Durango, Colorado, filed with 
the Commission an application for license for four constructed power plants on 
Animas, San Miguel, and Uncompahgre Rivers, and the parts of the applicant’s 
transmission system located on public lands and national forests in La Plata, 
San Juan, San Miguel, and Ouray Counties, Colorado; 

(2) That on July 27, 1926, an amended application was filed including certain 
reconstructed works and eliminating the Ouray plant on Uncompahgre River 
and the minor transmission lines of the system (since licensed as projects 733 
and 734), and that on December 31, 1930, a second amended application was 
filed to cover further reconstruction of parts of the project and elimination 
of abandoned parts; 

(3) That the application, as amended, covers: (a) Tacoma plant, located on 
Animas River about 20 miles above Durango, with 4,500 kw. installed capacity, 
operating under a head of 998 feet with water diverted from Big and Little 
Cascade Creeks through a 22,000 acre-foot reservoir on Elbert Creek, known 
as Cascade Reservoir; (b) Ames plant, at the junction of Lake Fork and 
Howards Fork of San Miguel River, with 3,600 kw. capacity, operating under 
a head of 928 feet from Lake Fork and 648 feet from Howards Fork, with 
appurtenant works including diversion conduits and the Lake Hope and Trout 
Lake Reservoirs on Lake Fork with combined capacity of 5,500 acre-feet; 
(c) Ilium plant, on San Miguel River about 6 miles below the Ames plant, with 
1,200 kw. capacity, operating under a head of 510 feet with water diverted by 
flume from the Ames tail-race and intervening tributaries of San Miguel River; 
(d) two 44,000-volt transmission lines following separate routes from the 
Tacoma plant to a substation at Silverton, and an 11,000-volt triangular loop 
connecting the Ames and Ilium plants with the Liberty Bell switch house 
near Telluride and with each other; 

(4) That the combined power capacity of the three power sites, computed 
in accordance with the regulations and taking into account the available storage 
and the hydraulic capacity of the project works, is 6,500 horsepower ; 

(5) That the power furnished by these plants is utilized by the applicant 
in its general utility service to Durango, Silverton, Telluride, Ouray, Ridge- 
way, Montrose, Delta, and other towns and numerous mines in the southwest- 
ern part of Colorado; 

(6) That approximately 21 percent of the area occupied by the hydraulic 
works and 65 percent of the transmission lines are on lands of the United 
States within and in the vicinity of the Montezuma and San Juan National 
Forests ; 

(7) That said power plants were constructed in the period 1896 to 1906 by 
predecessors of the applicant, and have been maintained and operated, both 
before and since their acquisition, by the applicant in 1918, on said lands of 
the United States without authority except as to certain parts of the Tacoma- 
Silverton transmission lines for which right-of-way was granted on June 20, 
1919, by the Secretary of the Interior under the Act of March 4, 1911, and 
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two Forest Service special-use permits covering the Tacoma plant and trans- 
mission lines, which were issued to one of the predecessors of the applicant 
in 1908 and revoked on October 4, 1913; 

(8) That the Forest Service.and Geological Survey have reported no ob- 
jection to the issuance of a license, nor any special conditions or stipulations 
for the protection of public interests under their jurisdiction, provided settle- 
ment is made for the prior occupancy in trespass; 

(9) That the Bureau of Reclamation and the States of the upper Colorado 
Basin have agreed to the licensing of these constructed plants, provided the 
license contains the standard clause approved June 26, 1931, for all projects 
on the Colorado River and its tributaries; 

(10) That the applicant’s revised exhibit R, entitled “Inventory and Original 
Cost as of September 1, 1930,” was filed with the Commission on December 31, 
1930, as provided by Order No. 27 of May 28, 1928, which order required agree- 
ment upon the amount to be entered in the fixed capital account of the project 
as of some date prior to the date of the license ; 

(11) That, inasmuch as Order No. 27 has been rescinded, the license may be 
issued without further delay, with specific provision therein for the future 
determination of the actual legitimate investment in the project and the accrued 
depreciation on the project property. 

Now, therefore, the Commission having considered said application and 
matters pertinent thereto, finds: 

(1) That the applicant has submitted satisfactory evidence of its compliance 
with the laws of the State of Colorado as required by section 9, subsection (b), 
of the Federal Power Act; 

(2) That notice of said application has been given and published as required 
by section 4 of said act, full opportunity has been given for all interested parties 
to be heard, and no application for said project or in conflict therewith has 
been filed by any State or municipality ; 

(3) That the project is adapted to a comprehensive scheme of improvement 
and utilization of the water resources of the region for power development 
and other beneficial public uses, that it is desirable and justified in the public 
interest, and that the license will not interfere or be inconsistent with the 
purpose for which any reservation affected thereby was created or acquired ; and 

(4) That the project except minor parts of certain transmission lines wus 
constructed and is now maintained and operated in trespass upon lands of the 
United States and, therefore, the provisions of section 23 of the act with re- 
spect to the determination of net investment on the basis of fair value are not 
applicable thereto. 

Therefore, it is ordered: 

(a) That the maps, plans, and specifications of the project be and they are 
hereby approved ; 

(b) That a license be issued to The Western Colorado Power Company for 
project No. 400, effective as of July 1, 1935, for a period terminating June 30, 
1970, subject to the provisions of the Federal Power Act and the rules and 
regulations of the Commission pursuant thereto, and to satisfactory adjustment 
with the departments concerned of all back charges for the occupancy of lands 
of the United States, prior to July 1, 1985; 

(c) That, for the purpose of determining the annual charge for the use of 
public lands and reservations and for administration of the act, under the 
provisions of regulation 14, the power capacity of the project shall be taken 
as 6,500 horsepower. 
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(d) That the license contain the standard conditions and reservations for 
major projects on Government lands; the revision of article 1 of said standard 
form applicable to projects on the Colorado River and its tributaries, and the 
following special condition : 

That the licensee expressly agrees as a condition of the license that the 
amounts to be set up in the fixed capital accounts for said project as of July 
1, 1935, date when the license becomes effective, as representing the actual legiti- 
mate investment of the licensee therein as of said date shali be the actual legit- 
imate original cost of construction of said project and the prices paid for 
water rights, rights-of-way, lands, or interest in lands, so far as said costs and 
prices can be ascertained from available records, and where no records of 
actual costs or prices are available they shall be estimated; that there shall 
be set up in a depreciation reserve account for said project as of said date a 
credit account representing the estimated accrued depreciation on the project 
property subject to this license, and that such amount, for the purpose of the 
act and of this license, be deemed to be the “credit balances of current deprecia- 
tion accounts” contemplated by the act as of the effective date of this license; 
it heing further expressly agreed that depreciation and the property subject 
thereto shall be as defined in regulation 16 of said rules and regulations of the 
Commission; and that the amounts to be set up in the fixed capital accounts 
and in said depreciation reserve account shall be such as may be required by 
lawful order of the Commission after and in pursuance of a finding or findings 
with respect to the aforesaid actual or estimated costs or prices of properties 
or of items or units thereof made in accordance with the provisions of the act 
and of the regulations adopted by the Commission thereunder; and that the 
licensee further expressly agrees that the licensee shall present to the Com- 
mission for its consideration such available documentary or other evidence or 
statements or exhibits as the Commission may require, together with such addi- 
tional evidence, if any, as the licensee may consider relevant to the determina- 
tion of such actual or estimated costs or prices or of the amounts to be set up 
in said depreciation reserve account. 


Order approving application for merger and disposition of facilities 


Monongahela West Penn Public Service Company, Kanawha Traction 
and Electric Company 


(Docket No. IT-5005) 
October 19, 1935 


The following finding and order was adopted: 

It appearing to the Commission: 

(1) That a joint application of Monongahela West Penn Public Service Com- 
pany and Kanawha Traction and Electric Company for authorization and 
approval of the merger of their facilities in accordance with the provisions of 
the agreement of merger dated September 10, 1935, and the acquisition by 
Monongahela West Penn Public Service Company by such merger of all the out- 
standing stock of The Washington County Light and Power Company, and for 
authorization and approval of the conveyance, assignment and transfer by the 
Kanawha Traction and Electric Company of the electric properties and fran- 
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chises of that company within the State of Ohio to The Washington County 
Light and Power Company, was received and filed on September 28, 1935. 

(2) That an amendment to the original application making The Washington 
County Light and Power Company a party to the proceeding, and containing 
certain additional documentary evidence was received and filed on October 15, 
1935. 

(3) That notice was given to the Honorable H. G. Kump, Governor of the 
State of West Virginia, on October 4, 1935; that notice was given to the Honor- 
able Martin L. Davey, Governor of the State of Ohio, on October 4, 1935; that 
notice was given to the Public Service Commission of West Virginia on October 
4, 1935, and that notice was given to the Public Utilities Commission of Ohio on 
October 4, 1935. 

(4) That the matter was originally set down for hearing on October 15, 1985, 
and said hearing was adjourned to October 18, 1935, at 10 a. m. in the Commis- 
sion’s hearing room; that said hearing was adjourned to 2 p. m. on the same 
day at which time the hearing was held pursuant to said notices and said con- 
tinuances, and evidence was adduced at said hearing. 

Now, therefore, the Commission finds and determines: 

That said application as amended is in due and proper form; that no objec- 
tions or protests have been made to the granting of the application; that a part 
of the physical property of the applicants affected is situated in the State of 
Ohio, and a part thereof in the State of West Virginia; that the applicants are 
subject to the jurisdiction of the Federal Power Commission under the provi- 
sions of section 203 of the Federal Power Act; that reasonable notice in writing 
has heretofore been given to the Governor of each of said States and the Public 
Utilities Commission of Ohio and the Public Service Commission of West Vir- 
ginia; that no other public utility would be adversely affected by said merger, 
acquisition and transfer; that the proposed merger of the facilities of the appli- 
cants subject to the jurisdiction of this Commission, stock acquisition and 
transfer of properties will in no way affect adversely to the public interest the 
rates, services, and facilities of the several merged companies, or their valua- 
tions, in any proceeding in which the same might be involved; that the proposed 
merger, stock acquisition and transfer of property is consistent with the public 
interest and that the applicants are entitled to the authority and approval for 
which they pray. 

Wherefore, pursuant to such finding and determination, the Commission 
hereby orders: 

(a) That the merger of the facilities of the Kanawha Traction and Electric 
Company subject to the jurisdiction of this Commission, into and with the facili- 
ties of the Monongahela West Penn Public Service Company and thereafter to 
be operated in the name of the Monongahela West Penn Public Service Com- 
pany, the acquisition by Monongahela West Penn Public Service Company by 
such merger of all of the stock of The Washington County Light and Power 
Company, and the conveyance, assignment and transfer by Kanawha Traction 
and Electric Company to The Washington County Light and Power Company of 
its electric light and power properties and franchises located in the State of 
Uhio, as prayed for in said application as amended, and with respect to said 
merger as set forth in the agreement of merger filed as an exhibit therewith, as 
aforesaid, be and the same hereby are authorized and approved; 

(b) That the foregoing is without prejudice to the authority of the Commis- 
sion over rates, valuations, and classes of service in any and all future 
proceedings ; 
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(c) That the foregoing authorization and approval are granted with the 
express reservation that the merged corporation, Monongahela West Penn Public 
Service Company, shall include as a provision in any indenture of mortgage sub- 
sequently executed by that company that the stock of The Washington County 
Light and Power Company acquired as a result of the merger and pledged under 
such indenture of mortgage shall not be sold or otherwise disposed of except for 
a consideration representative of its fair value as of the time of disposition and 
subject to the approval and release of the trustee of any such mortgage. Except 
for pledging as hereinbefore provided said stock shall not be sold or otherwise 
disposed of by said Monongahela West Penn Public Service Company within a 
period of one year from the date. of this order ; 

(d) That the stock of the merged corporation, Monongahela West Penn Public 
Service Company, issued in exchange for the stock of other constituent com- 
panies to the merger and held in its treasury shall not be pledged as collateral or 
sold within a period of one year from the date of this order. 


Reduction in annual charges 
City of Pasadena, California 
(Project No. 1250) 
December 10, 1935 


The following finding and order was adopted: 

It appearing to the Commission: 

(1) That City of Pasadena, a municipality, licensee of above project by letter 
filed February 9, 1985, requested that the Commission waive the annual charges 
on said project for the year 1934 on the grounds that under the following 
provisions of Section 10 (e) of the act: 


“Provided, That licenses for the development, transmission, or distribution of 
power by States or municipalities shall be issued and enjoyed without charge 
to the extent such power is sold to the public without profit or is used by such 
State or municipality for State or municipal purposes * * *” [Italics sup- 
plied. ] 


it is entitled to enjoy the privileges granted by said license without charge; 

(2) That data furnished by licensee clearly show power was sold to the 
public at a profit and that the ratio of power used for muncipal purposes to 
total power distributed by the licensee’s system was 21.4 percent. 

Now, therefore, the Commission having considered the request and all 
matters pertinent thereto, finds: 

That the power from the project is not sold to the public without profit and 
that 214 percent of the power from the project is used by the licensee for 
municipal purposes. 

Therefore, it is ordered: 

(a) That the charges as billed for the year 1984 be and the same are hereby 
reduced 21.4 percent; 

(b) That licensee file with the Commission on or before February 1, 1936, 
a statement showing in detail the results of operating project No. 1250 during 
the year 1955. 
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Rescission of authorization and a denial of application for preliminary permit 
Florence M. McAuliffe 
(Pfoject No. 1263) 
December 20, 1935 


The following finding and order was adopted: 

It appearing to the Commission: 

(1) That Florence M. McAuliffe, of San Francisco, California, filed an 
application on January 4, 1934, for a preliminary permit for project No. 12638 
on the South Fork of Smith River in Del Norte County, California, affecting 
lands of the United States in the Siskiyou National Forest; 

(2) That on June 3, 1935, the Commission adopted an order authorizing the 
issuance of a preliminary permit for said project; and that pursuant thereto 
a preliminary permit was tendered to the applicant on June 15, 1935; 

(3) That the applicant has not accepted the preliminary permit notwith- 
standing the fact that the Commission called the matter to his attention by 
letters dated September 18, 19385, and October 22, 1935; 

(4) That by letter dated November 4, 1935, the applicant referred to the 
difficulty of financing large water-power projects at this time, and expressed 
a desire to avoid further expenditures for such preliminary work as would be 
required by the preliminary permit “until there is greater certainty as to the 
future power market”; and requested the Commission to acquiesce in a further 
delay of 1 year for acceptance of the preliminary permit. 

Now, therefore, the Commission, having considered the applicant’s request, 
finds: 

That the delay requested by the applicant would not be in the public interest. 

Therefore, it is ordered: 

That the Commission’s order of June 3, 1935, authorizing the issuance of a 
preliminary permit to Florence M. McAuliffe for project No. 1263, be and it 
is hereby rescinded; and that the pending application for a preliminary permit 
for said project be and it is hereby denied. 


Order approving application for sale of facilities 


Toccoa Electric Power Company to The Tennessee Electric Power Company 


(Docket No. IT—5006) 
December 20, 1935 


The following finding and order was adopted: 

It appearing to the Commission: 

(1) That an application of Toccoa Electric Power Company for authorization 
and approval of the sale of all of its facilities in accordance with provisions 
recited in said application whereby it is proposed that Toccoa Electric Power 
Company will convey the whole of its property and facilities in Georgia to 
The Tennessee Electric Power Company, and in consideration thereof The 
Tennessee Electric Power Company will transfer to Toccoa Electric Power 
Company all of the outstanding capital stock and bonds of said company for 
cancellation and liquidation, was filed on October 30, 1935. 

(2) That notice was given to the Hon. Eugene Talmadge, Governor of the 
State of Georgia, on October 31, 1985; that notice was given to the Public 
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Service Commission of Georgia on October 31, 1935; that notice was given to 
the Hon. Hill McAlister, Governor of the State of Tennessee, on October 31, 
1935; and that notice was given to the Railroad and Public Utilities Commission 
of Tennessee on October 31, 1935. 

(3) That the matter was set down for hearing on December 20, 1935, at 
10 a. m., in the Commission’s hearing room, at which time the hearing was held 
pursuant to said notice and evidence was adduced at said hearing. 

Now, therefore, the Commission finds and determines: 

That application is in due and proper form; that no objections or protests 
have been made to the granting of the application; that the physical property 
of the applicant affected is situated in the State of Georgia; that the applicant 
is subject to the jurisdiction of the Federal Power Commission under the 
provisions of the Federal Power Act; that reasonable notice in writing has 
heretofore been given to the Governor of the State of Georgia, the Public 
Service Commission of Georgia, the Governor of the State of Tennessee, and 
the Railroad and Public Utilities Commission of Tennessee; that no other 
public utility would be adversely affected by said sale of the facilities; that 
the proposed sale of the facilities of the applicant subject to the jurisdiction of 
this Commission will in no way affect adversely the public interest, the rates, 
services, and facilities of the said applicant, or the valuation in any proceeding 
in which the same might be involved; that the proposed sale of the facilities is 
consistent with the public interest and the applicant is entitled to the authority 
and approval for which it prays. 

Wherefore, pursuant to such finding and determination, the Commission 
hereby orders: 

(a) That the sale of the facilities of the Toccoa Electric Power Company 
to The Tennessee Electric Power Company, thereafter to be operated in the 


name of The Tennessee Electric Power Company, and the conveyance, assign- 
ment, and transfer of the Toccoa Electric Power Company of all of its property, 
franchises and assets located in the State of Georgia as prayed for in said 
application be and the same hereby are authorized and approved; 

(b) That the foregoing is without prejudice to the authority of the Commis- 
sion over rates, valuations, and classes of service in any and all future 
proceedings. 


Order approving application for consolidation and merger of facilities and 
transfer of licenses for projects Nos. 682 and 177 


Florida Power Corporation, West Florida Power Company, Ocklawaha 
Power Company 


(Docket No. I'T-5004) 
December 20, 1935 


The following finding and order was adopted: 

It appearing to the Commission : 

(1) That a joint application of Florida Power Corporation, West Florida 
Power Company, licensee of project No. 682, and Ocklawaha Power Company, 
licensee of project No. 177, for authorization and approval of the merger and 
consolidation of their facilities in accordance with provisions recited in said 
application whereby it is proposed that West Florida Power Company and 
Ocklawaha Power Company will convey all of their respective physical prop- 
erties and corporate assets of whatever nature and wheresoever situate, includ- 
ing the licenses as amended, to said Florida Power Corporation and in 
consideration thereof said Florida Power Corporation will cancel all of the 
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open indebtedness due and owing by West Florida Power Company and 
Ocklawaha Power Company to said Florida Power Corporation, and Florida 
Power Corporation will transfer to West Florida Power Company and Ockla- 
waha Power Company all of the outstanding capital stock of said companies 
for cancellation and liquidation, was filed September 27, 1935. 

(2) That notice was given to the Hon. David Scholtz, Governor of the State 
of Florida, on October 3, 1935, that notice was given to the Railroad Commis- 
sion of Florida on October 3, 1935. 

(3) That the application proposes to transfer the property under license 
No. 177, Ocklawaha Power Company, licensee, and the property under license 
No. 682, West Florida Power Company, licensee, to the Florida Power 
Corporation. 

(4) That the matter was originally set down for hearing on November 1, 
1935, but said hearing was continued without day, that an order was entered 
on December 13, 1935, setting the matter for hearing on December 18, 1935, at 
10 a. m., in the Commission’s hearing room, at which time the hearing was 
held pursuant to said notice, and evidence was adduced at said hearing. 

Now, therefore, the Commission finds and determines: 

That said application is in due and proper form; that no objections or protests 
have been made to the granting of the application; that the physical property 
of the applicants affected is situated in the State of Florida; that the appli- 
cants are subject to the jurisdiction of the Federal Power Commission under 
the provisions of the Federal Power Act; that reasonable notice in writing has 
heretofore been given to the Governor of the State of Florida and the Railroad 
Commission of Florida; that no other public utility would be adversely affected 
by said merger and consolidation; that the proposed merger and consolidation 
of the facilities of the applicants subject to the jurisdiction of this Commis- 
sion will in no way affect adversely the public interest, the rates, services, and 
facilities of the several merged companies or their valuations in any proceeding 
in which the same might be involved; that the Florida Power Corporation is 
authorized to transact in the State in which said projects are located any 
business necessary to affect the purposes of the said licenses; that the transfer 
of the licenses will not interfere or be inconsistent with the terms of said 
licenses and is reasonable and desirable and will not be incompatible with the 
public interest; that the proposed merger and consolidation of property is 
consistent with the public interest and the applicants are entitled to the 
authority and approval for which they pray. 

Wherefore, pursuant to such finding and determination, the Commission 
hereby orders: 

(a) That the merger and consolidation of the facilities of the West Florida 
Power Company, and the Ocklawaha Power Company into and with the facil- 
ities of the Florida Power Corporation, thereafter to be operated in the name of 
the Florida Power Corporation, and the conveyance, assignment and transfer 
by the West Florida Power Company and the Ocklawaha Power Company of 
all of their respective properties, franchises and assets located in the State of 
Florida as prayed for in said application be and the same hereby are authorized 
and approved ; 

(b) That the transfer of the said licenses as amended and the rights granted 
thereunder from the West Florida Power Company and Ocklawaha Power 
Company, licensees, under the requirements of and subject to the provisions 
of section 8 of Part I of the Federal Power Act, be approved effective as of 
December 31, 1935, the date upon which the execution of the warranty deeds 
of the respective licensees under which the right, title, and interest of the 
licensees in and to the property embraced in the respective project areas and 
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covered by said licenses, No. 682 and No. 177, are to be transferred to the 
Florida Power Corporation, transferee ; 

(c) That the foregoing is without prejudice to the authority of the Commis- 
sion over rates, valuations, and classes of service in any and all future 
proceedings ; 

4d) That the foregoing authorization and approval are granted with the 
express reservation that the Florida Power Corporation shall include in its 
fixed capital accounts only the amount determined by the Commission as the 
actual legitimate original cost of project No. 682 when said determination is 
made by the Commission and that no bonds or stocks shall be issued by said 
Florida Power Corporation prior to February 26, 1936. 


Order authorizing sale of facilities 
Idaho Transmission Company, The Montana lower Company 
(Docket No, IT-5009) 
April 7, 1936 


The following finding and order was adopted: 

It appearing to the Commission : 

(1) That on November 2, 1935, Idaho Transmission Company and The Mon- 
tana Power Company filed jointly an application for authorization and ap- 
proval by the Commission of the sale of all of the facilities of Idaho Trans- 
mission Company to The Montana Power Company, in accordance with 
conditions recited in said application, as amended; and that said application 
was thereafter amended and additional exhibits filed on November 13, 1935, 
January 7, 1936, January 20, 1936, and February 26, 1936 (at the hearing) ; 

(2) That pursuant to the requirements of Section 203 (a) of the Federal 
Power Act, upon the filing of said application reasonable notice in writing 
was given to the Governor and State Commission of each of the States where 
the physical property affected was located, and a hearing was held on said 
application, as amended, on February 26, 1936; 

(3) That The Montana Power Company is the owner of all of the out- 
standing capital stock of Idaho Transmission Company, consisting of 
5,000 shares of common stock of the par value of $50 per share (except three 
shares thereof held to qualify three directors) ; and that it is proposed to sur- 
render for cancellation the stock of the Idaho Transmission Company, which 
latter corporation will subsequently be dissolved ; 

(4) That the proposed sale and the dissolution of Idaho Transmission Com- 
pany will result in the elimination of one corporate entity in a holding 
company system ; 

(5) That at the time of filing said application, Idaho Transmission Com- 
pany owned and operated facilities for the transmission of electric energy 
between the States of Montana and Idaho; 

(6) That the proposed sale will bring about certain operating savings and 
economies largely from the elimination of duplicate accounts, books and re- 
ports, and will result in such improvement of service as will arise from the 
more direct coordination of facilities under the single ownership of The 
Montana Power Company, the parent company; 

(7) That no objection or protest has been made by any person or agency 
to the granting of the authorization sought. 
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Now, therefore, the Commission having considered the application, the ex- 
aminer’s report, and other matters of record before it, finds: 

That the proposed sale will be consistent with the public interest and that 
the operation of the facilities affected as an integral part of the system of 
The Montana Power Company as set forth in said application is appropriate 
to secure the maintenance of adequate service and the coordination in the 
public interest of the facilities subject to the jurisdiction of the Commission. 

Therefore, it is ordered: 

That the said application for authority for the sale by Idaho Transmission 
Company of the whole of its facilities to The Montana Power Company be and 
the same is hereby approved and the said sale and disposition are hereby 
authorized, without prejudice to the authority of the Commission with re- 
spect to rates, valuations, services, or any other matters whatsoever in any 
future proceedings. 




































Order authorizing issuance of securitics 
Montana-Dakota Utilities Co. 
(Docket No. IT—5380-S) 
April 25, 1936 





The Commission adopted the following finding and order: 
It appearing to the Commission: 
That on March 16, 1936, Montana-Dakota Utilities Co. filed an application 




















h for authority to issue securities in accordance with the terms therein stated, 
n and that a hearing on the said application was held on April 15, 1936; and 
5, The following having been established as facts by the record before the 
: Commission, to wit: 
1 (1) That the applicant proposes to issue 17,739 shares of 6-percent series 
g preferred stock in exchange for 17.739 shares of 7-percent series preferred stock 
e outstanding and to issue 59,592%5 shares of 5-percent series preferred stock, 
d 46,704 shares of which are to be issued in exchange for 46,704 shares of & 
percent series preferred stock outstanding and the remaining 12,888%4 shares 
t- are to be issued to the preferred-stock holders in the par amount equal to 
of 20 percent of their present holdings for the purpose of funding cumulative 
1e preferential dividends in arrears on said outstanding preferred stock from 
r- January 1, 1932; 
h (2) That said issuance was approved by all classes of stockholders at a 
meeting held on April 20, 1936, at the principal office of the corporation in 
n- the State of Delaware at 100 West 10th Street, in the City of Wilmington, 
4 County of Newcastle, on Monday the 20th of April, 1936, at 11 o’clock a. m., 
pursuant to call of said meeting by Albert L. Massey, special master, appointed 
n- by order signed by the Chancellor of the State of Delaware, March 18, 1936, 
zy in the matter of a compromise between Montana-Dakota Utilities Co. and 
its preferred-stock holders ; 
nd (3) That the number of holders of each class of stock of the corporation 
"e- and the number of shares of each class of stock held by them were as follows: 
he 66a 
he Class of stock ae on of 
cy VINE HIN icici cn tc ocncincdnadeadisnstdntncaditadenscnetcaumemae 1,072 17, 739 
CRONE PORRIIOG 6.0. ctannitocnsunndsivedbeimnntnnttnibbiaitibtianiiol 3, 359 


46, 704 
i iinnancenckindetantaiannsidiaadaipimciinmmnipiainiambaanaaade 3, 246 679, 55934 
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(4) That no stockholders were present in person, all stock was voted by 
proxies by the following number of holders of each class of stock of the corpora- 
tion holding the following number of shares of each class of stock of the 
corporation, to wit: 





| Number of | Number of 
holders | _ shares 


Class of stock 


7 percent preferred ‘ . 901 | 15, 316 
EI iin nenicchdnntinkenauuanbeddmadaumhantanedeeenneaenaean a , 861 41, 607 
J , 660 | 654, 02444 





(5) That on April 22, 1936, the Chancery Court of the State of Delaware 
approved the compromise agreement between the Montana-Dakota Utilities Co. 
and its preferred stockholders and no objections or protest has been filed with 
the Commission by any person or agency to the granting of the authorizatioa 
sought. 

Now, therefore, the Commission having considered the application and other 
matters of record, finds: 

(a) That the proposed issuance of securities is for the lawful object of re- 
ducing the dividend rate on both classes of preferred stock now outstanding by 
1 percent of funding dividends presently in arrears on said outstanding pre- 
ferred stock and the authorization sought is within the corporate purposes of 
the applicant ; 

(b) That the issue is reasonably necessary and appropriate for the purposes 
sought, is compatible with the public interest, and the authorization sought 
is necessary, appropriate and consistent with the proper performance by the 
applicant of service as a public utility and will not impair its ability to perform 
that service. 

Therefore, it is ordered: 

That such application for authority to issue securities be and the same is 
hereby approved and the said issuance is authorized without prejudice to the 
authority of the Commission with respect to rates, valuations, services or any 
other matters whatsoever in any future proceedings. 


Order approving application for sale of facilities 


Erie Lighting Company, Pennsylvania Electric Company 


(Docket No. IT—5008) 
May 5, 1936 


The Commission adopted the following finding and order: 

It appearing to the Commission: 

That on November 1, 1935, Erie Lighting Company and Pennsylvania Electric 
Company filed their joint application and on January 20, 1936, their amended 
application, for approval by the Commission of the sale to Pennsylvania Elec- 
tric Company of all the facilities and property of Erie Lighting Company in 
accordance with the terms therein stated, and that a hearing on the said appli- 
cation was held on April 8, 1936; and 

The following having been established as facts by the record before the 
Commission, to wit: 
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(1) That upon the filing of the said application, and pursuant to the require- 
ments of section 203 (a) Part II of the Federal Power Act, reasonable notice 
was given by the Commission to the Governor and the State Commission of 
each of the States in which any’ of the physical property affected is situated ; 

(2) That the entire outstanding capital stock of the Erie Lighting Company 
is owned by Pennsylvania Electric Company, and that as the consideration for 
the proposed sale, it is proposed that Pennsylvania Electric Company shall as- 
sume all the existing obligations of Erie Lighting Company and surrender for 
cancellation all the shares of the latter corporation’s outstanding capital stock ; 

(3) That the proposed sale and the resulting consolidation of facilities will 
effect savings by the elimination of all intercompany accounting, duplication 
of bookeeping, records, tax returns, and reports to public regulatory bodies; 
and that future financing of improvements and extensions will be favorably 
affected by such sale and consolidation ; 

(4) That the proposed sale is appropriate for the maintenance of adequate 
service and the further coordination in the public interest of the facilities of 
the applicant corporations ; 

(5) That at the time of the filing of the said application, one of the two 
applicants owned and operated facilities for the transmission of electric energy 
between (a) the States of Pennsylvania and Maryland, and (b) the States of 
Pennsylvania and New York; 

(6) That no disadvantage to consumers is perceived in the transaction 
proposed ; 

(7) That the proposed transaction has been duly approved and authorized 
by the board of directors of each of the applicant corporations; and 

(8) That no objection or protest has been filed with the Commission by any 
person or agency to the granting of the authorization sought. 

Now, therefore, the Commission, having considered the application and other 
matters of record, finds: 

That the proposed sale will be consistent with the public interest. 

Therefore, it is ordered: 

That such application for the sale of all the facilities and property of Erie 
Lighting Company to Pennsylvania Blectric Company be and the same is 
hereby approved, and the said sale is authorized without prejudice to the 
authority of the Commission with respect to rates, valuations, services, or any 
other matters whatsoever in any future proceedings. 


Order rescinding action of May 29, 1936, and authorizing issuance of securities 
Florida Power Corporation 
(Docket No. IT-5384-S) 


June 16, 1936 


The Commission, with the written approval of applicant, hereby rescinds 
its order of May 29, 1936, in the above matter and adopts the following findings 
and order: 

It appearing to the Commission: 

(1) That on April 29, 1936, Florida Power Corporation, a corporation organ- 
ized under the laws of the State of Florida with principal place of business 
at St. Petersburg, Florida, filed an application and petition under section 204 
of the Federal Power Act for approval of a refunding issue of first mortgage 
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bonds in the aggregate sum of $12,000,000 upon terms and conditions as set 
out in said petition ; 

(2) That pursuant to regular notice, including notices to the Governors of 
the States of Florida and Georgia and to the Railroad Commission of Florida 
and the Public Service Commission of Georgia, the petition was heard by the 
Commission acting through its trial examiner, F. M. Durrance, on Friday, 
May 15, 1986; at which hearing evidence was produced to show: 

(a) That Florida Power Corporation owns facilities for and is engaged in 
the generation, transmission, and distribution of electrical energy; that all 
of its generating plants and properties are located within the State of Florida; 
that among its properties are two hydroelectric projects operating under Federal 
licenses Nos. 177 and 682; and that said corporation is also engaged in the 
interstate transmission of electrical energy into, from, and across the southern 
part of the State of Georgia; 

(b) That the State of Florida has no regulatory commission for the approval 
cf security issues of public utilities, and that the Public Service Commission 
of the State of Georgia has no jurisdiction in the premises; 

(c) That said corporation is a wholly owned subsidiary of Southeastern 
Electric and Gas Company, a holding company which is in turn wholly owned 
by General Gas and Electric Company, of the Associated Gas and Electric 
System ; 

(d) That the present bonded indebtedness of Florida Power Corporation is 
as follows: Series A first mortgage gold bonds in the principal sum of $9,000,000, 
due January 1, 1979, with interest at the rate of 544% per annum payable semi- 
annually; and Series B first-mortgage gold bonds in the principal sum of 
$2,000,000, due January 1, 1956, with interest at the rate of 54%4% per annum 
payable semiannually—all secured by trust deed or mortgage dated January 
1, 1929, from Florida Power Corporation to Guaranty Trust Company and 
Henry A. Theis, trustees, and supplement thereto dated January 1, 1931, which 
trust deed and supplemental indenture are duly recorded in the several coun- 
ties of Florida wherein the properties of Florida Power Corporation are 
located. Also $60,000 in first mortgage bonds issued by the city of Apalachi- 
cola for building a power plant for use of said city; bearing interest at the 
rate of 6% per annum payable semiannually, and maturing $10,000 on Novem- 
ber 1, 1936, and $50,000 on January 1, 1946, assumed by Florida Power Corpora- 
tion upon purchase of said property ; 

(e) That said Series A in the sum of $9,000,000 is subject to retirement on 
call at 105 plus accrued interest, that said Series B in the sum of $2,000,000 
is subject to retirement on call at 104 plus accrued interest; and that said 
city of Apalachicola bonds in the sum of $60,000 have no call provision; that 
all the bonds of Florida Power Corporation are now selling above par; and 
that it will probably be necessary to pay the full contract premium in order 
to retire said issues; 

(f) That the applicant requests the permission of this Commission to refund 
its existing bonded indebtedness by issuing a new series of first-mortgage bonds 
in the principal sum of $12,000,000 to mature in not exceeding forty years and 
to bear interest at not exceeding 44%4% per annum, payable semiannually; 
said bonds to be sold for not less than 97% of their face value and to contain a 
redemption provision authorizing their retirement on call during the first five 
years at a premium not exceeding 105 or not exceeding 8 points in advance 
of the net selling price, said premium to be reduced at intervals of five years 
during the life of the issue; 

(g) That the aforesaid trust deed or mortgage now outstanding against the 
applicant’s properties is an open-end trust deed, and that the outstanding bonds 
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may be retired and the new bonds issued under the terms of said indenture 


“ without the necessity of executing and recording a new instrument of security 

f other than a supplemental indenture ; 

. (h) That the directors of said corporation, being lawfully authorized so to 

e do, have by resolution voted their approval of said refunding issue, and have 
directed the officers of the corporation to take all proper steps to consummate 

i same; and that said refunding issue is within the corporate powers and legal 

. eapacity of said corporation ; 

i (i) That the refinancing of the applicant’s bonded indebtedness on the basis 

Ss proposed will result in a net saving to the corporation in excess of $50,000 a 

i year; the exact amount being dependent upon the net price realized from the 

4 marketing of its new issue; 

- (j) That the physical assets and earnings of the applicant constitute a sound 
and adequate basis for the proposed refunding issue; 

al (k) That the proposed refunding of the applicant’s bonded indebtedness will 

“ not prejudicially affect applicant’s stockholders, bondholders, or consumers; 

(3) It further appearing to the Commission that no objection has been 
se interposed to the granting of the said application, and that the trial examiner 
ad bas filed his report wherein he finds the facts to be as enumerated above and 
ie recommends the approval of the said application upon the terms above recited; 
. subject, however, to the condition that all debt discount and expense incident 

to the new issue, together with the existing unamortized debt discount and ex- 
is pense in the sum of $1,742,532.71 plus the premium to be paid for the redemp- 
= tion of the now outstanding bonds and other identifiable expenses of re- 
of demption, shall be amortized over the life of the refunding issue. 

Now, therefore, the Commission finds: 

- That the proposed refunding issue is for a lawful object within the corporate 

a4 purposes of the applicant and compatible with the public interest; that it is 

ch appropriate for and consistent with the proper performance by the applicant 
of service as a public utility; that same will not impair its ability to perform 

a that service, and is reasonably appropriate for such purposes; and that this 

_ Commission has jurisdiction in the premises. 

hi- ‘ 

he Therefore, it is ordered: 

(a) That said refunding issue is hereby approved, and that same shall be 
nid secured by the present trust deed or mortgage by which the existing bonded 
= indebtedness, Series A and B, of the applicant is now secured, under a supple- 

mental indenture as provided therein ; 
on (b) That said refunding bonds shall mature in not exceeding forty years 
aid from date of issue and shall bear interest at not exceeding 444% per annum 
on" payable semi-annually in lawful money of the United States; 
iat (c) That said refunding bonds shall be sold to net the applicant not less 
ous than 97% of face value, and shall be subject to retirement at any time prior 
to maturity at a call price not exceeding 105 or not exceeding 8 points in ad- 
ant vance of the selling price, during the first 5 years; such premium to be grad- 
uated downward at intervals of five years during the life of the issue; 
re (ad) That the proceeds of the new bond issue shall be disbursed as follows: 
ily ; (1) to retire applicant’s existing bonded indebtedness in the principal sum of 
aes $11,060,000, together with the accrued interest and necessary call premiums 
an thereon—provided, however, that if it should be found impossible to retire the 
im city of Apalachicola bonds in the sum of $50,000 maturing on January 1, 1948, 
without the payment of an exorbitant premium, the applicant with approval of 
ears 
the Commission may make suitable escrow arrangement for the retirement 
the thereof at maturity; (2) to pay all necessary and proper expenses incident 


to issuing said refunding bonds and to obtaining the approval of this Com- 
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mission and the registration thereof with the Securities and Exchange Com- 
mission; (3) to apply any balance to the payment of the unfunded indebted- 
ness accrued for additions or betterments to applicant’s property; and (4) to 
expend any balance thereafter for additions or betterments to applicant’s 
property ; 

(e) That applicant shall amortize the debt discount and expense incident 
to the issuance of the new series of First Mortgage Bonds in the principal 
amount of $12,000,000 by charges to current income in equal monthly install- 
ments which shall not extend beyond the life of the issue; that the existing 
unamortized debt discount and expense in the sum of $1,742,532.71, or such 
portion thereof as shall remain unamortized as of the date of this order, plus 
the premium to be paid to redeem the bonds now outstanding and all other 
identifiable incidental expenses of redemption, shall be amortized by charges 
against earned surplus, in equal monthly installments which shall not extend 
beyond the life of the new series of First Mortgage Bonds, before any divi- 
dends are paid on the capital stock: provided, however, that the applicant 
may, at its discretion, accelerate any amortization by increasing the charges 
against earned surplus in any one month or year; 

(f) That the applicant shall file with this Commission copies of its regis- 
tration statement and other data furnished to the Securities and Exchange 
Commission, including a copy of the underwriting agreement under which 
said new bonds will be marketed ; 

(g) That within 60 days after the issuance and sale of the bonds authorized 
hereby, the applicant shall also file with this Commission a statement showing 
in what manner it has disbursed the proceeds of this refunding issue. 

It is further ordered that this matter may be held open pending the filing 
by the applicant of supplemental information as hereinabove required. 


Order approving application for issuance of bonds and notes 
Otter Tail Power Company 
(Docket No. IT-5887-S) 
June 29, 1936 


The Commission adopted the following findings and order: 

It appearing to the Commission : 

(1) That on June 8, 1936, Otter Tail Power Company, a corporation organ- 
ized and existing under the laws of the State of Minnesota, with principal 
place of business at Fergus Falls, Minnesota, filed an application under sec- 
tion 204 of the Federal Power Act for an order authorizing the issuance by it 
of First Mortgage 4% Bonds in the aggregate sum of $3,600,000, Five Year 
3% secured Notes in the aggregate sum of $600,000, and 3% Promissory Notes 
of a maturity of six months or less, in the aggregate sum of $800,000, all upon 
terms and conditions as set forth in said application; 

(2) That said application was set for hearing on June 26, 1936, and notice 
thereof was given to said Otter Tail Power Company; to the Governors of the 
States of Minnesota, North Dakota and South Dakota; Railroad Commis- 
sioners at Bismarck, North Dakota; Railroad and Warehouse Commission, 
St. Paul, Minnesota; and Board of Railroad Commissioners, Pierre, South 
Dakota ; 
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(3) That pursuant to said notice, said hearing was held on June 26, 1936, 
before F. M. Durrance, duly designated as trial examiner thereof, at which 
hearing said applicant appeared in behalf of said application and no one ap- 
peared in opposition thereto. $ 

Now, therefore, the Commission having considered the information con- 
tained in said application, and the record of the hearing and all matters in 
reference thereto, finds: 

(1) That Otter Tail Power Company, the applicant herein, is a corpora- 
tion duly organized and existing, and authorized to do business under the 
laws of the State of Minnesota, and is also authorized to do business in the 
States of North Dakota and South Dakota; 

(2) That said applicant is engaged in the business of the transmission of 
electric energy in interstate commerce between and among the States of Minne- 
sota, North Dakota, and South Dakota, and the sale of such energy at 
wholesale in interstate commerce, and owns or operates facilities for such 
transmission or sale of electric energy ; 

(3) That neither the State of Minnesota nor the State of South Dakota has 
a State Commission whereunder the security issues, herein proposed, are 
regulated ; 

(4) That on June 15, 1936, the Board of Railroad Commissioners, State of 
North Dakota, authorized said applicant to issue $3,600,000 principal amount 
of its First Mortgage Bonds, 4% Series of 1961; to pledge $600,000 thereof to 
secure an equal amount of its Five Year 3% Secured Notes, and to issue and 
sell $600,000 principal amount of said Five Year 3% Secured Notes; 

(5) That the present bonded indebtedness of said applicant, together with 
premiums required for immediate redemption, is as follows: 


1. General (now First) Mortgage, Series D, 544% Bonds, due Janu- 

ary 1, 1945, in the principal amount of $1,080,500, which have 

been called for redemption on July 1, 1986, at par, plus a 

premium of 3%, requiring exclusive of interest__._.._._._._...-_- $1, 112, 915 
2. Gereral (now First) Mortgage, Series E, 5% Bonds, due October 

1, 1946, in the principal amount of $2,481,500, to be redeemed 

October 1, 1936, at par, plus a premium of 3%, requiring exclu- 

OWS . iia caiccephcegsirilpcitdiccns a aba an heidi tieadnsk tint diabehtaadatiat ie 2, 555, 945 
38. General (now First) Mortgage, Series G, 4% Bonds, due July 1, 
1950, in the principal amount of $224,500, to be redeemed Janu- 
ary 1, 1937, at par, plus a premium of 3%, requiring exclusive 
of interest 


all secured by its mortgage or deed of trust dated July 1, 1920, to Northwestern 
Trust Company, a corporation duly organized under the laws of the State of 
Minnesota, with principal place of business at St. Paul, Minnesota, as trustee, 
which mortgage or deed of trust was amended by supplementary agreements on 
December 1, 1922, and January 1, 1925, and by supplemental trust deed, dated 
October 1, 1926, which mortgage or deed of trust and supplements thereto have 
been duly recorded in the respective counties of the respective States wherein 
the properties affected thereby are located; 

In addition thereto, an assumed indebtedness of municipal bonds aggregating 
$13,000, with interest, which are not subject to immediate redemption and which 
will remain outstanding until maturity thereof; 

That said bonds were issued and assumed prior to the effective date of 
section 204 of the Federal Power Act; 
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(6) That the applicant proposes to issue First Mortgage Bonds, 4% Series of 
1961, dated July 1, 1936, and due July 1, 1961, in the total principal sum of 
$3,600,000, and to sell $3,000,000 thereof and to pledge $600,000 thereof to 
secure the Five Year 3% Secured Notes of the applicant in the same aggregate 
principal amount; to issue and sell Five Year 3% Secured Notes dated July 
1, 1936, and due July 1, 1941, in the total principal sum of $600,000, to be 
secured as aforesaid; the total estimated net proceeds thereof, $3,430,000, to 
be used, together with such additional amounts from the general funds of 
the applicant as may be required for the purpose of retiring the entire out- 
standing funded debt of the applicant (other than the remaining $13,000 of 
assumed municipal bonds) ; 

(7) That the proposed First Mortgage Bonds of the 4% Series of 1961 are 
part of an initial series to be issued in the aggregate principal amount of 
$3,600,000 under and pursuant to, and will be secured by, a proposed Indenture 
of Agreement to be dated July 1, 1936, and to be made between the applicant 
company and First Trust Company of St. Paul and Louis S. Headley, as 
trustees; that said bonds will rank equally and ratably with all additional 
bonds of said series and of all other series subsequently issued and outstanding 
thereunder; and, in the opinion of applicant’s counsel, said indenture securing 
such bonds will constitute a first lien upon all of the right, title, and interest 
of the applicant company in and to the permanent physical property described 
in the indenture and the appurtenances thereto, and will be a first lien (subject 
only to tax and assessment liens, rights-of-way and other like encumbrances) 
upon the applicant’s right, title, and interest in and to each tract of real 
property described in the indenture; and that said mortgage indenture pro- 
vides adequate safeguards in respect of further issues of bonds thereunder; 

(8) That the refinancing of the applicant’s bonded indebtedness on the basis 
proposed will result in a net saving to the company of approximately $56,620.70 
a year in interest charges; 

(9) That under the plan of amortization proposed by the applicant, an 
item of $90,494 of unamortized debt discount and expense incurred in connec- 
tion with the issues of securities now outstanding will be charged against 
surplus on the books of the company ; 

(10) That certain underwriters have entered into a contract with the 
applicant company, dated June 6, 1986, under which, subject to the conditions 
specified therein, including the right of the underwriters to terminate their 
several obligations in certain contingencies, the underwriters have agreed 
severally and not jointly to purchase for cash on or about July 1, 1936, the 
Five Year 3% Secured Notes in the principal amount of $600,000 at 97% of 
the principal amount thereof, and the First Mortgage Bonds, 4% Series of 1961, 
in the principal amount of $3,000,000 at 96% of the principal amount thereof, 
in each case plus accrued interest to the date of delivery; that the aggregate 
amount to be received by the applicant company, exclusive of secured notes, 
and without deducting expenses to be paid by the applicant company in con- 
nection with this issue, is $3,462,000; that the expenses to be paid by the 
applicant company in connection with this issue are estimated at approximately 
$32,000 ; 

(11) That contingent upon said underwriters of said First Mortgage Bonds 
and Five Year 3% Secured Notes exercising their right under certain condi- 
tions to withdraw from their obligation to purchase the same, applicant proposes 
io issue, if necessary, its promissory notes in the aggregate sum of $800,000 in 
order to obtain funds, which, together with other available funds in its treas- 
ury, will be sufficient for the redemption of said outstanding 544% bonds of 
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the applicant in the amount of $1,080,000, which have been called for payment 
on July 1, 1936; that said promissory notes are to be made, executed and 
delivered pursuant to an agreement, dated April 30, 1936, whereunder the 
First National Bank of St. Paul and First National Bank and Trust Company 
of Minneapolis agree to loan the applicant on July 1, 1936 the sum of $400,000 
each, in accordance with the terms and conditions of said agreement; that 
said promissory notes are to be dated July 1, 1936, and made payable on or 
before January 1, 1937 with interest at 3% per annum; 

(12) That the applicant company under its charter is authorized to issue 
the bonds and notes proposed in the pending application ; 

(13) That the directors of said company, being lawfully authorized so te 
do, have by resolution voted their approval of said proposed transaction, and 
have directed the officers of the company to take all proper steps to consummate 
the same; 

(14) That the physical assets and earnings of the applicant constitute a 
sound and adequate basis for the proposed transaction ; 

(15) That the proposed issue by the Otter Tail Power Company, said appli- 
eant herein, of First Mortgage Bonds of the 4% Series of 1961 in the amount 
of $3,600,000 secured by the said proposed indenture of mortgage, the pro- 
posed Five Year 3% Secured Notes, secured by the said bonds in the amount 
of $600,000, and the proposed promissory notes to the First National Bank 
ef St. Paul and First National Bank and.Trust Company of Minneapolis in: 
the amount of $800,000, all as aforesaid, (a) are for lawful objects within 
the corporate purposes of the applicant and compatible with the public interest, 
are appropriate for and consistent with the proper performance of the appli- 
cant as a public utility, and will not impair its ability to perform that service; 
and (b) are reasonably necessary and appropriate for such purposes; 

(16) That the applicant has filed a registration statement with the Securi- 
ties and Exchange Commission, which statement and any amendments thereto 
ure required to become effective prior to the issuance of the proposed securities. 

Therefore, it is ordered: 

(a) That the Otter Tail Power Company be and it is hereby authorized to 
issue $3,600,000 of First Mortgage Bonds, 4% Series of 1961, under and pur- 
suant to, and to be secured by a proposed indenture of mortgage to be made 
by it under date of July 1, 1936, to the First Trust Company of St. Paul and 
Louis 8. Headley, as trustees, said bonds to be in the forms and denominations, 
to carry interest rates and maturity dates, and to contain the terms and condi 
tions as stated in the application and aforesaid report; 

(b) That the Otter Tail Power Company be, and it is hereby, autherized 
to issue $600,000 of Five Year 3% Secured Notes and to be secured by $600,000 
of the bonds described in (a@) above; said notes to be in the forms and denom- 
inations and to be subject to redemption, to carry interest rates and maturity 
dates as stated in the application and aforesaid report; 

(c) That $3,000,000 of the proposed First Mortgage Bonds, 4% Series o¢ 
1961, shall be sold at not less than 96% of the principal amount thereof, plus 
accrued interest to the date of delivery, and the proposed $600,000 of Five 
Year 3% Secured Notes shall be sold at not less than 97% of the princin i 
amount thereof, plus accrued interest to the date of delivery; 

(d) That the proceeds of said First Mortgage Bonds in the principal amount 
of $3,000,000 and of said Five Year 3% Secured Notes shall be disbursed as 
follows: 

(1) To discharge the entire outstanding funded debt of the applicant (other 
than $13,000 of assumed municipal bonds), together with the accrued interest 
and necessary call premiums thereon; 
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(2) To pay all necessary and proper expenses incident to issuing said bonds 
and notes, and to obtaining the approval of this Commission and the registra- 
tion of said bonds and notes with the Securities and Exchange Commission ; 

(e) That the applicant shall amortize the debt discount and expense incident 
to the issuance of said proposed First Mortgage Bonds in the principal amount 
of $3,000,000 by charges to current income in equal monthly installments which 
shall not extend beyond the life of the issue, and shall amortize the debt dis- 
count and expense incident to the issuance of the Five Year 3% Secured Notes 
in the principal amount of $600,000 by charges to current income in equal 
monthly installments, which shall not extend beyond the five-year period of said 
notes; and that the unamortized debt discount and expense incurred in con- 
nection with the bonds now outstanding, plus the call premium and expense 
identified with such call, shall be charged to the earned surplus of the company 
forthwith upon consummation of the proposed transaction herein, or pro tanto 
with the redemption of the outstanding bonded indebtedness ; 

(f) That if it becomes necessary for the applicant to use the proceeds from 
the promissory notes in the amount of $800,000 before the proceeds from the 
proposed issue of First Mortgage Bonds and Five-Year 3% Secured Notes are 
available, the said Otter Tail Power Company be, and it is hereby, authorized 
to make, execute, and deliver its promissory nctes for not exceeding $800,000, 
payable to the First National Bank of St. Paul, Minnesota, and First National 
Bank and Trust Company of Minneapolis, Minnesota, said notes to be in the 
forms and denominations, to be dated, to bear interest, and to mature as 
stated in the application and aforesaid report, upon condition, however, that 
when the proceeds from said First Mortgage Bonds and said Five-Year Notes 
are available, said promissory notes in an amount not exceeding $800,000 and 
accrued interest will be paid by the applicant: 

(g) That the proceeds of said promissory notes to the First National Bank 
of St. Paul and the National Bank and Trust Company of Minneapolis in the 
amount of $800,000, if required to be issued, shall be disbursed as follows: to- 
gether with other available funds in the treasury in the amount needed there- 
for, to discharge the said outstanding General (now First) Mortgage, Series D 
5%4% Bonds of the applicant in the amount of $1,080,000, together with the 
accrued interest and necessary call premiums thereon, which have been called 
for payment on July 1, 1936; 

(h) That within ten days after the execution of the proposed Mortgage 
Indenture, the applicant shall file with the Commission a certified copy of the 
same, together with proof of its having been recorded in the respective coun- 
ties of the respective States in which the properties affected thereby are located ; 

(i) That within ten days following the date of this order, and every thirty 
days thereafter until the new securities hereby authorized to be issued shall 
have been marketed, the applicant shall file with the Commission a verified 
report stating fully the progress and status of the proposed transaction de- 
scribed in said application, and showing in detail the manner in which the 
proceeds of such securities shall have been disbursed and applied; 

(7) That concurrently with the filing with the Securities and Exchange 
Commission of any amendments to the registration statement, copies of the 
same shall be filed with this Commission, together with a statement of the 
effective date of said registration statement and any amendments thereto; 

(k) That within thirty days following the date of this order, the applicant 
shall file a title opinion as to all of the applicant’s real properties, described in 
said Indenture of Mortgage, and an opinion of counsel showing the status of all 


franchises held by the applicant in communities of 1,000 or more population; 
and 
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(1) That nothing herein shall be construed to imply any guaranty or obliga- 


tion as to said bonds and notes or interest thereon on the part of the United 
States. 


Order approving application for sale and disposition of facilities 


New Hampshire Power Company, Public Service Company of New Hampshire 


(Docket No. IT-5450-M) 
August 8, 1936 


The Commission adopted the following findings and order: 

It appearing to the Commission: 

That on July 16, 1936, New Hampshire Power Company filed an application 
for approval by the Commission of the disposition by sale of all of its properties, 
franchises, and facilities to Public Service Company of New Hampshire, in 
accordance with the terms stated in said application ; 

That a hearing on said application was held on August 6, 1936; and 

The following facts having been established by the record before the Commis- 
sion, to wit: 

(1) That upon the filing of said application and pursuant to the requirements 
of Section 203 (a) of the Federal Power Act, reasonable notice was given by 
the Commission to the Governors of the States of New Hampshire, Maine, Ver- 
mont, and Massachusetts and to the Public Service Commission of New Hamp- 
shire, the Public Utilities Commission of Maine, the Public Service Commisssion 
of Vermont, and the Department of Public Utilities of Massachusetts; 

(2) That the entire outstanding common stock of New Hampshire Power 
Company is owned by said Public Service Company of New Hampshire; 

(3) That the applicant and purchasing corporations were organized and exist 
under and by virtue of the laws of the State of New Hampshire, and that they 
are public utilities within the meaning of the Federal Power Act; 

(4) That the proposed transaction will effect savings in audits, bookkeeping, 
report-making to public regulatory bodies and others, and in intercompany 
accounting ; 

(5) That by the terms of the application herein filed, all the physical proper- 
ties, facilities, franchises, and other assets of the applicant will be transferred 
to and merged with the properties, facilities, and assets of Public Service Com- 
pany of New Hampshire for the following consideration : 

(a) An amount of cash sufficient to retire $626,600 First Mortgage Bonds of 
New Hampshire Power Company at 103 plus accrued interest to the date upon 
which said bonds shall be called for payment ; 

(b) An amount of cash equal to the face value of 1,880 shares of Preferred 
Stock of New Hampshire Power Company, held by the public, plus accrued 
dividends to the date upon which the value in liquidation of said Preferred Stock 
shall be made available to the holders thereof; 

(c) The surrender for cancellation of 1,800 shares of Preferred Stock of New 
Hampshire Power Company, being all of the remaining Preferred Stock out- 
standing; and also the surrender for cancellation of all the Common Stock of 
New Hampshire Power Company ; 

(ad) The surrender for cancellation of $101,000 of First Mortgage Bonds of 
New Hampshire Power Company now owned by Public Service Company of 
New Hampshire ; 
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(e) The assumption by Public Service Company of New Hampshire of all of 
the other liabilities of New Hampshire Power Company ; 

(6) That as a result of the transaction, the financial position of the con- 
solidated company will be strengthened, and it will be able to finance the com- 
bined indebtedness on more advantageous terms; 

(7); That the proposed sale and consolidation of facilities will not adversely 
affect the interests of consumers of either of said companies; and, as a result 
thereof, the schedule of rates now charged by the applicant company will be 
lowered to that charged by the purchaser ; 

(8) That the proposed sale and disposition will result in the consolidation of 
the facilities into an integrated system; 

(9) That no objections or protests have been filed with the Commission to 
the granting of the authorization herein sought; 

(10) That the proposed transaction has been duly approved and authorized 
by the boards of directors of both corporations ; 

(11) That the proposed sale and consolidation was authorized and approved 
by the Public Service Commission of New Hampshire by order adopted on 
July 1, 1936; 

(12) That the consummation of this transaction will require the issue of 
new and refunding securities by the Public Service Company of New Hamp- 
shire, within the regulatory jurisdiction of the Public Service Commission of 
New Hampshire; and that the issuance of such securities was duly approved 
by said Commission in the order aforesaid; 

(183) That upon the consummation of this transaction, the applicant com- 
pany will surrender its charter and cease to do business. 

Now, therefore, the Commission, having considered the application and the 
entire record, finds: 

That the proposed disposition and sale will be consistent with the public 
interest. 

Therefore, it is ordered: 

(a) That the application filed herein for the disposition and sale by the 
New Hampshire Power Company of its properties, facilities, franchises, and 
other assets to the Public Service Company of New Hampshire, and the 
consolidation of the facilities of the former company with those of the latter 
company, be and the same is hereby approved; and the said disposition and 
consolidation are authorized to be accomplished in the manner and upon the 
terms set out in the application and exhibits filed herein, without prejudice 
to the authority of the Commission with respect to rates, valuation, or any 
other matters whatsoever in any future proceeding ; 

(b) That within thirty days following the date hereof, and every thirty 
days thereafter until the proposed sale and consolidation shall be fully con- 
summated, the applicant or its vendee, Public Service Company of New 
Hampshire, shall file with this Commission a verified report stating the progress 
and status of the proposed consolidation ; 

(c) That within thirty days following the date of the consummation of 
the proposed consolidation, the surviving corporation, Public Service Company 
of New Hampshire, shall file with this Commission a verified report describing 
in detail the proceedings taken and the manner in which such consolidation 
was accomplished, together with a statement of the expenses incident thereto, 
including the liquidation and dissolution of the applicant company; and 

(d) That the records of the cost of the facilities of both parties to said 
transaction shall be preserved and kept intact, and shall not be disposed of 
without the express approval of this Commission. 
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Order approving applications for sale of franchises and properties 


Empire Gas and Electric Company; Elmira.Light, Heat and Power Corporation ; 
New York Central Electric Corporation; New York State Electric & Gas 
Corporation. 


(Dockets Nos. IT-5001, IT-5002, IT—5003) 
August 14, 1936 


The Commission adopted the following findings and order: 
It appearing to the Commission: 
That on September 7, 1935, Empire Gas and Electric Company; Elmira Light, 
Heat and Power Corporation and New York Central Electric Corporation, 
each jointly with New York State Electric & Gas Corporation, filed their 
applications and on January 20, 1936, filed their amended applications, for 
the Commission’s approval of the sale of their franchises and properties to 
the said New York State Electric & Gas Corporation in accordance with the 
terms stated in their said applications, and that hearings thereon were held 
on April 9 and April 10, 1986; and 

The following having been established as facts by the record before the 
Commission, to wit: 

(1) That upon the filing of each of the said applications, and pursuant 
to the requirements of section 203 (a), Part II, of the Federal Power Act, 
reasonable notice was given by the Commission to the Governor and State 
Commission of each of the States in which any of the physical property 
affected is situated ; 

(2) That except for publicly-owned preferred stock of a total par value 
of $940,100, the entire outstanding capital stock of Empire Gas and Electric 
Company is owned by New York Central Dlectric Corporation; and that except 
for publicly-owned preferred stock of a total par value of $1,111,300 of New 
York Central Electric Corporation, the entire outstanding capital stock of 
New York Central Electric Corporation; Elmira Light, Heat and Power Corpo- 
ration and New York State Electric & Gas Corporation is owned by NY PA NJ 
Utilities Company ; 

(3) That the holders of the said publicly-owned preferred stock of the 
applicants, New York Central Electric Corporation and Empire Gas and 
Electric Company, are, under its terms, upon liquidation entitled to receive 
par plus accrued dividends, which, computed as of June 30, 1936, amounts to 
a sum slightly in excess of $2,350,000; 

(4) That each of the applicant corporations was organized and exists under 
and by virtue of the laws of the State of New York; and that the said ap- 
plicants own and operate facilities for the interstate transmission of electric 
energy; 

(5) That by the terms of an agreement in evidence, executed by the appli- 
cants and NY PA NJ Utilities Company, their holding company, each of the 
vendor corporations is to cancel the indebtedness which New York State Electric 
& Gas Corporation, the proposed purchaser and surviving operating company, 
would otherwise owe such vendor corporation as the purchase price for its 
properties, and on its part the said surviving operating company is to transfer 
the total amount of such canceled indebtedness from its surplus to its stated 
capital account, except an amount representing the actual cost to NY PA NJ 
Utilities Company of acquiring the aforesaid publicly held preferred stock of 
Empire Gas and Electric Company and New York Central Electric Corporation 
1693—40——-44 
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having a total par value of $2,051,400, and that for such actual cost or out- 
of-pocket expense, NY PA NJ Utilities Company is to be reimbursed by New 
York State BHlectric & Gas Corporation upon the liquidation of the vendor 
companies ; 

(6) That the considerations agreed upon and proposed for the properties of 
the vendor corporations are as follows: Empire Gas and Electric Company, 
$6,877,273.20; Elmira Light, Heat and Power Corporation, $2,335,350.21; New 
York Central Electric Corporation, $6,162,641.79; with an adjustment in each 
case based upon and equal to any change in assets and liabilities arising out 
of or resulting from the carrying on of business in ordinary course between 
June 30, 1935, and the date of closing with the assumption in each instance 
of all debts and liabilities of the vendor corporation by New York State Electric 
& Gas Corporation ; 

(7) That the properties of the applicants are contiguous, are already well con- 
nected by transmission lines, are now under identical general management, and 
that the proposed sales will result in a consolidation of facilities that will create 
a well-integrated system ; 

(8) That the proposed sale and resulting consolidation of facilities will not 
adversely affect the interests of consumers of any of the applicant corpora- 
tions, but on the contrary will tend toward reduced cost and increased efficiency 
and reliability of service; 

(9) That except for contracts between or among the applicants themselves, 
the transactions here proposed will not affect existing contracts for the pur- 
chase, sale or interchange of electric energy ; 

(10) That the proposed transactions will eliminate three unnecessary cor- 
porate entities and organizations; will effect savings by the elimination of mul- 
tiple bookkeeping, accounting, report making, audits, statistical services and 
by eliminating intercompany accounting and purchases and the transfer and 
transportation of material and labor; and will reduce the number of a holding 
company’s operating subsidiaries in the State of New York from four to one; 

(11) That additional plant capacity is needed in the territory served by 
the applicant; and that the proposed sales and consolidation will enable the 
applicants to finance their requirements upon an economical and advanta- 
geous basis; and that by the single and unified ownership and operation of the 
applicants, their total requirements of plant capacity will by the advantage 
of load diversity, be reduced by 11,176 kilowatts, resulting in a large saving in 
necessary capital investment; 

(12) That the proposed transactions will simplify corporate and financial 
structures, strengthen and increase the operating company’s capacity for ex- 
tension of its service to the public and make it feasible for the outstanding 
bonded indebtedness of the applicants to be refunded at reduced interest rates 
with resulting large savings in fixed charges; 

(18) That the position of bondholders of the applicant corporations will by 
the proposed consolidation be improved; 

(14) That the proposed transactions have been duly approved and authorized 
by the boards of directors of the applicant corporations and agreed and con- 
sented to by NY PA NJ Utilities Company, the owner of their capital stock; 

(15) That no protests or objections that would furnish ground for refusing 
the authorizations sought have been filed with the Commission in respect of 
any of the pending applications; 

(16) That the proposed sales and consolidation are appropriate to secure 
the maintenance and extension of adequate service within the territory served 
by the applicant corporations and to coordinate in the public interest the 
facilities here involved. 








ng 
of 


re 





APPENDIX—ORDERS 667 


Now, therefore, the Commission having considered each of the pending appli- 
cations and the whole record with respect thereto, finds: 

That the disposition and sale proposed in the amended application in Docket 
IT-5001, the amended application in Docket IT-5002, and in the amended 
application in Docket IT-5003 will be consistent with the public interest. 

Therefore, it is ordered: 

(a) That the amended applications filed herein by Empire Gas and Electric 
Company, New York Central Electric Corporation, and Elmira Light, Heat 
and Power Corporation for the disposition and sale of their franchises and all 
of their properties to New York State Electric & Gas Corporation and for the 
consolidation of the facilities of the said three vendor corporations with those 
of New York State Electric & Gas Corporation, be, and the same are hereby 
approved; and the proposed dispositions and sales are authorized to be ac- 
complished in the manner and upon the terms set out in the amended applica- 
tions and exhibits filed herein, without prejudice to the authority of the Com- 
mission with respect to rates, valuation, or any other matters whatsoever in 
any future proceeding ; 

(b) That, pursuant to the spirit and purpose of the Federal Power Act to 
prevent those holding office in corporations profiting by sale and purchases of 
securities of such corporations or their affiliates, it is ordered that in the matter 
of the purchase, for cancellation, of the publicly held preferred stock of Empire 
Gas and Electric Company and New York Central Electric Corporation by the 
holding company, NY PA NJ Utilities Company, “publicly held” preferred stock 
shall be deemed to be such of the preferred stock of the said two vendor corpora- 
tions as was in the hands of the public on September 7, 1935, and that in 
respect of any of such stock as may have been acquired within thirty days 
prior thereto, or in anticipation of the filing of the petition herein, or subse- 
quent to the filing of the petition, by any officer, director, or employee of the 
said holding company or its subsidiaries or affiliates, the said holding company 
may be reimbursed only to the extent of the cost of acquisition to such officer, 
director, or employee, such cost to the officer or director or employee to be 
deemed to be the cost of acquisition to NY PA NJ Utilities Company for the 
purpose of completing the transactions proposed in the applications here in- 
volved; and further, that in no event shall NY PA NJ Utilities Company 
receive from the surviving operating company as reimbursement for the pur- 
chase of any share of the said preferred stock, a sum greater than the cost 
thereof to the said NY PA NJ Utilities Company; 

(c) That within thirty days following the date hereof and every thirty 
days thereafter until the proposed sale and consolidation have been fully con- 
summated, the applicants through New York State Electric & Gas Corporation, 
the surviving corporation, shall file with this Commission a verified report stat- 
ing the progress and status of the proposed sales, purchases, and consolidations; 

(d) That within thirty days following the date of the consummation of the 
proposed sales, purchases, and consolidation, the surviving corporation, New 
York State Electric & Gas Corporation, shall file with this Commission a verified 
report describing in detail the proceedings taken and the manner in which such 
purchases, sales, and consolidation were accomplished including the purchase 
of the publicly held preferred stock of Empire Gas and Electric Company and 
New York Central Electric Corporation, stating the date or dates on which 
such stock was acquired by NY PA NJ Utilities Company, the date or dates 
on which such stock or any part of it was acquired by any officer, director, or 
employee of NY PA NJ Utilities Company or of its subsidiaries or affiliates 
(if acquired by such officer, director, or employee since September 7, 1935). 
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with the price or prices paid for such stock by the said NY PA NJ Utilities Com- 
pany or by the said officer, director, or employee, and stating also, in detail, 
the manner and amount of the reimbursement of the said holding company 
for its out-of-pocket expense, together with an account of the expenses incident 
to the whole proceedings, including the liquidation and dissolution of the vendor 
corporation ; 

(e) That a company shall be deemed by the Commission to be affiliated with 
NY PA NJ Utilities Company if it is in the so-called Associated Gas and 
Electric Company System, or is owned or controlled by, or owns or controls, 
any company in that system, or any company which stands in such relation 
to NY PA NJ Utilities Company that there is liable to be an absence of arm’s- 
length bargaining in transactions between them; and J 

(f) That the records of the cost of the facilities of each of the applicant 
corporations and the records of the purchases, sales, and consolidation herein 
authorized shall be preserved and kept intact and shall not be in any manner 
disposed of without the express approval of the Commission. 


Order approving application to issue first mortgage and refunding mortgage bonds 
The Tennessee Hlectric Power Company 
(Docket No. IT-5451-S) 
October 6, 1936 


The Commission adopted the following findings and order: 

This matter came on this day to be heard bythe Commission upon the 
original application of The Tennessee Electric Power Company, a Maryland 
corporation, filed on July 21, 1936, under section 204 of the Federal Power Act, 
for authority to issue its First Mortgage and Refunding Mortgage Bonds in the 
aggregate amount of $4,728,500 upon terms and conditions as hereinafter de- 
scribed; upon the amended application and brief in support thereof, filed on 
August 26, 1936, requesting a finding by the Commission that its authorization 
is not required by virtue of the exemption contained in section 204 (f) of said 
act, and in the alternative, if the Commission determines that it has jurisdic- 
tion in the premises, an order of authorization as originally applied for; upon 
the transcript of the testimony presented at the oral hearing held on August 
13, 1936, and the entire record in the cause: 

From all of which it appears to the Commission: 

(1) That the applicant owns facilities for and is engaged in the business of 
generating, transmitting, and selling electric energy, and in other collateral 
activities, in the States of Tennessee and Georgia; that in the course of such 
business it transmits electric energy across the lines of said States; that, al- 
though chartered in the State of Maryland, it owns no facilities and transacts 
no business therein ; 

(2) That from time to time the applicant has purchased in the open market 
and has retired certain of its underlying bonds in the total principal amount 
of $1,728,500; and that during the years 1935 and 1986 the applicant has 
engaged in an expansion program whereby it has already expended or proposes 
to expend $5,339,297.93 in extensions, improvements, and’ betterments, which 
have never been funded ; 

(3) That applicant now proposes to issue additional bonds aggregating 
$4,728,500 due on June 1, 1956, bearing a coupon interest rate of 5% per annum 
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payable semi-annually in lawful money of the United States to be secured by a 
supplemental indenture under a mortgage or deed of trust dated June 1, 1922, 
under which City Bank Farmers Trust Company is successor trustee, for the 
following purposes: 

Reimbursement to the treasury in an amount of $3,000,000 for said unfunded 
capital expenditures; and in an amount of $1,728,500 for a like amount of 
underlying bonds which have heretofore been retired by sinking fund operations ; 

(4) That the applicant proposes to sell said bonds to its parent corporation, 
Commonwealth and Southern Corporation of Delaware, at not less than 90 plus 
accrued interest, under an agreement to be entered into between it and said 
parent corporation in which said Commonwealth and Southern Corporation 
will agree to resell said securities to the public if and when a more favorable 
market may develop, paying over to the applicant all of the profits accruing 
from said resale, and in the event said securities cannot be resold at a profit, 
absorbing all losses in connection therewith ; 

(5) That the issuance and sale of the proposed securities has been duly au- 
thorized by the applicant’s board of directors; that the Railroad and Public 
Utilities Commission of the State of Tennessee and the Georgia Public Service 
Commission have heretofore approved the said transaction; and that after due 
notice to the public no protests or objections have been filed with this Com- 
mission with respect thereto. 

On the basis of the foregoing facts, the Commission finds: 

(1) That the applicant is a public utility within the meaning of the Federal 
Power Act; 

(2) That the applicant is not organized and operating in a State under the 
laws of which its security issues are regulated by a State Commission, and 
therefore is not within the exemption provided in section 204 (f) of the act; 

(3) That the proposed issuance of said First Mortgage and Refunding Mort- 
gage Bonds is for a lawful object within the corporate purposes of the ap- 
plicant and compatible with the public interest, which is appropriate for and 
consistent with the proper performance by the applicant of service as a public 
utility and which will not impair its ability to perform that service, and is 
reasonably appropriate for such purposes. 

Wherefore, it is ordered: 

(a) That said original application be, and it is hereby, approved; that said 
amended application, insofar as it seeks to have the Commission disclaim juris- 
diction in the premises, be and it is hereby denied; and that the applicant be, 
and it is hereby, authorized to issue and sell said bonds as hereinabove de- 
scribed, upon condition, however, that the above-referred-to agreement be en- 
tered into with the said Commonwealth and Southern Corporation, the terms 
thereof to be expressly approved by the Commission in advance of said sale; 

(b) That applicant shall amortize its debt discount and expense in equal 
monthly installments over the life of the bonds; 

(c) That applicant shall, within ten days after the consummation of the 
proposed transaction, file with the Commission a certificate of notification 
embracing : 

(1) A statement of the exact price at which said bonds were sold; 

(2) An itemized statement showing the gross receipts from said bonds, all 
deductions and expense in connection therewith, and the net amount received 
into the treasury of the company. 

(@) Nothing herein shall be construed to imply any guarantee or obligation 
on the part of the United States in respect of any securities to which the pro- 
visions of this order relate. 
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Order approving application for authority to issue convertible debentures and 
common stock 


Montana-Dakota Utilities Company 
(Docket No, IT-5454-8) 
October 22, 19386 


The Commission adopted the following findings and order: 

This matter came on this day to be heard by the Commission upon the 
application of Montana-Dakota Utilities Company, a Delaware corporation, 
filed on October 6, 1936, under section 204, Part II, Federal Power Act, for 
authority to issue and sell its convertible debentures in the amount of $2,300,000 
and issue 115,000 shares of its common stock upon terms and conditions as 
hereinafter set forth. 

Upon the transcript of the testimony presented at the oral hearing on 
October 16, 19386, the examiner’s report thereon and the entire record in the 
ease from all of which it appears to the Commission: 

(1) That the applicant owns and operates facilities for the generation, 
transmission, distribution, and sale of electric energy in the States of Montana, 
North Dakota, and South Dakota and for the transmission of electric energy 
between the States of Montana and North Dakota; 

(2) That the applicant proposes: 

(a) To issue and sell $2,300,000 ten year 44%4% convertible debentures due 
October 1, 1946, and to execute an indenture dated October 1, 1936, with the 
First National Bank and Trust Company of Minneapolis as trustee to provide 
for the issuance of the said debentures; 

(b) To issue 115,000 shares of common stock of $10 par value per share 
upon the exercise of the conversion privilege provided in the debentures and 
the indenture under which such debentures are issued; 

(3) That the proceeds received from the sale of the debentures will be 
applied toward reduction of the outstanding funded debt of the company and 
that all securities received in payment for debentures will be retired and 
canceled; and 

On the basis of the whole record in this case the Commission finds: 

(a) That the applicant is a public utility within the meaning of the Federal 
Power Act; 

(b) That with respect to the approval of the issuance of the proposed 
securities the applicant is not exempt from the jurisdiction of this Commission 
by virtue of section 204 (f), Part II, Federal Power Act; 

(c) That the proposed securities issue is for a lawful object within the 
corporate purposes of the applicant and compatible with the public interest; 
is necessary or appropriate for or consistent with the proper performance by 
the applicant of service as a public utility and will not impair its ability to 
perform that service, and is reasonably necessary and appropriate for such 
purposes. 


Now, therefore, it is ordered: 

(a) That the application of Montana-Dakota Utilities Company be, and it is 
hereby, approved, and that said Montana-Dakota Utilities Company be, and 
it is hereby, authorized to issue and sell its ten year 444% convertible deben- 
tures in the principal amount of $2,300,000 and to issue 115,000 shares of its 
common stock in conformity with the terms and conditions set forth in its 
application except as modified and supplemented by this order ; 
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(b) That said debentures be sold at not less than 9714% and accrued interest 
net to the applicant ; 

(c) That the unamortized debt discount and expense on the securities to 
be refunded by the proposed issue plus the premium required to be paid to 
eall such securities for redemption shall be amortized ratably over a period 
not in excess of the remaining life of suci securities as if such securities had 
not been retired and that the debt discount and expense in connection with 
the new debentures shall be amortized ratably over a period not in excess of 
the life of the said new debentures; 

(d) That presently outstanding interest-bearing securities of the company 
equal in principal amount to new debentures issued shall be retired; and that 
payment of expenses incident to the new issues together with redemption 
premiums and expense and accrued interest on securities accepted by the 
company in payment for debentures shall be met out of the general funds 
of the applicant company ; 

(e) That within ten days after the sale of said debentures the applicant 
shall file with the Commission a verified report showing the proceeds from the 
sale of said debentures ; 

(f) That nothing in this order shall be construed to imply any guarantee 
or obligation on the part of the United States in respect of any of the 
securities to which this order relates; 

(g) That this application is approved without prejudice to the authority of 
the Commission with respect to rates or services of the applicant, valuations 
or any other matters whatsoever in any future proceeding; 

(h) That in the matter of the redemption, for cancellation, of the securities 
of Montana-Dakota Utilities Company here proposed to be refunded, as to any 
of such securities as may have been acquired since September 6, 1936, or in 
anticipation of the filing of the petition herein, by any agent, officer, or director 
of the said Montana-Dakota Utilities Company, the cost of acquisition by such 
agent, officer, or director shall be deemed to be the cost to Montana-Dakota 
Utilities Company in the retirement of such securities so acquired, and shall 
be entered on the books of said company in accordance herewith. 


Interim order approving negotiation of bank loan 
Union Public Service Company 
(Docket No, IT-5455-S) 


October 28, 1936 





The Commission adopted the following findings and order: 
Upon application of Union Public Service Company, a Minnesota corporation 
with principal offices at Saint Paul in said State, filed on October 19, 1936, 
under section 204 of the Federal Power Act, and the amended petition of 
said company filed herein on October 21, 1936, seeking an interim order approv- 
ing the negotiation by applicant of a temporary bank loan in the principal 
sum of $1,250,000 for the purpose of securing temporary funds to place in 
the hands of the trustee under its present first mortgage indenture as a 
preliminary step in the call and cancellation of said outstanding bonds and 
the refunding of said first mortgage indebtedness on more advantageous terms; 

The Commission, having held an ex parte hearing with respect to such 
application on October 23, 1936, finds: 
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1. That the applicant is a public utility as defined by section 201 of the 
Federal Power Act; being engaged in the generation, transmission, and dis- 
tribution of electric energy in the States of Minnesota and South Dakota, and 
owning and operating the facilities for the transmission of such energy into 
and between said States; ' 

2. That neither the State of Minnesota nor the State of South Dakota has 
laws under which the proposed transaction is regulated by a State commission ; 

3. That applicant now has outstanding a first mortgage bond issue in the 
aggregate sum of $1,183,500 secured by trust deed dated June 1, 1928, to 
First Minneapolis Trust Company and A. B. Whitney, trustees, bearing interest 
at the rate of 5% per annum payable semiannually on June 1 and December 
i each year, and maturing on June 1, 1958; under the terms of which the 
applicant may call said bonds for redemption on any interest date by thirty 
days’ published notice, provided funds are placed in the hands of the cor- 
porate trustee with which to pay same, at least thirty-five days before the 
call date thereof ; 

4. That under the terms of said deed of trust, the applicant must place in 
the hands of the corporate trustee the sum of $1,272,262.50 on or before 
October 27, 1936, if said bonds are called for redemption on December 1, 
1936 ; which amount includes the principal sum of the outstanding bonds, to- 
gether with the semiannual interest thereon and a call premium of 5% of 
said principal sum; 

5. That applicant now has a firm offer from certain trust companies and 
insurance companies whereby it will receive par for a new and refunding 
issue of $1,250,000 principal amount of first mortgage bonds to be issued by 
it under date of December 1, 1936, to yield an interest rate of 4% per annum 
payable semiannually, and to mature on December 1, 1961, with terms and 
provisions as provided by a new indenture of even date therewith, a copy of 
which appears in the record; 

6. That the First National Bank of Saint Paul, Saint Paul, Minnesota, acting 
singly or with such other persons or corporations as it may designate, now 
offers to lend to the applicant the sum of $1,250,000 for deposit with said 
corporate trustee, along with $22,262.50 to be furnished by applicant, in 
order that applicant may be able to comply with the condition precedent to 
its call for redemption on December 1, 1986, of its outstanding bonds, in 
connection with its program of refunding said mortgage indebtedness on 
more advantageous terms; said bank loan to be evidenced by applicant’s 
promissory note dated October 27, 1936, in the principal sum of $1,250,000 
with interest at the rate of 4% per annum and maturing on December 1, 1936; 
which note will be unsecured but subject to an agreement with said bank 
that the company will as expeditiously as possible take steps to have not 
less than $1,250,000 of its first mortgage 4% bonds issued, and when issued 
to pledge same as collateral security to the bank indebtedness until the 
same is retired; 

7. That the negotiation of said bank loan and the refunding of applicant’s 
bonded indebtedness as aforesaid has in all respects been duly authorized 
and approved by applicant’s stockholders and directors; 

8. That the negotiation of said loan is for a lawful object, within the 
corporate purposes of the applicant and compatible with the public interest; 
that it is appropriate for and consistent with the proper performance by the 
applicant of service as a public utility, and will not impair its ability to 
perform that service; and that same is appropriate for all such purposes. 

It is therefore ordered by the Commission : 
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(a) That said applicant be and is hereby authorized to negotiate said 
temporary bank loan in manner and form and for the purposes aforesaid. 

(bd) That this interim order shall not be construed in anywise as an approval 
or disapproval of the issuance of the new and refunding first mortgage bonds, 
as proposed in the original and amended applications; the Commission ex- 
pressly reserving its opinion with respect thereto pending a public hearing 
to be held on November 9, 1936, with respect to said refunding bonds, and the 
terms and conditions of such new issue. 


Order approving application for merger of facilities 
Stamford Light, Heat and Power Company; Green Mountain Power Corporation 
(Docket No. IT-5382-M) 
November 9, 1936 


The Commission adopted the following finding and order: 

It appearing to the Commission: 

(1) That on April 17, 1936, Stamford Light, Heat and Power Company 
and Green Mountain Power Corporation filed their joint application under sec- 
tion 203 of the Federal Power Act, and on June 24, 1936, their amended appli- 
cation for approval of merger of the whole of the facilities of the former com- 
pany, representing assets of $23,375.35, with the facilities of the latter company, 
representing assets of $21,224,848.75 ; 

(2) That on July 28, 1936, the Commission, pursuant to the provisions of sec- 
tion 209 of the Federal Power Act, adopted an order designating the Public 
Service Commission of Vermont as a board to preside at and conduct the hear- 
ing on the said application; and setting the matter for hearing before said 
board on August 20, 1936, at 9 a. m. standard time, in the office of the Public 
Service Commission of Vermont, at Montpelier, Vermont ; 

(3) That on August 20, 1936, a hearing on said application was held before 
the said board, pursuant to the said order of July 28, 1936; 

(4) That on September 2, 1936, the said board submitted to the Commission 
its report and recommendation that the merger of the whole of the facilities of 
the Stamford Light, Heat and Power Company with the facilities of Green 
Mountain Power Corporation be approved by the Federal Power Commission 
as of December 31, 1935. 

Now, therefore, the Commission having considered the application and the 
evidence of record before it, finds: 

That the proposed merger will be consistent with the public interest. 

Theretore, it is ordered: 

(a) That the application filed herein for approval of the merger of the whole 
of the facilities of the Stamford Light, Heat and Power Company with the 
facilities of the Green Mountain Power Corporation be and the same is hereby 
approved as of December 31, 1935, and the said merger is authorized to be 
accomplished in the manner and upon the terms set out in the application 
and the accompanying exhibits herein filed, without prejudice to the authority 
of the Commission with respect to rates, valuations, or any other matters what- 
soever, in any future proceeding; 

(b) That within thirty days following the date hereof, and every thirty days 
thereafter until the proposed merger of facilities of the applicant corporations 
shall have been fully consummated, the applicants shall file with this Com- 
mission a verified report stating the progress and status of the proposed merger. 
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Order approving application for authority to issue first mortgage refunding bonds 
in the principal sum of $1,250,000 


Union Public Service Company 
(Docket No. IT—5455-S) 
November 17, 1936 


The Commission adopted the following findings and order: 

This matter came on this day to be considered by the Commission upon the 
application of Union Public Service Company filed on October 19, 1936, and 
the amendment thereto filed on October 21, 1936, under section 204 of the 
Federal Power Act, for authority to issue and sell its 4% first mortgage and 
refunding bonds in the principal amount of $1,250,000, upon terms and condi- 
tions as hereinafter set forth; upon the transcript of the testimony presented 
at the hearing on October 23, 1936, and the order entered thereon authorizing 
a temporary loan of $1,250,000 for deposit with the trustee as a condition 
for calling the bonds; the transcript of the final hearing held on November 9, 
1936, the examiner’s report thereon, and the entire record in the cause; 

From all of which it appears to the Commission: 

(1) That the applicant owns and operates facilities for the transmission of 
electric energy in interstate commerce ; 

(2) That applicant is organized under the laws of the State of Minnesota 
and is operating in the States of Minnesota and South Dakota; and that 
neither the State of Minnesota nor the State of South Dakota has laws 
under which the security issues of said applicant are regulated by a State 
commission ; 

(3) That the applicant proposes: 

(a) To issue and sell at par plus accrued interest its first mortgage bonds 
in the principal amount of $1,250,000 to be dated December 1, 1936, bearing 
interest at the rate of 4% per annum payable semiannually and maturing 
on December 1, 1961, and to be secured by a deed of trust of even date there- 
with executed by said Union Public Service Company as mortgagor to First 
Trust Company of St. Paul and Louis S. Headley as Trustees, a copy of which 
proposed mortgage indenture appears in the record of this cause; 

(b) To utilize the proceeds accruing from the sale of said bonds to retire 
its now outstanding 5% first mortgage gold bonds, series A due 1958, in the 
principal amount of $1,183,500, and to reimburse its treasury in part for 
fixed capital additions which have been made since June 1, 1928, the date of 
the issue to be called ; 

(4) That since June 1, 1928, applicant has expended out of funds in its 
treasury a sum of approximately $242,000 for fixed capital additions, which 
have not been made the basis for further bonded indebtedness ; 

(5) That public notice of said application was duly given, and that no 
protest or objection has been received ; 

(6) That after making due allowance for the call premium of 5% which 
must be paid to retire the outstanding bonds as of December 1, 1936, duplicate 
interest for thirty-five (35) days, and the expenses incident to such refunding 
operation, a substantial net annual saving will accrue therefrom; 

(7) That pursuant to the Commission’s order aforesaid, the applicant on 
October 27, 1986, placed on deposit with the corporate trustee under its out- 
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standing trust indenture the full amount required to retire its existing 
bonded indebtedness as of December 1, 1936, and that it has issued a call 
for the retirement of said bonds on that date, as provided in said trust 
indenture. 

The Commission therefore finds: 

(a) That the applicant is a public utility within the meaning of the Federal 
Power Act, and is not within the exemption afforded by section 204 (f) of the 
Federal Power Act; 

(b) That the proposed issuance of said first mortgage and refunding bonds 
is for a lawful object within the corporate purposes of the applicant and 
compatible with the public interest, which is appropriate for and consistent 
with the proper performance by the applicant of service as a public utility 
and which will not impair its ability to perform that service; and that it is 
reasonably necessary and appropriate for such purposes. 

Wherefore, the Commission orders: 

(a) That the application of Union Public Service Company be and it is 
hereby granted and that said company be and it is hereby authorized to issue 
for sale at par plus accrued interest its 4% first mortgage bonds to be dated 
December 1, 1936, maturing on December 1, 1961, and secured by a first lien 
on its physical properties, estates, rights, securities, franchises, and privileges 
and described in its proposed trust indenture aforesaid ; 

(bv) That the proceeds of said issue shall be used to retire in full all 
the presently outstanding bonded indebtedness of said company, and to re- 
imburse applicant’s treasury in part for expenditures for fixed capital additions 
which have been made since June 1, 1928; 

(c) That applicant’s unamortized debt discount and expense on its old 
bonds, shown to be $150,042.48 as of December 1, 1936, plus the call premium 
for the retirement of said bonds, shown to be $59,175.00, shall be amortized as 
follows—$25,000.00 of said amount shall be immediately charged to surplus, 
and the balance shall be amortized in equal monthly installments, over the 
twenty year period ending December 1, 1956; and that the expense of said 
new issue of bonds, estimated at $17,500.00, shall be- amortized over the life 
of the new issue in equal monthly installments to December 1, 1961; 

(d) That in the matter of the redemption for cancellation of the bonds here 
proposed to be refunded, as to any of such securities as may have been acquired 
in anticipation of the filing of the application herein, by any agent, officer, or 
director of said company, the cost of acquisition by such agent, officer, or di- 
rector shall be deemed to be the cost to the applicant company in the retiremént 
of such bonds, and shall be entered upon the books of the company in accordance 
herewith ; 

(e) That within ten days after the sale of said new issue of bonds the ap- 
plicant shall file with the Commission a verified report showing the proceeds 
accruing from such sale and the disposition thereof ; 

(f) That nothing in this order shall be construed to imply any guarantee or 
obligation on the part of the United States in respect of any of the securities to 
which this order relates; 

(g) That this application is approved without prejudice to the authority of 
the Commission with respect to rates or services of the applicant, valuations 
or any other matters whatsoever in any future proceeding. 
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Order rescinding action of June 16, 1936 and approving supplemental petition 
for authority to issue first-mortgage bonds and debentures 


Florida Power Corporation 
(Docket No. IT—5384-S) 
November 20, 1936 


The Commission adopted the following findings and order: 

This matter came on this day for further consideration by the Commission 
upon the supplemental petition of Florida Power Corporation, filed on October 
30, 1936, under section 204 of the Federal Power Act, seeking a- modification 
of the Commission’s order of approval entered herein on June 16, 1936, as 
hereinafter set forth; upon the evidence adduced in support of the supple- 
mental petition at the hearing held thereon on November 16, 1936, the report 
of the examiner with respect thereto, and the entire record in the cause; 

From all of which it appears to the Commission : 

(1) That the status of the applicant as a corporation and as a public utility 
and licensee of the Commission has not been altered since the original hearing 
of this cause; and that the State of Florida, within which all of applicant’s 
physical properties and facilities are located and within which applicant is 
organized and operating, has not provided for the regulation of applicant’s 
security issues by a State Commission; 

(2) That applicant’s assets and liabilities remain substantially unchanged 
since the former hearing; 

(3) That applicant has not issued the forty-year 414% first-mortgage bonds 
in the aggregate principal amount of $12,000,000 as authorized by the Com- 
mission’s order entered herein on June 16, 19386; for the reason that when 
applicant sought a market for said bonds it found that by changing the form 
of securities to be offered, it might obtain a lower rate of interest and at the 
Same time realize additional funds to reimburse its treasury for expenditures 
heretofore made for additions to its property ; 


(4) That to this end applicant now proposes, in lieu of the securities hereto- 
fore authorized, to issue the following: 

(a) Its first-mortgage bonds in the principal amount of $10,000,000, to be 
designated as Series C, to be dated as of December 1, 1936, to mature thirty 
years from the date thereof, to bear interest at the rate of 4% per annum pay- 
able semiannually, and to be secured by a supplemental indenture under its 
original mortgage or deed of trust to Guaranty Trust Company of New York 
and Henry A. Theis, Trustee, dated January 1, 1929; said indenture to be 
executed in substantial conformity with a tentative draft thereof exhibited to 
the Commission, and to contain a provision requiring applicant to create a 
reserve for maintenance and depreciation in amount not less than 15% of its 
gross operating revenues, with a periodic redetermination of said rate by an 
independent engineer, based on operating experience, which shall at no time 
fall below 12144% of its gross operating revenues; and said bonds to be sold to 
net the company not less than 97% of par plus accrued interest, with a call 
price on said bonds not exceeding 106 during the first five years, to be reduced 
at intervals during the life of said bonds; 

(b) Its Sinking Fund Debentures in the amount of $2,500,000 to be designated 
as Florida Power Corporation 5% Sinking Fund Debentures, to be issued under 
the provisions of a trust agreement or indenture dated December 1, 1936, in 
substantial conformity with a tentative draft thereof exhibited to the Commis- 
sion; said debentures to mature ten years from date thereof and to bear interest 
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at the rate of 5% per annum payable semiannually, with an initial call price 
not exceeding 105 to be reduced at intervals during the life of said debentures; 
said indenture or trust agreement to provide for a sinking fund with annual 
contributions aggregating not less than $1,500,000 over the ten-year period; and 
said debentures to be sold at a price to net the company not less than 97% of 
the principal amount thereof plus accrued interest ; 

(5) That the applicant further proposes to utilize the proceeds of said bonds 
and debentures to retire its now outstanding bonded indebtedness in the aggre- 
gate principal amount of $11,050,000, to wit: $9,000,000 of Series A 544% bonds 
due 1979, $2,000,000 of Series B 544% bonds due 1956, and $50,000 City of 
Apalachicola 6% bonds due 1946 (assumed) ; and to reimburse its treasury in 
part for capital additions and improvements made since the execution of the 
original mortgage or deed of trust dated January 1, 1929, and which have not 
heretofore been made the basis for an increase of its bonded indebtedness; 
which capital additions and improvements less capital retirements are shown 
to aggregate in excess of $4,000,000; 

(6) That the applicant further proposes to amortize its debt discount and ex- 
pense, including old discount and expense aggregating $1,718,550.29 as of Septem- 
ber 30, 1936, premium on Series A and B bonds amounting to $530,000, expenses 
in connection with this refunding operation, estimated at $95,000, and discount 
on new bonds, not to exceed $375,000, as follows: $200,000 to be charged imme- 
diately to earned surplus, 80% of the balance to be amortized out of earnings 
in equal monthly installments over the thirty-year life of the new bonds, and 
20% of said balance to be amortized out of earnings in equal monthly install- 
ments over the ten-year period of said debentures ; 

(7) That a resolution of the applicant’s directors authorizing and approving 
the issuance and sale of said new bonds and debentures for the purposes afore- 
said has been exhibited to the Commission, together with an opinion of appli- 
cant’s counsel stating that the issuance and sale of said bonds and debentures is 
within the corporate powers and purposes of applicant, and that said securities 
when issued pursuant to the approval of this Commission and upon registration 
with the Securities and Exchange Commission will be in all respects valid; 

(8) That public notice of the hearing on said supplemental petition was duly 
given, and that no protest or objection was received ; 

(9) That the consummation of the proposed refunding operations will result 
in a substantial net annual saving to applicant, which saving will be in excess 
of the net saving anticipated from the refunding operation authorized in the 
Commission’s order of June 16, 1936; and will also yield to applicant a substan- 
tial amount of current funds. 

The Commission, therefore, finds: 

(a), That the applicant is a public utility within the meaning of the Federal 
Power Act, and that said applicant is not exempt from the jurisdiction of the 
Commission under section 204 (f) thereof; 

(b) That the proposed issue is for a lawful object, within the corporate pur- 
poses of the applicant and compatible with the public interest, which is appro- 
priate for and consistent with the proper performance by the applicant of 
service as a public utility and which will not impair its ability to perform that 
service, and is reasonably necessary and appropriate for such purposes. 

Therefore, the Commission orders: 

(a) That the Commission’s order of approval entered herein on June 16, 
1936, be and is hereby rescinded ; 

(b) That in lieu thereof the supplemental petition of Florida Power Corpo- 
ration be and is hereby approved, and that said company be and is hereby 
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authorized to issue its Series C 4% First Mortgage Bonds in the principal 
amount of $10,000,000 and its 5% Sinking Fund Debentures in the principal 
amount of $2,500,000, upon terms and conditions and subject to the provisions 
hereinabove recited; 

(c) That applicant file with the Commission, as executed, copies of its 
supplemental indenture securing said bonds, of its trust indenture securing 
said debentures, of all underwriting agreements for the sale thereof, and of 
its registration statement filed with the Securities and Exchange Commission 
together with all amendments thereto; 

(d) That within ten days after the sale of said new bonds and debentures 
the applicant shall file with the Commission a verified report showing the 
proceeds accruing therefrom and the detailed disposition thereof; — 

(e) That applicant shall expend and disburse only such amounts as are 
necessary, reasonable, and proper in connection with this refunding operation, 
and shall account to this Commission for all moneys expended in connection 
herewith ; 

(f) That in the matter of the redemption for cancellation of the bonds 
here proposed to be refunded, as to any of such securities as may have been 
acquired in anticipation of the filing of the application herein, by any agent, 
officer, or director of said company, the cost of acquisition by such agent, 
officer, or director shall be deemed to be the cost to the applicant company 
in the retirement of such bonds, and shall be entered upon the books of the 
company in accordance herewith ; 

(g) That nothing in this order shall be construed to imply any guarantee 
or obligation on the part of the United States in respect of any of the 
securities to which this order relates; 

(h) That this application is approved without prejudice to the authority 
of the Commission with respect to rates or services of the applicant, valuations 
or any other matters whatsoever in any future proceeding; 

(i) That this authorization shall expire unless acted upon within sixty 
days from the entry of this supplemental order. 


Order approving application for authority to issue first and refunding 
mortgage bonds and debentures 


The Montana Power Company 
(Docket No. IT-5457-S) 
November 23, 19386 


The Commission adopted the following findings and order: 

Upon application of The Montana Power Company, a New Jersey Corpora- 
tion, having its principal place of business at 40 East Broadway, Butte, 
Montana, which application was filed on October 26, 1936, and amended by 
application filed November 17, 1936, under section 204 of the Federal Power 
Act, for an order authorizing the issuance of its first and refunding mortgage 
bonds in the principal amount of $48,000,000 and of its debentures in the 
principal amount of $10,589,900, all upon terms and conditions as set forth 
in said application, as amended, and as hereinafter set forth; and 

Upon the transcript of the testimony presented in the hearing held thereon 
on November 17th and 18th, 1986, upon the examiner’s report thereon and 
upon the entire record in the cause; 
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From all of which it appears to the Commission: 
(1) That applicant owns and operates facilities for the generation, trans- 
mission, distribution, and sale of electric energy in the State of Montana, 
and for the transmission of electric energy in interstate commerce and for 
the wholesale sale of electric energy in interstate commerce between the State 
of Montana and the State of Idaho; 

(2) That applicant proposes to issue $48,000,000 principal amount of its 
First and Refunding Mortgage Bonds, 3%% series due 1966, dated as of 
December 1, 1936, maturing December 1, 1966, bearing interest at the rate 
of 3%% per annum, payable semiannually, and to be issued under a mortgage 
upon properties of the applicant to be made by the applicant to Guaranty 
Trust Company of New York and Henry A. Theis as trustee, a draft of which 
is part of the record in this cause, and $10,589,900 principal amount of its 
5% thirty-year debentures, dated as of December 1, 1936, maturing December 1, 
1966, bearing interest at the rate of 5% per annum, payable semiannually, all 
as set forth in said application, as amended, and for the following objects 
and purposes: 

(a) To redeem $24,443,800 principal amount of First and Refunding Mort- 
gage 5% Sinking Fund Gold Bonds, Series A, due July 1, 1943, of the appli- 
cant outstanding in the hands of the public, at 105% of the principal amount 
thereof (less the amount in the sinking fund for said bonds) ; 

(b) To purchase for cancellation $2,521,300 principal amount of said First 
and Refunding Mortgage 5% Sinking Fund Gold Bonds, Series A, of the appli- 
cant now outstanding in the hands of American Power & Light Company, at 
80% of the principal amount thereof; 

(c) To redeem $701,600 principal amount of Helena Gas and Electric Com- 
pany First Mortgage Gold Bonds, 6% Series, due January 1, 1952, now out- 
standing in the hands of the public, at 105% of the principal amount thereof 
(less the amount in the sinking fund for said bonds) ; 

(d) To reimburse the treasury of the applicant for net unfunded capital 
additions on the basis of 60% of the cost of such additions; 

(e) To secure funds in the principal amount of $4,000,000 for purpose of 
financing fixed capital additions on the basis of 60% of the cost or fair value, 
whichever is less, of such additions, which said sum is to be deposited in trust 
under the mortgage indenture and used only for the purpose of such addi- 
tions or for making certain sinking fund payments or for retiring bonds, as 
provided in said application as amended and the proposed mortgage indenture ; 

(f) To redeem $12,500,000 principal amount of 5% Gold Debentures, Series 
A, due June 1, 1962, of the applicant now outstanding in the hands of the 
public, at 104% of the principal amount thereof; and 

(g) To reimburse the treasury of applicant for the retirement of underly- 
ing bonds in the principal amount of $2,911,000; 

(3) That neither the State of Montana nor the State of Idaho has a State 
commission which regulates the security issues of applicant. 

On the basis of the record in this cause, the Commission finds: 

(1) That applicant is a public utility within the meaning of the Federal 
Power Act; 

(2) That with respect to the approval of the issuance of the proposed bonds 
and debentures, the applicant is not exempt from the jurisdiction of this Com- 
mission by virtue of section 204 (f) of the act; 

(3) That the proposed issues are for a lawful object, within the corporate 
purposes of the applicant and compatible with the public interest, which is 
appropriate for and consistent with the proper performance by the applicant of 
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service as a public utility and which will not impair its ability to perform 
that service, and is appropriate for such purposes. 

Wherefore it is ordered: 

(a) That said application, as amended, of The Montana Power Compay 
be and it is hereby granted, and that said The Montana Power Company be 
and it is hereby authorized to issue its First and Refunding Mortgage Bonds, 
38%% Series due 1966, in the principal amount of $48,000,000, and its 5% 
Thirty-year Debentures, due December 1, 1966, in the principal amount of 
$10,589,900 in conformity with the terms and conditions set forth in said applica- 
tion, as amended, and as supplemented by this order; provided, however, that the 
applicant shall: 

(1) Furnish to the Commission at such time as the Commission shall fix 
such further information as may be necessary in the judgment of the Com- 
mission to establish the cost to American Power and Light Company, as set 
forth in said application as amended, of the properties: of Montana Power 
Gas Company as originally acquired by Montana Power Gas Company; 

(2) Make provision that, if the amount of said debentures issued as afore- 
said shall be in excess of said cost, an amount of said debentures equal to 
such excess shall be surrendered to the applicant and cancelled. 

(b) That the proposed First and Refunding Mortgage Bonds, 3%% Series 
due 1966, shall be sold by the applicant at not less than 98%% of their 
principal amount plus accrued interest to the time of payment and delivery 
and that the proposed issue of 5% Thirty-year Debentures due December 1, 
1966, shall be delivered by the applicant to Montana Power Gas Company at 
the principal amount thereof in accordance with the provisions of said appli- 
cation, as amended; 

(ec) That prior to the expiration of thirty days from and after the effective 
date of this order, applicant shall furnish the Commission with a final draft 
of the indenture under which the new bonds are issued, final specimens of 
the proposed bonds and the proposed debentures, the registration statement, 
and any amendments thereto filed with the Securities and Exchange Commis- 
sion and a true copy of the underwriting agreement entered into for the sale 
of said bonds; 

(d) That within 10 days after sale of said securities, applicant shall file with 
the Commission a verified report showing the total amount received from 
such sale and at the expiration of every thirty-day period thereafter until 
the objects of said issue shail have been accomplished, applicant shall file with 
the Commission a verified report showing in detail the manner in which the 
proceeds of said securities were disbursed and applied; 

(e) That in the matter of the redemption for cancellation of the bonds here 
proposed to be refunded, as to any of such securities as may have been 
acquired in anticipation of the filing of the application herein, by any agent, 
officer, or director of said company, the cost of acquisition by such agent, 
officer, or director shall be deemed to be the cost to the applicant company in 
the retirement of such bonds, and shall be entered upon the books of the 
company in accordance herewith ; 

(f) That nothing in this order shall be construed to imply any guarantee 
or obligation on the part of the United States in respect to any of the 
securities to which this order relates; 

(g) That this application is approved without prejudice to the authority of 
the Commission with respect to rates or services of the applicant, valuations or 
any other matters whatsoever in any other proceeding ; 

(h) That this authorization shall expire unless acted upon within sixty days 
from the entry of this order. 
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Order approving application for authority to issue bonds and debentures 


Oklahoma Gas and Electric Company 


(Docket No. IT-5459-S) 
November 30, 1936 


The Commission adopted the following findings and order: 

Upon application under section 204 of the Federal Power Act, filed on Novem- 
ber 6, 1936, by Oklahoma Gas and Electric Company for authority to issue its 
first mortgage bonds and debentures as hereinafter fully described, the evidence 
adduced at the oral hearing held on November 19, 1936, with respect thereto, 
the report of the examiner thereon, and the entire record in the cause; 

From all of which it appears to the Commission: 

(1) That the applicant is an Oklahoma corporation with principal offices in 
Oklahoma City in said State; that it owns facilities for and is engaged in the 
business of generating, transmitting, distributing, and selling to the public 
electric energy in the States of Oklahoma and Arkansas, and in the transmis- 
sion of electric energy between said States for public distribution ; 

(2) That the State of Oklahoma has not provided for the regulation of 
applicant’s security issues by a State Commission ; 

(3) That applicant now has outstanding the following bonded indebtedness: 


First Mortgage 5% Gold Bonds, Series A due March 1, 1950 $. 

6% Gold Debentures, Series A, due March 1, 1940 

Oklahoma Power Holding Company First Mortgage 54,% Sinking 
Fund Gold Bonds, due January 1, 1948 (assumed) 


which indebtedness may be redeemed, at the option of the applicant, upon notice 
to the holders and payment of premiums as provided by the several indentures 
securing same; 

(4) That applicant now proposes to retire all of the aforesaid funded 
indebtedness, and to issue in lieu thereof the following: 

(a) Its first mortgage bonds in the principal amount of $35,000,000, to be 
dated as of December 1, 1936, to mature thirty years from the date thereof, 
to bear interest at the rate of 3%% per annum payable semiannually, and 
to be secured by a Trust Indenture of even date therewith from applicant to 
Continental Illinois National Bank and Trust Company of Chicago, Trustee, 
in substantial conformity with a tentative draft thereof exhibited to the 
Commission; which indenture provides for a maintenance fund in a sum equal 
to 15% of the amount of its gross operating revenues less certain permitted 
deductions therefrom; said bonds to be sold to net the applicant not less than 
par plus accrued interest, with initial call premium of 744% if redeemed 
prior to December 1, 1941, with annual reductions thereafter ; 

(b) Its debentures in the aggregate principal amount of $9,500,000 to be 
dated December 1, 1936, to mature on December 1, 1946, and to bear interest 
at the rate of 4% per annum payable semiannually; to be issued under a 
Trust Agreement between applicant and J. Henry Schroder Trust Company 
of New York as Trustee, in substantial conformity with a tentative draft 
thereof exhibited to the Commission, under the terms of which the applicant 
will, on the first day of December each year commencing December 1, 1937, 
and continuing so long as any of such debentures are outstanding, deposit 
with the Trustee as a sinking fund a sum equal to the amount required to 
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redeem $475,000 principal amount of such debentures on the first day of 
February next following, with provision for the delivery of debentures in 
lieu of cash equal to the amount required to redeem such debentures, and 
also provision for credits against sinking-fund payments on account of deben- 
tures redeemed or retired; said applicant covenanting not to issue any addi- 
tional funded debt except to the extent permitted therein; said debentures 
to be sold at a price to net the applicant not less than 98% of the principal 
amount thereof plus accrued interest to date of delivery ; 

(5) That applicant further proposes, out of the proceeds of said new issues 
of bonds and debentures, to retire and cancel all its noav outstanding funded 
indebtedness, and to reimburse its treasury in part for monies heretofore 
expended for capital additions and extensions and for refunding underlying 
bonds subsequent to the issuance of its outstanding bonds and debentures, 
which have not heretofore been made the basis for an increase of its funded 
indebtedness; which bondable expenditures are shown to exceed $11,000,000; 

(6) That the amount required to redeem the outstanding funded debt at 
this time, including principal premium, and interest, aggregates $44,545,277; 
that the proceeds of the proposed new issues will aggregate not less than 
$44,310,000; and that applicant’s cash assets are adequate to consummate the 
proposed refunding operations ; 

(7) That applicant has followed incorrect accounting practices in amortiz- 
ing debt discount and expense, but has corrected the balance in the debt 
discount and expense account as of September 30, 1936, and it now proposes 
to amortize the amount of unamortized debt discount and expense now shown 
on its books as applicable to the presently outstanding issues of mortgage 
debt, and the premium in connection with the redemption of such issues of 
mortgage debt, by monthly installments ratably over the period of twenty- 
five years beginning December 1, 1936; to amortize the expenses and discount 
in connection with the issuance and sale of the new first-mortgage bonds by 
monthly installments ratably over the period of thirty years beginning Decem- 
ber 1, 1936; to amortize the amount of unamortized debt discount and expense 
now shown on its books as applicable to the presently outstanding issue of 
6% Gold Debentures, the premium in connection with the redemption of such 
debentures, and the expense and discount in connection with the issuance 
and sale of the 4% debentures due 1946, by monthly installments ratably 
over the period of ten years beginning December 1, 1986; and to charge to 
surplus the duplicate interest in connection with the redemption of the presently 
outstanding issues of applicant’s funded debt; which proposed method of 
amortization will reduce applicant’s present corrected rate of amortization by 
approximately $104,698 per annum ; 

(8) That, by reason of the proposed reduction in rate of amortization as 
aforesaid and the savings in interest resulting from said refunding operations, 
estimated in the aggregate $603,440 per annum, the applicant further proposes, 
subject to approval by the State commissions, to put into effect on or about 
January 1, 1937, rate reductions under its several schedules of rates to public 
consumers, whereby it will pass on to its electric consumers the total estimated 
savings of said refunding operations; 

(9) That public notice of the hearing on said application was duly given; 
that no protest or objection was received with respect thereto; that applicant 
on November 18, 1936, obtained the approval of the Department of Public 
Utilities of the State of Arkansas with respect to the issuance of said new 
bonds and debentures, and that applicant has filed a registration statement 
with the Securities and Exchange Commission with respect thereto. 
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The Commission therefore finds: 

(a) That the applicant is a public utility within the meaning of the Federal 
Power Act, and that said applicant is not exempt from the jurisdiction of 
the Commission under section 204 (f) thereof; 

(b) That the proposed issue is for a lawful object, within the corporate 
purposes of the applicant and compatible with the public interest, which is 
appropriate for and consistent with the proper performance by the applicant 
of service as a public utility and which will not impair its ability to perform 
that service, and is reasonably necessary and appropriate for such purposes; 

Wherefore, the Commission orders: 

(a) That the applicant be and is hereby authorized to issue its 3%% 
thirty-vear First Mortgage Bonds in the principal amount of $35,000,000 and 
its 4% ten-year Debentures in the principal amount of $9,500,000, upon terms 
and conditions and subject to the provisions hereinabove recited; 

(b) That the applicant shall amortize the debt discount and expense and 
the redemption premium in the manner set forth in paragraph (7) above; 

(c) That within ten days after the sale of said new bonds and debentures 
the applicant shall file with the Commission a verified report showing the pro- 
ceeds accruing therefrom and the detailed disposition thereof; 

(d) That applicant shall expend and disburse only such amounts as are 
necessary, reasonable, and proper in connection with this refunding operation, 
and shall account to the Commission for all monies expended in connection 
therewith ; 

(e) That in the matter of the redemption for cancellation of the bonds and 
debentures here proposed to be refunded, as to any of such securities as may 
have been acquired since November 6, 1936, or in anticipation of the filing of 
the application herein, by an agent, officer, or director of said company, the cost 
of acquisition by such agent, officer or director shall be deemed to be the cost 
to the applicant company in the retirement of such bonds and debentures, and 
shall be entered upon the books of the company in accordance herewith; 

(f) That nothing in this order shall be construed to imply any guarantee or 
obligation on the part of the United States in respect of any of the securities 
to which this order. relates; 

(g) That this application is approved without prejudice to the authority 
of the Commission with respect to rates or services of the applicant, valuations 
or any other matters whatsoever in any future proceeding; 

(h) That this authorization shall expire unless acted upon within sixty days 
from the adoption of this order. 


Order authorizing sale of facilities 
Folkston Power Company, Georgia Power & Light Company 
(Docket No. IT—5456-M) 
December 31, 1936 


The Commission adopted the following finding and order: 

It appearing to the Commission: 

That on October 23, 1936, the Georgia Power & Light Company and Folk- 
ston Power Company filed their joint application for approval by the Com- 
mission of the sale to the Georgia Power & Light Company of all the facilities 
and property of the Folkston Power Company in accordance with the terms 
therein stated and that a hearing on the said application was held on December 
14, 1936; and 
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The following having been established by the record before the Commis- 
sion, to wit: 

(1) That upon the filing of the said application and pursuant to the require- 
ments of Section 203 (a) of the Federal Power Act reasonable notice was 
given by the Commission to the Governor and State Commission of each of 
the states in which any of the physical property affected is situated; that 
notice of said application was caused to be published by the applicant in a 
weekly newspaper of general circulation within the vicinity served by the 
Folkston Power Company, in accordance with the Commission’s order of 
December 1, 1936; 

(2) That the entire outstanding capital stock of the Folkston Power Com- 
pany is owned by the Georgia Power & Light Company, and that as the con- 
sideration for the proposed sale, it is proposed that Georgia Power & Light 
Company shall assume all existing obligations of the Folkston Power Company 
and surrender for cancellation all the shares of the latter corporation’s out- 
standing stock; 

(3) That the proposed sale and the resulting consolidation of facilities will 
effect savings by the elimination of all intercompany accounting, duplication 
of bookkeeping, records, and reports to public regulatory bodies: 

(4) That the proposed sale is appropriate for the maintenance of adequate 
service and further coordination in the public interest of the facilities of the 
applicant corporations ; 

(5) That at the time of the filing of the said application, one of the 
applicants, to wit: Georgia Power & Light Company, owned and operated 
facilities for the transmission of electric energy between the States of Georgia 
and Florida ; 

(6) That no disadvantage to consumers appears in the transaction proposed ; 

(7) That the approval of the boards of directors of the respective applicants 
is evidenced by certified copies of such approval filed with the Commission ; 

(8) That no objection or protest has been filed with the Commission by any 
person or agency to the granting of the authorization sought. 

Now, therefore, the Commission having considered the application and other 
matters of record, finds: 

That the proposed sale will be consistent with the public interest. 

Therefore, it is ordered: 

That said application for the sale of all the facilities and property of the 
Folkston Power Company to the Georgia Power & Light Company be and the 
same is hereby approved to become effective for accounting purposes as of 
December 31, 1936, and that said sale is authorized without prejudice to the 
authority of the Commission with respect to rates, valuations, services, or any 
other matters whatsoever in any future proceedings. 


Order authorizing sale of facilities 
New Mexico Utilities Company, Texas Utilities Company 
(Docket No. IT-5014) 
December 31, 1936 


Upon application of New Mexico Utilities Company, a New Mexico corpora- 
tion, filed with the Commission on January 2, 1936, for an order under section 
203 (a), Part II, of the Federal Power Act, authorizing applicant to sell the 
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whole of its facilities to Texas Utilities Company, a Texas corporation, upon 
the terms and conditions set forth in said application; and 

Upon the transcript of the record of the hearing held thereon on January 10, 
1936, and of the hearings before the Securities and Exchange Commission upon 
the application of Texas Utilities Company for authority to acquire the utility 
assets of New Mexico Utilities Company, held on January 6 and January 10, 
1936; upon supplemental information supplied by applicant; and upon the en- 
tire record in the cause; 

From all of which it appears to the Commission: 

(1) That applicant owns and operates facilities for the generation, trans- 
mission, and distribution of electric energy in the State of New Mexico, and 
for the transmission of electric energy in interstate commerce between the 
States of New Mexico and Texas; 

(2) That applicant and Texas Utilities Company are subsidiaries of Com- 
munity Power and Light Company, a registered holding company, and that 
with respect to the acquisition of the facilities involved said Texas Utilities 
Company is subject to the requirements of section 10 of the Public Utility 
Holding Company Act of 1935; 

(3) That applicant proposes to sell the whole of its fixed assets to Texas 
Utilities Company at a price of $875,000, which is represented to be not in ex- 
cess of the cost and of the present value of said assets; that the manner of 
payment consists of the assumption by said Texas company of the funded debt 
and the purchase contracts of applicant amounting to $596,249.99 and the mak- 
ing, execution, and delivery of a demand note by said Texas company to ap- 
plicant for the balance of the purchase price, to wit: $278,750.01; 

(4) That the properties of applicant are already interconnected with those 
of said Texas company and are susceptible of operation as a single system and 
that the proposed transaction can be effected without impairing the adequacy 
of service to the consumers of either the applicant or said Texas company ; 

(5) That economies in operating, accounting, and reporting are estimated to 
result from the combination of the properties of the two companies; 

(6) That notice of the pendency of the application has been given as required 
by law; 

(7) That certain protests against the proposed sale were made before 
Securities and Exchange Commission but that all protests which might have 
afforded a basis for denial by this Commission of the authorization sought by 
applicant have been withdrawn; 

(8) That Securities and Exchange Commission on December 28, 1936, entered 
an order approving the acquisition by Texas Utilities Company of the prop- 
erties of New Mexico Utilities Company and that pursuant to the authority 
vested in it by the provisions of section 12 (c) of the Public Utility Holding 
Company Act of 1935 said Securities and Exchange Commission conditioned its 
order so as to prohibit any declaration or payment of dividends on common 
stock of said Texas Utilities Company until the aggregate of the stated value 
of its common stock, contributed surplus, and earned surplus shall equal and 
be maintained at not less than $1,400,000. 

On the basis of the record in the cause, the Commission finds: 

(1) That subject to the conditions hereinafter imposed the proposed sale 
will be consistent with the public interest; 

(2) That the conditions hereinafter imposed are necessary to secure the 
maintenance of adequate service to the consumers served by the facilities to 
be sold. 
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Wherefore, it is ordered: 

(1) That applicant is authorized to sell the whole of its fixed assets to 
Texas Utilities Company upon the terms and conditions as set forth in the 
application therefor, except as such terms and conditions are modified by this 
order or any other order applicable to the proposed transaction ; 

(2) That the proposed sale as finally consummated shall not result in any 
present or future transfer of assets of the purchasing company directly or 
indirectly to the parent company, other than in payment of any debt owed by 
applicant as of October 31, 1936; 

(3) That within six months from the date of adoption of this order, applicant 
shall furnish the Commission with proof satisfactory to the Commission that 
the sale has been consummated in accordance with paragraph (2) of this order; 

(4) That the authorization is granted without prejudice to the authority of 
the Commission with respect to rates, services, securities, valuations, or any 
other matters whatsoever in any other proceeding ; 

(5) That the authority herein granted shall expire unless acted upon within 
ninety days from the adoption of this order. 


Order authorizing issuance of promissory notes 


Montana-Dakota Utilities Company 


(Docket No. IT-5463-S) 
March 26, 1937 


Montana-Dakota Utilities Company of Minneapolis, Minnesota, having made 
application to the Commission for authority to issue $1,500,000 of its promissory 
notes to be dated March 20, 1937, and to become due at the rate of $300,000 
a year beginning March 20, 1938, as set forth in an application filed by the com- 
pany on March 4, 1937, pursuant to Section 204 of the Federal Power Act; 
and investigation having been made by the Commission of all matters per- 
tinent to said application, and hearing having been held with respect thereto; 

Upon the application, the evidence adduced at the hearing held herein and 
the entire record, the Commission finds: 

That the issue of notes here proposed is (a) for a lawful object, within 
the corporate purposes of the applicant and compatible with the public interest, 
which is appropriate for and consistent with the proper performance by the 
applicant of service as a public utility and will not impair its ability to per- 
form that service, and (b) is reasonably appropriate for such purposes. 

Therefore, it is ordered that Montana-Dakota Utilities Company is hereby 
granted authority as follows: 

(1) To borrow from Northwestern National Bank and Trust Company of 
Minneapolis and First National Bank and Trust Company of Minneapolis 
$750,000 each, or a total of $1,500,000, and as evidence of such loans to issue 
promissory notes of the applicant in the amount of $1,500,000, bearing interest 
at the rate of 444% per annum, such notes to be dated March 20, 1937, and to 
be due $300,000 a year on the 20th day of March in each of the years 1938 to 
1942, inclusive. 

(2) To execute a collateral pledge agreement dated March 20, 1937, in the 
form filed with the application, to secure the payment of said notes by the 
pledge thereunder of the following bonds which have been assumed by the 
applicant and are held in its treasury: 
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$2,000,000 in principal amount of Northwest States Utilities Com- 
pany First Mortgage 6% Bonds, due June 1, 1945, and 

$408,000 in principal amount of Bowdoin Utilities Company First Mort- 

gage 6% Bonds, due February 1, 1945. 


It is further ordered that the net proceeds accruing from the sale of the 
said notes, to wit: $1,500,000, be applied to the payment of valid existing 
obligations of the applicant company as stated in the application; provided, 
that as to any of the said existing obligations owned as of the date of this 
order by any officer or director of the applicant corporation, only so much of 
the proceeds of the sale of the said notes shall be applied to the redemption 
of the obligations so owned as shall not exceed the cost of such obligations 
to such officer or director, if such obligations were acquired by such officer 
or director within thirty days preceding the filing of the application in this 
case or in contemplation thereof or since the filing of the said application. 

Nothing in this order shall be construed to imply any guaranty or obligation 
on the part of the United States with respect to said securities. 


Order approving application for sale of facilities 


Citizens Power & Light Company and Nebraska Power Company 


(Docket No. IT-5464) 
April 27, 1937 


The Commission adopted the following finding and order: 

It appearing to the Commission: 

That on March 16, 1937, the Citizens Power & Light Company, a corporation 
organized and existing under the laws of the State of New Jersey and duly 
qualified to do business under the laws of the State of Iowa, and Nebraska 
Power Company, a corporation organized and existing under the laws of the 
State of Maine, and duly qualified to do business in and under the laws of the 
State of Nebraska, filed their joint application pursuant to Section 203 (a) of 
the Federal Power Act for approval by the Commission of the sale to the 
Nebraska Power Company of all the facilities and property of the Citizens 
Power & Light Company in accordance with the terms therein stated, and that 
a hearing on the said application was held on April 2, 1937. 

The following having been established by the record before the Commission, 
to wit: 

(1) That upon the filing of the said application and pursuant to the re- 
quirements of Section 208 (a) of the Federal Power Act, reasonable notice 
was given by the Commission to the Governors and State Commissions of 
each of the states in which any of the physical property affected is situated. 

(2) That the entire outstanding capital stock, except 7 directors’ qualify- 
ing shares of the Citizens Power & Light Company, is beneficially owned by 
the Nebraska Power Company, and that as the consideration for the proposed 
sale it is agreed that Nebraska Power Company shall assume all existing 
obligations of the Citizens Power & Light Company and surrender for can- 
cellation all the shares of the latter corporation’s outstanding stock. 

(3) That the proposed sale and the resulting consolidation of facilities will 
effectuate a simplification of corporate structure and may ultimately result 
in operating economies. 
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(4) That the proposed sale is appropriate for the maintenance of adequate 
service and further coordination in the public interest of the facilities of the 
applicant corporations. 

(5) That the applicants own and operate facilities for the transmission of 
electric energy between the States of Nebraska and Iowa. 

(6) That no disadvantage to consumers appears in the proposed transaction. 

(7) That there has been filed with the Commission appropriate resolutions 
of the Boards of Directors of the respective applicants and consent of the 
stockholders of the applicant, Citizens Power & Light Company, authorizing 
the transaction as proposed. 

(8) That no objection or protest has been filed with the Commission by any 
person or agency to the granting of the authorization sought. 

Now, therefore, the Commission having considered the application and other 
matters of record, finds: 

That the proposed sale will be consistent with the public interest. 

Therefore, it is ordered: 

That said application for the sale of all of the facilities and property of the 
Citizens Power & Light Company to the Nebraska Power Company in ac- 
cordance with the terms set forth in said application be and the same is hereby 
approved, such sale to become effective not later than July 1, 19387; and that 
said sale is authorized without prejudice to the authority of the Commission 
with respect to rates, valuation, services or any other matter whatsoever in 
any future proceeding. 


Authorization of transmission line license 
Pacific Gas and Electric Company 
(Project No. 1392) 

May 4, 1937 


Upon application dated July 22, 1936, of Pacific Gas and Electric Company, 
having an office and principal place of business at 245 Market Street, San 
Francisco, California, for a license for operation and maintenance on lands of 
the United States of part of an 11-KV single-phase primary circuit, using two 
No. 4 bare copper wires with necessary 115/230 volt secondary wires supported 
on cedar poles extending from Bivens to Sportsman Hall, 10 miles east of 
Placerville, in the county of El Dorado, State of California ; 

And it appearing to the Commission that a Special Use Permit was issued 
on July 28, 1936, by the Forest Service, pursuant to said application, and copies 
thereof were duly filed with this Commission on August 25, 1936; 

The Commission having considered said application, said Spevial Use Per- 
mit, and report by the Secretary of Agriculture, finds: - 

(1) That applicant is a corporation organized under the laws of the State of 
California ; 

(2) That said part of transmission line is located on a right-of-way 10 feet 
wide and extending a total distance of approximately 1,507 feet across lands 
of the United States within a national forest, described as the NB4SW% sec. 
2, T. 10 N., R. 12 E., M. D. M., as shown on the blueprints furnished by the 
Pacific Gas and Electric Company and made a part of said Special Use Permit; 

(3) That the license subject to and containing conditions as hereinafter pro- 
vided for will not interfere or be inconsistent with the purposes for which said 
reservation was created or acquired; 
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(4) That the Secretary of Agriculture, who has supervision of said reserva- 
tion, has recommended the issuance of said license upon terms and conditions 
included in those hereinafter provided for ; = 

(5) That no other application for said part of transmission line, or in conflict 
therewith, is before the Commission ; 

(6) That applicant has submitted satisfactory evidence of compliance with 
all applicable State laws with respect to the right to engage in the business 
of developing, transmitting, and distributing power, and any other business, 
insofar as necessary to effect the purposes of such license; 

(7) That the amount of reasonable annual charges for the purpose of 
recompensing the United States for the use, occupancy, and enjoyment of its 
said lands is $1.43, and for the purpose of reimbursing it for costs of adminis- 
tration of Part I of the Federal Power Act is $5.00; 

(8) That said part is a minor part only of a complete project; 

(9) That it is to the public interest to waive the following terms and con- 
ditions of Part I of the Federal Power Act: Sections 4 (b), except the second 
sentence thereof; 4 (e), insofar as it relates to approval of plans by the Chief 
of Engineers and the Secretary of War and to public notice; 6, insofar as it 
relates to public notice and to the acceptance and expression in the license of 
terms and conditions of the Act; 10 (a); 10 (c), insofar as it relates to deprecia- 
tion reserves; 10 (d); 14; 15; 19; 20; 22; and 23, insofar as it relates to the 
determination of fair value. 

And the Commission orders: 

(A) That a license effective July 28, 1936, be issued to said applicant for 
operation and maintenance of said minor part for a period of 20 years from 
the effective date of the license; 

(B) That such license shall contain the usual conditions and provisions 
for licenses for transmission lines upon such lands; 

(C) That the amount of the annual charges be and it is hereby fixed at $6.43, 
subject to the provisions of Section 10 (e) of the Federal Power Act; 

(D) That the blueprints referred to and made a part of said Special Use 
Permit be and they are hereby approved as a part of such license; 

(E) That in issuing such license, the terms and conditions of Part I of the 
Federal Power Act set forth in finding (9) above be waived to the extent 
therein indicated. 


Order approving merger of facilities 


Union Electric Light & Power Company of Illinois, East St. Louis Light & Power 
Co., Power Operating Company, and Alton Light & Power Company 


(Docket No. IT-5467) 
May 28, 1937 


The Commission adopted the following finding and order: 

Upon application of Union Electric Light and Power Company of Illinois and 
East St. Louis Light & Power Co. filed on May 3, 1937, pursuant to section 
203 (a) of the Federal Power Act for approval of the merger of their facilities 
subject to the jurisdiction of the Commission; 

It appearing to the Commission: 

(1) That reasonable notice thereof and opportunity for hearing thereon was 
given, aS required by law, and that a hearing on the said application was held 
on May 20, 1937; 
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(2) That said application was amended at said hearing to include as parties 
applicant, Power Operating Company and Alton Light & Power Company ; 

(3) That Union Electric Light and Power Company of Illinois, Bast St. 
Louis Light & Power Co., Power Operating Company, and Alton Light & Power 
Company, all being corporations organized and existing under the laws of the 
State of Illinois, own and/or operate facilities for the transmission of electric 
energy in interstate commerce and/or for the sale of electric energy at whole- 
sale in interstate commerce between the States of Illinois and Missouri ; 

(4) That under an agreement, dated April 30, 1937, it is proposed to merge 
said Union Electric Light and Power Company of Illinois, said Power Operating 
Company, said Alton Light & Power Company and Alton Gas Company into 
said East St. Louis Light & Power Co., as the surviving corporation, the name 
of which is then to be changed to Union Electric Company of Illinois; 

(5) That each of said five companies included in the proposed merger is a 
subsidiary of Union Electric Light and Power Company of Missouri, an 
operating company, all of the common stock of which company is owned by 
North American Edison Company, a holding company registered under the 
Public Utility Holding Company Act of 1935, all of the common stock of which 
latter company is owned by The North American Company, also a registered 
holding company ; 

(6) That upon consummation of the proposed merger : 

(a) Union Electric Company of Illinois will have outstanding capital stock 
as follows: 


6% cumulative preferred, $100.00 par value_____---------__--__ $8, 000, 000. 00 
Ns TR RE © cotter nh wesc apres cians a rr oenenonaietieia 18, 000, 000. 00 


(bv) Such preferred stock will be issued in place of the 6% cumulative pre- 
ferred stock of the Union Dlectric Light and Power Company of Illinois in 
the amount of $8,000,000.00 presently outstanding ; 

(c) Such common stock will be issued in lieu of the $16,350,000.00 par value 
of the capital stocks of the merging companies and, in addition, represents the 
issue of $1,650,000.00 of common stock, being in effect the capitalization of 
$1,400,000.00 of the earned surplus of Union Electric Light and Power Company 
of Illinois and the major portion of the earned surplus of Alton Light & 
Power Company and Alton Gas Company ; 

(7) That the articles of incorporation of the surviving corporation will be 
changed so that the preferences, qualifications, limitations, restrictions and the 
special or relative rights in respect of the shares of each class of stock shall 
be the same as set forth in the present articles of incorporation of Union 
Electric Light and Power Company of Illinois, as amended; and that the 
surviving corporation has agreed to assume the liabilities of each of the 
parties to the merger, including all bonds presently outstanding; 

(8) That the proposed merger, if consummated, will eliminate the present 
contract between Power Operating Company and East St. Louis Light & 
Power Co.; that East St. Louis Light & Power Co. will enter into a new power 
contract with Union Electric Light and Power Company of Missouri to super- 
sede the present contract between these companies, dated January 24, 1927, 
now on file with the Commission; that a new contract will be entered into 
between East St. Louis Light & Power Co. and Illinois Power and Light Cor- 
poration superseding the present contract in effect between Power Operating 
Company and Illinois Power and Light Corporation ; 

(9) That the proposed merger, if consummated, will have no effect on retail 
rates to consumers but is expected to result in a reduction of wholesale rates; 
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(10) That the proposed merger, if consummated, will have no adverse effect 
upon security holders; 

(11) That the proposed merger, if consummated, will have the effect of 
combining the operations of all the constituent companies into one company, 
thus simplifying corporate structures and operating problems and eliminating 
duplication of bookkeeping ; 

(12) That the proposed merger was approved by the boards of directors of 
the constituent corporations in the merger at meetings thereof, held on April 30, 
1937, and that the proposed plan of merger was to be submitted for the ap- 
proval of stockholders of these companies at a special meeting thereof to be 
held on May 21, 1937; 

(13) That no protests or objections to the proposed merger have been filed 
with the Commission ; 

Now, therefore, the Commission having considered the application and other 
matters of record, finds: 

That the proposed merger will be consistent with the public interest. 

Therefore it is ordered: 

That said application, as amended, for the merger of the facilities subject to 
the jurisdiction of the Commission, of Union Blectric Light and Power Com- 
pany of Illinois, East St. Louis Light & Power Co., Power Operating Company, 
and Alton Light & Power Company, in accordance with the terms set forth 
in said application, as amended, be and the same is hereby approved; and 
that said merger is approved without prejudice to the authority of the Com- 
mission with respect to rates, valuation, services or any other matter whatso- 
ever in any future proceeding. 


Order approving merger pursuant to section 203 


Public Service Electric and Gas Company; Somerset, Union and Middlesex 
Lighting Company 


(Docket No. IT-5465) 


June 8, 1987 


The Commission adopted the following finding and order: 

Upon application of Public Service Electric and Gas Company filed on April 5, 
1987, as amended by application filed on April 27, 1987, pursuant to section 
203 (a) of the Federal Power Act for approval of the merger of Somerset, 
Union and Middlesex Lighting Company into said Public Service Electric and 
Gas Company; 

It appearing to the Commission: 

(1) That said application was duly filed under section 203 (a) of the Federal 
Power Act; 

(2) That reasonable notice thereof and opportunity for hearing thereon was 
given, as required by law, and that a hearing on the said application, as amended, 
was held on May 10, 1937; 

(3) That the applicant corporation, Public Service Blectric and Gas Com- 
pany, organized and existing under the laws of the State of New Jersey,.owns 
and operates facilities for the transmission of electric energy in interstate com- 
merce and facilities for the wholesale sale of electric energy in interstate com- 
merce between the States of New Jersey, New York, and Pennsylvania, and is a 
public utility within the meaning of the Federal Power Act; 
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(4) That Somerset, Union and Middlesex Lighting Corporation, a corporation 
organized and existing under the laws of the State of New Jersey, being a non- 
operating company, all of its property and assets being located in the State of 
New Jersey, leased in the year of 1903 all of its said property and assets for a 
term of 900 years to a predecessor of said applicant, and as a result said prop- 
erties have been integrated with and operated as a part of the properties of 
said applicant, Public Service Electric and Gas Company ; 

(5) That the applicant corporation is a subsidiary of Public Service Corpora- 
tion of New Jersey, which owns 99.99 percent of the voting stock thereof and 
19.59 percent of the voting stock of Somerset, Union and Middlesex Lighting 
Company; that said applicant owns 80.38 percent of the voting stock of said 
Somerset, Union and Middlesex Lighting Company ; 

(6) That, in accordance with an agreement of merger, dated November 16, 
1936, approved by the boards of directors and the stockholders of each of the 
merging corporations, it is proposed to merge said Somerset, Union and Mid- 
dlesex Lighting Company into said Public Service Electric and Gas Company 
under a plan of merger whereby the authorized capital stock of said Public 
Service Electric and Gas Company is not to be changed or altered, 8,440 shares 
of the capitol stock of Somerset, Union and Middlesex Lighting Company, which 
are owned by the applicant, are to be surrendered by it and canceled, and the 
remaining 2,058 shares of capital stock of Somerset, Union and Middlesex 
Lighting Company are to be converted in a manner whereunder, for each one 
share of its capital stock, there will be issued and delivered to the owner thereof, 
Public Service Corporation of New Jersey, five shares of common capital stock of 
the applicant ; 

(7), That applicant owns securities of Somerset, Union and Middlesex Light- 
ing Company, as aforesaid, having a par value or a principal amount of $468,- 
067.85 in excess of their cost to applicant, which amount applicant proposes to 
transfer upon the reclassification of fixed capital under the Commission’s 
Reclassification of Accounts to the Fixed Capital Acquisition Adjustment 
Account ; 

(8) That the facilities of Somerset, Union, and Middlesex Lighting Company 
now operated under lease by the applicant, Public Service Electric and Gas 
Company, as aforesaid, will be operated after the proposed merger in the same 
manner as before and consequently there will be no change in the use to which 
such properties are now devoted and no effect upon rates or service; 

(9) That the proposed merger, if consummated, will have no effect upon any 
existing contracts for the purchase, sale or interchange of electric energy; 

(10) That as a result of the consummation of the proposed merger, the afore- 
mentioned lease of properties of Somerset, Union, and Middlesex Lighting Com- 
pany and the corporate existence of said corporation automatically expire by 
operation of law; 

(11) That the proposed merger, if consummated, will simplify the corporate 
structure of the applicant ; 

(12) That the proposed merger, if consummated, will have no adverse effect 
upon security holders; 

(13) That the proposed merger was approved by the Board of Public Utility 
Commissioners of the State of New Jersey on February 25, 1987 ; 

(14); That no protests or objections to the proposed merger have been filed 
with the Commission. 

Now, therefore, the Commission having considered the application and other 
matters of record, finds: 
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That the proposed merger will be consistent with the public interest. 

Therefore, it is ordered: 

That said application, as amended, for the merger of Somerset, Union and 
Middlesex Lighting Company into said Public Service Electric and Gas Com- 
pany, in accordance with the terms set forth in said application, as amended, be 
and the same is hereby approved; and that said merger is approved without 
prejudice to the authority of the Commission with respect to rates, valuation, 
services, or any other matter whatsoever in any future proceeding. 


Order approving merger of facilities and transfer of license 
Chelan Electric Company and The Washington Water Power Company 
(Docket No. IT-5468) 
July 20, 1937 


The Commission adopted the following finding and order: 
On May 12, 1937, the Chelan Electric Company and The Washington Water 
Power Company jointly filed an application for the approval of the merger 
and consolidation of the whole of the facilities of the Chelan Electric Com- 
pany with those of The Washington Water Power Company, including the 
assignment of Chelan Electric Company licenses Nos. 204-Idaho, 621—Idaho 
and 627—-Washington, to The Washington Water Power Company, in accord- 
ance with the terms set forth in said application; 

It appearing to the Commission : 

(1) That a hearing was held thereon on June 3, 1937, after appropriate 
notice was given; 

(2) That the evidence and other matters of record established the following 
facts: 

(a) That the applicant corporation, Chelan Electric Company, organized 
and existing under the laws of the State of Washington, owns and operates 
generating facilities and sells the entire output thereof, at wholesale, to The 
Washington Water Power Company; 

(b) That the applicant corporation, The Washington Water Power Com- 
pany, organized and existing under the laws of the State of Washington, owns 
and operates facilities for the transmission and distribution of electric energy 
in interstate commerce between the States of Washington and Idaho; 

(c) That The Washington Water Power Company owns all of the outstand- 
ing capital stock of the Chelan Electric Company, except directors’ qualifying 
shares; 

(d) That the facilities owned and operated by the said companies are now 
operated as one integrated and interconnected system for the generation, 
transmission, and distribution of electric energy in the States of Idaho and 
Washington ; 

(e) That the proposed merger involves no cash consideration but is to be 
accomplished by the transfer of the property and facilities now owned by 
the Chelan Electric Company to The Washington Water Power Company, in 
consideration of the surrender of all the outstanding capital stock of the 
Chelan Company for cancellation and of the assumption of its obligations and 
liabilities, by The Washington Water Power Company; 
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(f) That there is a capital surplus on the books of Chelan Electric Com- 
pany which, after certain adjustments, will amount to $188,369.61, and it was 
proposed in the application to transfer the amount thereof to the capital 
surplus account of The Washington Water Power Company, but at the hear- 
ing the applicants proposed to transfer such amount to the depreciation reserve 
of said The Washington Water Power Company ; 

(g) That the proposed merger will coordinate the said facilities more directly 
and effectively and will simplify the corporate structures of the applicants; 

(h) That The Washington Water Power Company, transferee, has submitted 
to the Commission satisfactory evidence of its right to acquire and operate 
the property covered by the several licenses referred to, and that the trans- 
fer of said licenses is reasonable and desirable and will not interfere or be 
inconsistent with the terms of said licenses and will not be incompatible with 
the public interest ; 

(i) That pursuant to the provisions of Section 208 (a) of the Federal Power 
Act, reasonable notices of the filing of said application and the hearing were 
given in writing by the Commission, to the Governors and the State Commis- 
sions of the States of Idaho and Washington ; 

(j) That no objection or protest has been made by any person or agency to 
the granting of the authorization sought. 

Now, therefore, the Commission having considered the application and other 
matters of record before it, finds: 

That the proposed merger and consolidation will be consistent with the 
public interest. 

Therefore, it is ordered: 

(1) That the said application by the Chelan Electric Company and The 
Washington Water Power Company for authority to transfer the whole of the 
facilities of the first-named company by the transfer and conveyance thereof 
to The Washington Water Power Company in the manner and upon the terms 
stated in said application, be and the same is hereby approved; provided, how- 
ever, that the adjusted capital surplus ($188,369.61) on the books of the Chelan 
Electric Company be credited to the depreciation reserve of The Washington 
Water Power Company at the time of the consummation of the transaction; 
and provided further that the said transfer and consolidation is hereby author- 
ized without prejudice to the authority of the Commission with respect to 
rates, valuations, services, or any matters whatsoever in future proceedings; 

(2) That the said application for the voluntary transfer of the licenses 
Nos. 204-Idaho, 621-Idaho, and 637-Washington, issued by the Commission 
under the requirements of and subject to the provisions of Section 8 of the 
Federal Power Act, be and the same is hereby approved. 


Determination of actual legitimate original cost 
Louisville Gas and Electric Company 
(Project No. 289) 

September 30, 1937 


The Commission having before it, among other matters of record: 
(1) Statement of its claimed expenditures for the item of “engineering fee on 
cost of construction,” filed by licensee of the above project on July 31, 1985, in 
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conformity with opinion In the matter of Louisville Hydro-Electric Company, 
ante, p. 130, dated October 31, 1933; 

(2) Report of Commission accountant Raymond M. Lindsay on the cost of 
engineering and purchasing services rendered by Byllesby Engineering and Man- 
agement Corporation in connection with design and construction of project No. 
289, as of March 30, 1929, served on licensee on April 10, 1986; 

(3) Transcript of hearing, with exhibits, before the Commission, held January 
6, 1987 ; and 

(4) Briefs by counsel for the respective parties ; 

And the Commission being fully advised in the premises ; 

Now, therefore, upon full consideration of all of said evidence and matters of 
record before it, the Commission here finds and determines: 

(1) That the actual legitimate cost of the items set forth in Part I of licensee’s 
petition for rehearing filed February 14, 1984, as shown more fully in the column 
headed “Amounts Allowed” in the following table, was $208,879.33, and that the 


proper amount to be allowed for interest during construction on the said items 
is $13,215.82. 


1 
| Amounts 
Claim Allowed Disallowed 








rod, te) 
Soden Licensee's Amounts 
| 


No. 1: Engineering fee on cost of construction $481, 533.48 | $203,723.50 | $277,800.98 


Nos. 2 and.3: | 
Cost of photography and expenses incidental thereto: | 
Still photographs. - - -- . glealleet ht adibietonn | 
Airplane photographs... _._..- ween el 8, 956. 12 5, 155. 83 *3, 800. 29 
Motion pictures - - | | 


No. 4: Rental or for use of pres | lands during con- | 
struction... .-_- bowel sses--2J.] 9, 576. 48 | 9, 576. 48 


$500, 066.08 | 





$208, 879. 33 





$201, 186.75 
208, 879. 33 


$500, 066. 08 


* Of the amount $3,800.29, $54.05 was waived by Licensee. 


(2) That the amounts shown in the foregoing table under the caption “Amounts 
Disallowed” do not represent proper and reasonable costs of construction and 
are hereby disallowed. 

Wherefore, pursuant to such findings and determination the Commission hereby 
orders: 

(a) That the licensee, Louisville Gas and Electric Company, shall set up on its 
books and records as actual legitimate original cost of the items set forth in 
Part I of licensee’s petition for rehearing filed February 14, 1934, the amounts set 
forth in the foregoing table in the column headed “Amounts Allowed,” together 
with interest during construction on the said items in the amount of $13,215.82 ; 

(b) That said licensee shall comply with this order within thirty (30) days of 
its service, and so advise the Commission on or before January 15, 1988. 


1The Commission authorized the transfer of license for project No. 289 from Louisville 
Hydro-Electric Company to Louisville Gas and Electric by order of September 8, 1934. 
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Authorization for issuance of first mortgage bonds 
Idaho Power Company 
(Docket No. IT-5478) 
October 5, 1937 


Upon application filed August 24, 1937, by Idaho Power Company, a Maine 
corporation, having its office and principal place of business at 1220 Idaho 
Street, Boise, Idaho, and amended exhibits thereto filed September 22, 1937, and 
October 4, 1937, under sections 19, 20, and 204 of the Federal Power Act, for 
authorization to issue its First Mortgage Bonds, 35,% Series, due 1967, in the 
principal amount of $18,000,000, upon terms and conditions as set forth in said 
application as amended ; 

The Commission, having considered said application as amended, the record 
of the hearing held thereon, the examiner’s report thereon, and the entire record 
in the cause, finds: 

(1) The applicant is a licensee under licenses issued by this Commission and 
owns and operates facilities for the transmission of electric energy in inter- 
state commerce among the States of Idaho, Oregon, and Nevada and for the 
wholesale sale of electric energy in interstate commerce between the States 
of Idaho and Oregon ; 

(2) None of the States of Idaho, Nevada, and Maine has a state commission 
which regulates the security issues of the applicant; 

(3) In the State of Oregon the Public Utilities Commissioner has jurisdiction 
over the applicant with respect to the issuance of securities and that by his 
order of September 7, 1937, and his first supplemental order of October 2, 1937, 
said Commissioner has authorized the issuance of the bonds as herein applied 
for; 

(4) Applicant proposes to issue $18,000,000 principal amount of its First 
Mortgage Bonds, 33%,% Series, due 1967, dated as of October 1, 1937, maturing 
October 1, 1967, bearing interest at the rate of 354% per annum, payable semi- 
annually on October 1 and April 1 in each year, and to be issued under a certain 
Mortgage and Deed of Trust, which Mortgage and Deed of Trust is to be made 
by the applicant to Bankers Trust Company and R. G. Page, Trustees, to be 
dated as of October 1, 1937; 

(5) Said bonds are to be issued and sold for the following purposes: 

(a) $13,000,000 thereof to redeem all of the principal amount of the appli- 
cant’s First Mortgage Thirty Year Five Per Cent Gold Bonds, due January 1, 
1947, issued and outstanding under applicant’s Mortgage and Deed of Trust to 
Bankers Trust Company and Fred I. Kent, Trustee, dated January 2, 1917; 

(b) $5,000,000 thereof to reimburse the treasury of the applicant in part for 
expenditures against which bonds have not been issued for the construction, 
completion, extension or improvement of the facilities of the applicant, which 
expenditures as of July 31, 1987, aggregated $9,309,310.06 ; 

(6) Applicant proposes to pay from its treasury, as part of said transaction, 
$650,000 call premium and $325,000 interest for the period July 1, 1937, to Jan- 
uary 1, 1938, for the redemption of said $13,000,000 of bonds now outstanding, 
and applicant further proposes, when its treasury has been reimbursed as 
above stated, to repay obligations represented by unsecured advances made to 
the applicant by Power Securities Corporation (a New Hampshire corporation), 
an affiliated company, in the principal amount of $1,500,000; 





APPENDIX—ORDERS 697 


(7) Applicant proposes to charge off the balance of unamortized discount 
and expense on the bonds now outstanding to surplus, and to amortize the 
premium in connection with the redemption~of said outstanding bonds by 
equal annual charges against income over the period to January 1, 1947, the 
date of maturity of said outstanding bonds; 

(8) Applicant proposes to seil the bonds for which authorization is sought, 
at a price to it of not less than 9614% of the principal amount of said bonds; 

(9) Applicant is a public utility within the meaning of section 204 of the 
Federal Power Act; 

(10) The proposed bond issue (a) is for some lawful object within the cor- 
porate purposes of the applicant and compatible with the public interest, which 
is necessary or appropriate for or consistent with the proper performance by the 
applicant of service as a public utility, and which will not impair its ability to 
perform that service; and (0b) is reasonably necessary for such purposes ; 

(11) The proposed bond issue will not capitalize any right to be a corpora- 
tion, franchise, permit, or contract for consolidatiou, merger, or lease in excess 
of the amount (exclusive of any tax or annual charge) actually paid as the 
consideration for such right, franchise, permit, or contract ; 

(12) The applicant is not exempt from the jurisdiction of this Commission 
by virtue of section 204 (f) of the Federal Power Act; 

And the Commission orders: 

(A) That said applicant be, and it hereby is, authorized to issue its First 
Mortgage Bonds, 334% Series, due 1967, in the principal amount of $18,000,000, 
and to sell said bonds at a price to it of not less than 96144% of said principal 
amount, all as hereinabove set forth and in conformity with the terms and 
conditions set forth in said application as amended ; 

(B) That in the matter of the redemption for cancellation of the bonds here 
proposed to be refunded, as to any of such securities as may have been acquired 
in anticipation of the filing of the application herein, by any agent, officer, or 
director of said company, the cost of acquisition by such agent, officer, or di- 
rector shall be deemed to be the cost to the applicant company in the retire- 
ment of such bonds, and shall be entered upon the books of the company in 
accordance herewith; 

(C) That nothing in this order shall be construed to imply any guarantee 
or obligation on the part of the United States in respect to any of the securities 
to which this order relates; 

(D) That this application is approved without prejudice to the authority of 
the Commission with respect to rates or services of the applicant, valuations or 
any other matters whatsoever in any other proceeding; 

(E) That said applicant shall not expend in excess of $100,000 for purposes 
of the character set forth in item 27 (b) of the registration statement filed 
by said applicant under the Securities Act of 1933 covering the proposed bond 
issue (Form A-2); 

(F) That no payment shall be made to Ebasco Services Incorporated for 
any service performed in connection with the proposed bond issue beyond that 
provided for in part I of the contract dated January 30, 1929, between the 
applicant and Electric Bond and Share Company under which services are 
rendered by Ebasco Services Incorporated, and in accordarive with the schedule 
of compensation fixed by the letter dated May 15, 1936, from Ebasco Services 
Incorporated to the applicant ; 

(G) That this authorization shall expire unless acted upon within sixty days 
from the entry of this order. 

1693—40——46 
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Authorization for issuance of securities 
Sierra Pacific Power Company 
(Docket No. IT-5470) 
November 17, 1937 


Upon petition filed October 8, 1937, by Sierra Pacific Power Company to re- 
new its original application for authorization for issuance of securities, filed 
July 3, 1987, Docket No. IT-5470, and to present additional evidence therein or 
in support thereof ; j 

It appearing that on October 28, 1937, there was a further hearing held in 
accordance with said petition ; and 

It appearing that said stock is to be issued for the purpose of effecting a 
conversion of the capital stock of the Sierra Pacific Electric Company (which 
company now owns all the ®utstanding stock of the Sierra Pacific Power Com- 
pany) into the capital stock of the Sierra Pacific Power Company as the sur- 
viving consolidated corporation in consummation of a merger of the said two 
companies, under an agreement and as part of a transaction whereby the 
proposed issue of stock will be exchanged for the outstanding stock of the 
Sierra Pacific Electric Company on a basis of share for share of preferred stock 
and 2.2 shares of common stock of a par value of $15 for each share of common 
stock, the presently outstanding stock of the Sierra Pacific Power Company con- 
sisting of 36,750 shares of $100 par value preferred stock and 80,000 shares of 
no par value common stock will be cancelled, and the Sierra Pacific Electric 
Company will be dissolved ; 

The Commission, having considered said petition and the information therein 
contained, and the record of the hearings held thereon, finds: 

That the proposed issuance of stock is for a lawful object within the cor- 
porate purposes of the applicant and compatible with the public interest, which 
is necessary or appropriate for or consistent with the proper performance by 
the applicant of service as a public utility, and which will not impair its ability 
to perform that service; and is reasonably necessary and appropriate for such 
purposes ; 

And the Commission orders: 

(A) That said issuance of stock for the purposes and in the manner set 
forth in the application be, and the same hereby is, authorized; 

(B) That this authorization is given without prejudice to the authority of 
the Commission with respect to rates, services, and valuations of the applicant, 
or any other matters whatsoever in any other proceedings; 

(C) That nothing in this order shall be construed to imply any guarantee 
or obligation on the part of the United States in respect to any of the securities 
to which this order relates; 

(D) That under this authorization the effective date of the merger for ac- 
counting purposes shall be the 3ist day of July 1937; 

(E) That this authorization shall be effective for a period of sixty (60) days 
from the date thereof. 
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Order denying application 
Newport Electric Corporation and Citizens Utilities Company 
(Docket No. I'T-5475) 
November 24, 1937 


Upon application of Newport Electric Corporation, a Vermont corporation, 
having its principal place of business at Newport, Vermont, joined in by Cit- 
izens Utilities Company, a Delaware corporation, having its executive offices in 
Minneapolis, Minnesota, and filed July 19, 1937, for approval under Title II 
of the Public Utility Act of 1935 of the transfer of all of the properties, rights, 
licenses, and assets of the said Newport Electric Corporation to the said 
Citizens Utilities Company ; 

And it appearing to the Commission upon consideration of said application, 
and the evidence of record received at the hearing thereon, held after due notice 
on August 18, 1937: 

(1) That the transfer here proposed is not necessary to the maintenance of 
adequate service and would not tend toward localized management or that 
physical interconnection and coordination of facilities which constitute one 
of the important objectives of the Federal Power Act, but on the contrary 
would result in the direct ownership and operation of electric properties and 
facilities located in the State of Vermont, by a holding and operating com- 
pany whose executive offices are located in the State of Minnesota and whose 
nearest other electric facilities are located in the State of Kansas; 

(2) That the proposed transaction would not, if consummated, result in 
any benefit to consumers, or otherwise to the public interest; 

(3) That the transfer for which authorization is here sought would not, if 
effected, simplify the problems of management of the properties and facilities 
proposed to be transferred, and would not result in any substantial saving 
in operation or capital investment ; 

(4) That the pending proposal is shown by the record to have as its pri- 
mary purpose the avoidance of the effect of certain provisions of the Public 
Utility Holding Company Act of 1935 which may otherwise be held to be 


applicable to the corporate structure of the holding company system of one 
of the applicant corporations ; 


The Commission finds: 


That the proposed transfer of all of the properties, rights, licenses, and 
assets of the said Newport Electric Corporation to the said Citizens Utilities 
Company will not be consistent with the public interest. 

It is therefore ordered: 

That the pending application be, and it is hereby, denied. 


Order authorizing merger of facilities 
Wisconsin Michigan Power Company and Northern Paper Mills 
(Docket No. IT-5497) 


December 15, 1937 


Upon application filed November 24, 1937, by Wisconsin Michigan Power 
Company, a Wisconsin corporation having its office and principal place of busi- 
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ness at 231 West Michigan Street, Milwaukee, Wisconsin, for authorization 
pursuant to section 203 of the Federal Power Act for the purchase by it of the 
physical properties and appurtenant flowage rights comprising the hydro- 
electric generating and transmission system of Northern Paper Mills, a Wiscon- 
sin corporation, such application being made upon the condition that the 
purchase shall have been determined by the Commission to constitute a merger 
or consolidation within the meaning of section 238 (a) of the act; 

It appearing that: 

(1) Said hydroelectric generating and transmission system consists of 
Chalk Hill and White Rapids hydroelectric plarts on the Menominee River 
in Marinette County in Wisconsin, and in Menominee County, Michigan, the 
13,200-volt transmission line connecting the same, the 132,000-volt transmission 
line extending from said plants to Amerg, Wisconsin, and thence to the premises 
of said Northern Paper Mills in the city of Green Bay, Wisconsin, the substa- 
tions located at said plants and the substation located on said premises of 
the Northern Paper Mills, connected with said transmission line, interests in 
lands available for the improvement of said plants or the development of new 
plants and the appurtenant structures, water rights, easements, and property 
rights ; 

(2) Said purchase is to be made for a cash consideration of $2,350,000 which 
is to be raised by the applicant partly through a bond issue of $2,000,000 and 
partly through bank loans, these security issues having been approved as in 
the public interest by the regulatory boards of the States of Wisconsin and 
Michigan; and by reason of such State approval, the approval of this Commis- 
sion is not required; 

(3) A hearing on said application was held upon due notice; 

(4) When the proposed purchase is consummated interstate electric facilities 
now owned by Northern Paper Mills will be merged or consolidated with the 
interstate electric facilities of Wisconsin Michigan Power Company ; 

The Commission, having considered the application and record of hearing 
held thereon, finds: 

(a) Applicant owns and operates facilities for transmission of electric energy 
in interstate commerce and the sale of electric energy at wholesale in interstate 
commerce and is a public utility within the meaning of that term as used in 
section 203; 

(b) The proposed purchase will constitute a merger or consolidation of 
facilities within the meaning of section 203 (a) of the act; 

(c) The proposed merger will be consistent with the public interest ; 

And the Commission orders: 

(A) That said purchase, in accordance with the terms and conditions of 


said application, be, and it hereby is, authorized: Provided, That this authoriza-. 


tion shall be without prejudice to tle authority of the Commission with respect 
to rates, valuations, services, or any matters whatsoever which may come 
before the Commission in future proceedings ; and 

(B) Within 30 days following the date of this order and every 30 days there- 
after until the proposed purchase shall have been fully consummated, the 
applicant shall file with this Commission a verified report stating the progress 
and status of the proposed purchase and compliance with the terms of this 
order. 
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Order denying application for authorization to issue securities 
Mountain States Power Company 
(Docket No. IT-5492) 
December 20, 1937 


Upon application filed October 29, 1937, as amended by supplement thereto 
filed November 22, 1937, by Mountain States Power Company for authorization 
pursuant to section 204 of the Federal Power Act to issue its first mortgage 
bonds dated December 1, 1937, in the principal amount of $8,000,000, with 
interest payable semiannually at the rate of 6 percent per annum, to become 
due on December 1, 1942, and its unsecured serial notes of like date in the 
principal amount of $700,000 to become due as follows: $175,000 on December 
1, 1988, $175,000 on December 1, 1939, $175,000 on December 1, 1940, and 
$175,000 on December 1, 1941, with semiannual interest at the rate of 4 
percent per annum as to the serial notes due in 1938 and 1939, and with 
semiannual interest at the rate of 5 percent per annum as to the serial notes 
due in 1940 and 1941; 

And, upon consideration of said application as amended and the record of 
the hearing held thereon after due notice, it appearing to the Commission that: 

(1) The applicant is a Delaware corporation with principal business office 
at Albany, Oregon, and is engaged in the generation, transmission, and distribu- 
tion of electric energy to the public in the States of Oregon, Washington, 
Idaho, Montana, Wyoming, and South Dakota, owning and operating facilities 
for the transmission of electric energy in interstate commerce ; 

(2) Of the six States within which the applicant operates, only the States 
of Oregon and Washington have laws under which the security issues of 
public utilities are regulated by a State commission; 

(3) The applicant company has outstanding 142,500 shares of common stock 
without par value, upon which no dividends have been paid since the year 
1926; 62.13 percent of said common stock is owned by Standard Gas and 
Electric Company, a holding company which guides, supervises, and directs 
the affairs of the applicant company; 17.79 percent of said common stock is 
owned by Standard Power and Light Corporation, a second-degree holding 
company; applicant’s parent company, Standard Gas and Electric Company, 
is now in process of reorganization under section 77—B of the National Bank- 
ruptey Act in the District Court of the United States at Wilmington, Delaware; 

(4) Applicant company has outstanding in the hands of the public, largely 
within the territory where it operates, 53,044 shares of 7 percent Cumulative 
Preferred Stock of the par value of $100 per share, upon which no dividends 
have been paid since the year 1932; 

(5) Applicant company has a funded indebtedness consisting of two issues 
of first mortgage bonds, to wit, Series A 5 percent bonds in the principal 
sum of $1,341,350, and Series B 6 percent bonds in the principal sum of 
$6,840,900; all of which will mature on January 1, 1938, in the aggregate 
sum, principal and interest, of $8,421,010.75; 

(6) Applicant company also has an unfunded indebtedness due to its parent 
company, Standard Gas and Electric Company, which is represented to be 
in aggregate net amount approximately $7,000,000—consisting of balance due 
on moneys advanced during the years 1928-35 by said parent company in 
payment of interest on applicant’s funded debt, purchase of bonds for appli- 
eant’s account, payment of dividends on applicant’s preferred stock, managerial, 
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supervisory, and engineering fees, taxes, directors’ fees, and items of like 
character; and including interest thereon at the rate of 6 percent per annum 
compounded on average monthly balances to October 24, 1935 and simple 
interest thereafter; 

(7) The object of the proposed issue of first-mortgage bonds in the principal 
sum of $8,000,000 and of the proposed issue of unsecured serial notes in the 
principal sum of $700,000 is to provide funds with which to meet the appli- 
ecant’s now maturing funded indebtedness, and to pay the fees, commissions, 
and expenses in connection with such refunding; 

(8) Applicant’s balance sheet as of July 31, 1937, shows property, plant, 
and equipment (including intangibles) valued at $22,000,175.12; the intangibles 
in the fixed assets arose out of past intercompany sales and purchases within 
the holding-company system; and that the amount thereof, though now 
undetermined, is admittedly quite heavy (being $1,450,572 in excess of engi- 
neers’ appraisals made at the time of acquisition and being in excess of actual, 
legitimate, original cost by an even greater amount) ; 

(9) Applicant’s financial statement shows no earned surplus; inadequate 
reserves have heretofore been set aside for property retirement and for the 
amortization of debt discount and expense; a loss of $3,249,728.22 incurred in 
the sale of certain gas properties in 1928 and 1929 is carried on applicant's 
balance sheet; and applicant now proposes to correct its balance sheet by 
writing down on its books the value of its outstanding nonpar common stock 
from $5,322,401 to $142,500; 

(10) The consummation of the proposed plan of short-term refinancing will 
require an interim arrangement under which the applicant’s present bondholders 
will be canvassed and induced in large part to accept applicant’s new bonds at 
98 together with a marginal cash payment of $2 in exchange for the maturing 
bonds; the maturing bonds have lately been selling in the market at 84 to 86; 

(11) Applicant has been unable to secure any firm commitment whatever 
with respect to the underwriting of the proposed issues; and any commitment 
must await the results of said canvass of the holders of the outstanding bonds 
under the interim arrangement ; 

(12) Applicant proposes to sell its new bonds to the underwriters at 94 and 
its new serial notes at 95; the indicated expenses, fees, and commissions in 
connection with the proposed issues will amount to approximately $100,000, in 
addition to the discount of $480,000 on its new bonds (which applies equally to 
bonds exchanged as well as bonds sold to new purchasers), the discount of 
$35,000 on its serial notes, and the payment of duplicate interest for one month 
in an undetermined amount; and in view of the heavy refunding expenses, dis- 
count and short term of the proposed new issues, the actual rate of interest 
which applicant will be required to pay on the proposed issues will be in 
excess of 71% percent a year; 

(183) According to the testimony of a representative of the prospective under- 
writers, it is proposed to sell the new securities to the public at 9814 or 99, 
with an indicated spread of approximately 414 points; 

(14) The proposed plan of refunding the applicant’s maturing indebtedness 
does not provide for the establishment of a sinking fund; 

(15) The applicant’s original plan of refinancing contemplated the conversion 
of the open account indebtedness of approximately $7,000,000 claimed by 
Standard Gas and Electric Company into 6 percent Prior Preference Stock; but 
such plan of conversion was abandoned in view of protests voiced by the present 
preferred stockholders and objections expressed by the regulatory commissions 
of Oregon and Washington; and the present plan, according to the testimony 
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of the applicant’s witnesses, will require cessation of all payments on the open 
account indebtedness both as to principal and interest until after the maturity 
of the new five-year bonds; 

(16) Applicant’s proposed plan of refinancing is a plan conceived at the last 
moment, under most unfavorable conditions, involving excessive costs and 
expenses ; 

(17) Said plan is in effect merely a temporary avoidance of the frank facing 
and thorough-going solution of applicant’s financial problems ; 

(18) This Commission does not have the jurisdiction to order such thorough- 
going reorganization of applicant’s securities and accounts as would be required 
to place applicant’s operations on a sound financial basis, but such jurisdiction 
is vested in the District Courts of the United States under Section 77-—B of 
the National Bankruptcy Act, and the cost of reorganization under said Section 
77-B will be much less than the expense under the plan now proposed ; further- 
more, the same consent of the holders of the applicant’s outstanding bonds re- 
quired to make the applicant’s proposed plan effective will render effective an 
extension of the applicant’s existing funded debt without the excessive under- 
writing fees and other charges under the plan proposed ; 

The Commission finds: 

(1) Applicant is a public utility within the meaning of said section 204; 

(2) The proposed issues of securities are subject to the provisions of sub- 
section (a) of said section; j 

(3) The issues of securities as proposed are not compatible with the public 
interest, are not appropriate for or consistent with the proper performance by 
the applicant of service as a public utility, and will impair applicant’s ability to 
perform service as a public utility ; 

(4) The issues of securities as proposed are not reasonably appropriate for 
the purpose of refunding applicant’s present funded debt and defraying reason- 
able and necessary expenses incident thereto; 

And the Commission orders: 
That said application, as amended, be and it hereby is denied. 









































Order authorizing sale of facilities 
Ripley Utilities Company and The Tippah Electric Power Association 
(Docket No. IT-5488) 


December 31, 1937 





Upon application filed October 8, 1937, and amendment thereto filed November 
6, 1937, by Ripley Utilities Company, a Mississippi corporation having its office 
and principal place of business at 214 Main Street, Savanna, Illinois, for an 
order pursuant to section 203 of the Federal Power Act authorizing the sale 
of certain of applicant’s electric facilities to The Tippah Electric Power Asso- 
ciation, a corporation organized under the Mississippi Electric Power Associa- 
tion Act of 1936, and having its post-office address at Ripley, Mississippi; and, 

It appearing that: 

(1) Applicant proposes to sell to The Tippah Electric Power Association and 
the latter has agreed to purchase all of applicant’s electric transmission and 
distribution facilities and its customer contracts, electric franchises, easements, 


and electric distribution system materials and supplies for a cash consideration 
of $70,000; 
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(2) The aforesaid transmission facilities consist of a 6,900-volt transmission 
line extending from Ripley, Tippah County, Mississippi, to the towns of Middle- 
ton and Pocahontas, Hardeman County, Tennessee ; 

(3) Said purchase is proposed to be financed by a loan to The Tippah Wlectric 
Power Association from the Tennessee Valley Authority ; 

(4) The Tippah Electric Power Association contemplates obtaining its electric 
energy from the Tennessee Valley Authority ; 

(5) A hearing on said application, as amended, was held upon due notice; 

The Commission, having considered the application, as amended, and the 
record of the hearing held thereon, finds: 

A. Applicant owns and operates facilities for the transmission of electric 
energy in interstate commerce and is a public utility within the meaning of 
Part II of said act; 

B. The proposed sale is a sale within the meaning of section 203 of said act; 

©. Applicant’s operation of its properties has not been financially successful ; 
its current financial position is highly unfavorable and weak; its interest pay- 
ments to its parent company, the American Utilities Service Corporation, at the 
rate of 6 percent upon a total indebtedness of $182,000 have been and are very 
burdensome to it; it has accumulated practically no depreciation reserves and 
has no earned surplus but, on the contrary, has a deficit of $42,669.21, and it 
has not been able adequately to provide for utility plant replacement and 
renewal ; 

D. Applicant is not now in a position with its present equipment to meet 
the growing public demand for electric service in its territory ; 

E. The interest rate to be charged The Tippah Electric Power Association by 
the Tennessee Valley Authority on the aforesaid loan will be substantially less 
than the rates now charged the applicant by the American Utilities Service 
Corporation on the above-mentioned indebtedness ; 

F. The consumers’ rates proposed to be charged by The Tippah Electric 
Power Association under contract with the Tennessee Valley Authority are to 
be substantially less than the rates now charged by the applicant; 

G. The applicant’s facilities are not interconnected with those of any of the 
other operating subsidiaries of the American Utilities Service Corporation which 
are located in several widely scattered States and such interconnection, on 
account of diversity of location of said subsidiaries, is not economically feasible ; 

H. The territory served by the facilities proposed to be sold adjoins on three 
sides territories served by other cooperative groups and associations (furnish- 
ing electric service with Tennessee Valley Authority energy) with whose facil- 
ities interconnection could be made, should the same now or in the future 
appear to be necessary or desirable ; 

Wherefore, the Commission further finds: 

The proposed sale will be consistent with the public interest ; 

And the Commission orders: 

That said sale, in accordance with the terms and conditions of said applica- 
tion, be and is hereby authorized and approved, provided that this order shall 
be without prejudice to the authority of the Commission with respect to rates, 
valuations, services, or any matters whatsoever, which may come before the 
Commission in future proceedings. 
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Order authorizing amendment of license 


Pacific Gas and Electric Company 


(Project No. 78) 
February 1, 1938 


Upon application filed on August 7, 1937, by Pacifie Gas and Electric Com- 
pany of San Francisco, California, licensee for Project No. 78, for an amendment 
of the license so as to exclude from the project the Summerfield water system 
consisting principally of the Summerfield Ditch, One Eye Ditch, and Finnon 
Reservoir ; 

And it appearing that said licensee has entered into a contract under date 
of May 12, 1987, with the Mosquito District Mutual Water Company whereby 
it proposes (a) to sell and convey the Summerfield water system to that com- 
pany, (b) to be entitled to purchase surplus water from that company, and 
(c) to lease part of said Summerfield water system to that company pending 
consummation of the proposed sale and conveyance ; 

The Commission, having considered said application, reports thereon, and the 
record of proceedings had with reference to said requirements, finds: 

(1) Notice of said application has been duly published ; 

(2) The said Summerfield water system is located in part on lands of the 
United States and oecupies approximately 298 acres of such lands; 

(3) Under existing water rights the said Summerfield system is capable of 
being operated for the development of power; that the proposed disposition of 
the system by the licensee contemplates that the system will continue to be 
operated by the Mosquito District Mutual Water Company for the delivery of 
surplus water to the said licensee for the development of power by the licensee ; 
and that such operation and the maintenance of the system constitute opera- 
tion and maintenance for the development of power ; 

(4) Said Summerfield water system cannot lawfully be operated or main- 
tained to deliver surplus water to the licensee for the development of power by 
the operation of the aforesaid licensed project, if that system is excluded from 
the licensed project, unless such oper.:ion and maintenance is duly licensed 
under the Federal Power Act by separate license ; 

And the Commission orders: 

(A) Said license be amended to exclude from the project said Summerfield 
water system ; 

(B) The general map described in said license as Exhibit E, sheet 2 (Com- 
mission No. 78-28), revised to exclude the Summerfield system, be and it hereby 
is approved ; 

(C) The foregoing parts of this order shall become effective as of the date 
of such sale and conveyance in accordance with the terms of the aforesaid con- 
tract or of said contract as it may have been continued in effect for an addi- 
tional period of time, but only if the Mosquito District Mutual Water Company 
shall first have obtained a license from the Federal Power Commission for the 
operation and maintenance of the Summerfield water system for such develop- 
ment of power. 
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Allocation of costs to initial power development 
In re Bonneville Project, Columbia River, Oregon-Washington 
February 8, 1938 


It appearing to the Commission that: 

(1) The Bonneville project on the Columbia River, Oregon-Washington, 
including the dam, ship lock, power plant, and appurtenant works, for the 
purpose of improving navigation on said river and for other purposes incidental 
thereto, is now substantially completed; and said power plant,. hereinafter 
called the initial power development, will be ready for commercial operation 
on or about June 30, 1988, and will produce surplus electric energy as a by- 
product of said navigation improvement, which will give the Federal Govern- 
ment opportunities to promote the public welfare by increasing the benefits 
derived from works for navigation through provision of a dependable supply 
of electric energy to potential consumers ; 

(2) The said initial power development will have installed electric gener- 
ating capacity of 86,400 kilowatts, in two units of 43,200 kilowatts each, this 
initial installation being approximately one-fifth of the probable ultimate 
installation; the additional generating capacity will be provided by stages, as 
Congress may direct, probably in increments of about 104,000 kilowatts, or 
two units having capacity of about 52,000 kilowatts each, as required reason- 
ably to supply the market demands for power; and the power installation for 
the ultimate development has not as yet been determined with exactness, 
but is expected to be not less than 500,000 kilowatts in not less than ten 
generating units; 

(3) In view of the provisions of section 7 of an Act of Congress approved 
August 20, 1987 (50 Stat. 731), particularly the requirement thereof that rate 
schedules for the sale of Bonneville power “shall be based upon an allocation 
of costs made by the Federal Power Commission,” it is desirable that such 
allocation of costs to power development be determined well in advance of the 
time when said initial power development will be completed and ready for 
operation, in order that the Administrator of the Bonneville project may have 
this essential information for use in preparing rate schedules: 

(4) The actual cost incurred by the United States to and including October 
31, 1937, for the construction of said Bonneville project was $44,130,859.93, 
exclusive of interest during the construction period; and on the basis of said 
actual cost and of estimates of costs necessary to complete said project, in- 
cluding said initial power development with installed capacity of 86,400 kilo- 
watts, the aggregate cost of said project, exclusive of interest during the 
construction period, when said initial power development is completed on or 
about June 30, 1938, will be approximately $51,892,000; 

(5) The cost to the United States for the use of money during the 50-month 
period from November 1, 1933, to December 31, 1937, representing the principal 
period of construction, was 1.54271 per centum, this being the weighted average 
rate of interest paid on all money borrowed by the United States during said 
50-month period, including both long-term and short-term financing; 

(6) Including interest at 1.54271 per centum during the construction period, 
the cost of Bonneville project facilities to June 30, 1938, will be approximately 
as follows: facilities solely for navigation purposes, $5,517,600; facilities solely 
for power purposes, $9,180,500; facilities having joint value for the purposes 
of navigation and power development, including fishways which are a joint 
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responsibility, $38,490,700; the estimated total cost of all Bonneville project 
facilities, to June 30, 1938, including interest during construction, being 
$53,188,800 ; 

(7) As nearly as may be estimated at this time, the cost of the ultimate 
power development with ten generating units, having aggregate capacity of 
504,000 kilowatts, together with the cost of all at-site appurtenant facilities for 
power use only, will be approximately $29,448,000; and likewise the ultimate 
cost of facilities having joint value, including fishways, will be approximately 
$39,179,000; and no additional capital costs for facilities solely for navigation 
purposes are contemplated ; 

(8) The form of administration for the Bonneville project is declared by 
Congress in section 2 of the aforesaid Act, approved August 20, 1937, to be 
provisional pending the establishment of a permanent administration for 
Bonneville and other projects in the Columbia River Basin; 

(9) It is impossible to determine at this time the cost of the remaining 
eight generating units, representing about 80 percent of the probable ultimate 
installation ; 

The Commission, having duly considered the physical aspects of said project, 
the matters hereinabove recited, and other pertinent data relating to said 
Bonneville project, together with all of the provisions and requirements of 
the aforesaid Act of August 20, 1987, hereby determines: 

(a) That ultimately power development may fairly bear 32.5 percent of 
the cost of facilities having joint value for the production of electric energy 
and other purposes, this percentage being subject to revision and readjust- 
ment by the Commission from time to time, on the basis of facts and circum- 
stances obtaining at any time; 

(b) That the entire cost of the initial power development facilities, solely 
for power use, in the amount of $9,180,500 shall be allocated to the initial 
power development; and that in addition thereto $2,501,900 of the estimated 
cost to June 30, 1938, of facilities having joint value, including fishways, shall 
be allocated to the initial power development, the said $2,501,900 being one- 
fifth of 32.5 percent of the aforesaid $38,490,700; and 

(c) That, therefore, of the total estimated Bonneville project cost of 
$53,188,800 to June 30, 1988, the sum of $11,682,400 shall be, and is hereby, 
allocated to the said initial power development. 


Order authorizing sale of facilities 
Union Public Service Company, City of Flandreau, South Dakota 
(Docket No. IT-5504) 
March 15, 1938 


Upon application filed January 17, 1938, and amendment thereto filed Febru- 
ary 7, 1938, by Union Public Service Company, a Minnesota corporation, having 
its office and principal place of business at 1415 Pioneer Building, St. Paul, 
Minnesota, for an order pursuant to section 203 of the Federal Power Act 
authorizing the disposition of certain of applicant's facilities to the city of 
Flandreau, South Dakota; and 

It appearing that: 

(a) The applicant proposes to sell to the city of Flandreau and the latter 
has agreed to purchase applicant’s electric light and power facilities located 
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in and adjacent to the city of Flandreau, together with certain real property 
used in connection with the operation of applicant’s electric light and power 
facilities, for a cash consideration of $77,500; 

(b) The franchise held by the applicant for use of the public streets of 
the city of Flandreau for the generation, sale, and distribution of electric 
energy within said city expired in April 1937, and said city has refused to 
renew the franchise and has taken steps toward the authorization of the 
construction and operation of a municipal electric light and power plant 
and distribution system; 

(c) As a condition of the agreement of sale between the applicant and 
the said city of Flandreau, applicant will obtain a 20-year franchise authoriz- 
ing it to maintain a high line for the transmission of electrical energy into 
and through the city of Flandreau and a 20-year franchise to maintain a 
substation upon property located within said city; 

(d) Neither the State of Minnesota nor the State of South Dakota has 
a regulatory body having jurisdiction over the proposed sale; 

The Commission, having considered the application, as amended, and the 
record of the hearing held thereon after due notice, finds that: 

(1) Applicant owns and operates facilities for the transmission of electric 
energy in interstate commerce between the States of Minnesota and South 
Dakota and is a public utility within the meaning of Part II of said act; 

(2) The proposed sale involves a disposition of facilities subject to the juris- 
diction of the Commission within the meaning of section 203 (a) of said act; 

(3) The proposed sale of electric light and power facilities will not adversely 
affect the ability of applicant to operate and maintain adequate service upon 
the rest of its system; 

(4) The proposed disposition of facilities will be consistent with the public 
interest ; 

And the Commission orders that: 

Said disposition of facilities in accordance with the terms and conditions of 
said application be and it is hereby authorized and approved: Provided, That 
this order shall be without prejudice to the authority of the Commission with 
respect to accounts, rates, valuation, services, or any matters whatsoever which 
may come before the Commission in future proceedings. 


Order granting eremption from payment of 1937 annual charges 
Loup River Public Power District 
(Project No. 1256) 
March 22, 1938 


Upon application of Loup River Public Power District, licensee under license 
for project No. 1256, filed on January 31, 1938, for exemption from payment 
of annual charges for the period ending December 31, 1937, pursuant to the 
terms of section 10 (e) of the Federal Power Act, and the regulations of 
the Commission thereunder, on the ground that the licensee is a municipality, 
and that, with respect to the licensed project, no electric power was sold to 
the public and there were no operating revenues during the period ending 
December 31, 1937, and that such electric power as was generated was used 
for municipal purposes ; 
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The Commission having considered said application and matters of record 
pertaining thereto, finds that: 

(1) The licensee is a municipality within the meaning of section 10 (e) of the 
Federal Power Act; 

(2) The licensee has submitted to the Commission under oath satisfactory 
evidence that no electric power was sold from the licensed project for the 
period ending December 31, 1937, and that during such period electric power 
generated by the project was used for municipal purposes within the terms 
of the Federal Power Act; 

It is ordered that: 

Said licensee, Loup River Public Power District, be, and it is hereby, exempted 
from liability under the license for project No. 1256 for payment of annual 
charges for the period ending December 31, 1937. 


Order granting exemption from payment of 1937 annual charges 
Gila Valley Power District 


(Project No. 482) 






April 5, 1938 

















Upon application of Gila Valley Power District, licensee under license for 
project No. 482, filed on January 31, 1938, for exemption from payment of 
unnual charges for the period ending December 31, 1937, pursuant to the 
terms of section 10 (e) of the Federal Power Act and the regulations of 
the Commission thereunder, on the ground that the licensee is a municipality, 
and that the power transmitted by the licensed project during said period was 
sold to the public without profit; 

The Commission having considered said application and matters of record 
pertaining thereto finds that: 

(1) The licensee is a municipality within the meaning of section 10 (e) 
of the Federal Power Act; 

(2) The licensee has submitted to the Commission under oath satisfactory 
evidence that the power transmitted by the licensed project during the period 
ending December 21, 1937, was sold to the public without profit; 

It is ordered that: 

Said licensee, Gila Valley Power District, be, and it is hereby exempted 
trom liability under the license for project No. 482 for payment of annual 
charges for the period ending December 31, 1937. 











Order authorizing merger of facilities 





Portland General Electric Company, Yamhill Electric Company, Molalla Electric 
Company, Electric Supplies and Contracting Company, Electric Appliance and 
Construction Company, and Clackamas Power and Irrigation Company 


(Docket No. IT—5503) 






April 5, 1938 











Upon application filed December 28, 1937, by: Portland General Electric 
Company, of Portland, Oregon, pursuant to section 203 of the Federal Power 
Act, for an order authorizing it to merge with its wholly owned subsidiaries, 


Yamhill Electric Company, Molalla Electric Company, Electric Supplies and 
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Contracting Company, Electric Appliance and Construction Company, and 
Clackamas Power and Irrigation Company, all being corporations organized 
and existing under the laws of the State of Oregon; 

It appearing to the Commission that: 

(a) A public hearing was duly held thereon, pursuant to proper notice, and 
that no protests or objections were received ; 

(b) The applicant, a licensee of this Commission, is engaged in the business 
of generating, transmitting, and distributing electrical energy to the public 
within the States of Oregon and Washington, and owns and operates facilities 
for the transmission of electrical energy from the State of Oregon into the 
State of Washington ; ‘ 

(c) The applicant owns all of the capital stock and funded debt of its 
aforesaid subsidiaries, and fully directs and controls their operations ; 

(d) Two of said subsidiaries, Yamhill Electric Company and Molalla Electric 
Company, are engaged in the distribution of electrical energy to the public 
within the State of Oregon, purchasing such energy at wholesale (except for 
a small amount of energy generated by Yamhill Electric Company at its own 
minor hydro plant) from the parent company ; 

(e) None of the remaining subsidiaries is engaged in the generation or distri- 
bution of electrical energy—Electric Supplies and Contracting Company and 
Electric Appliance and Construction Company being engaged in the merchan- 
dising of electrical appliances, and Clackamas Power and Irrigation Company 
being the owner of certain undeveloped water rights and lands on lower 
Clackamas River ; 

(f) The applicant proposes to consummate said merger by having its said 
subsidiaries transfer to it all their several assets in consideration of the 
assumption by the applicant of all their liabilities and the cancellation of all 
their capital stock; whereupon said subsidiaries will be dissolved ; 

(g) The applicant proposes to reflect the acquisition of said properties upon 
its books of account at actual, legitimate, original cost, as accurately as may 
be ascertained at this time; with the result that $55,337.65, representing intan- 
gibles and appreciation of tangible values, will be deducted from the book 
value of the utility plant of Yamhill Electric Company—reducing said book 
value from $1,160,339.88, as of October 31, 1937, to $1,105,002.23 ; 

(h) The value of the utility plant of Molalla Electric Company, as of October 
31, 1937, is shown to be $276,984.82—based on estimated historical cost as of 
January 1, 1927, plus net additions at cost; in which statement no inflationary 
items are presently apparent ; 

(i) The only property owned by Electric Supplies and Contracting Company 
consists of miscellaneous office and work equipment of a total value of $534.32, 
representing actual cost; while Electric Appliance and Construction Company 
has no investment in physical property ; 

(j) With respect to Clackamas Power and Irrigation Company, the effect of 
the transfer and merger will be to reduce an investment in said company now 
carried on applicant’s books at $170,000 down to $100,645.15, representing actual 
expenditures for water rights and lands owned by the subsidiary company; 

(k) Upon consummation of the proposed merger, the book value of appli- 
cant’s electric utility plant will be increased from $56,656,884.11, as of October 
31, 1937, to $58,039,405.48; subject to such further segregation of intangible 
items from the electric plant account of the applicant company as may hereafter 
appear when its books have been set up in accordance with the Commission’s 
uniform system of accounts; 
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(1) Only two of the subsidiary companies have long-term debt outstanding, 
to wit, Yamhill Electric Company 6 percent gold bonds in the principal amount 
of $25,400, payable on demand, and Molalla Electric Company 6 per cent gold 
bonds in the principal amount of $68,400, payable on demand; all owned by 
the applicant company, subject to pledge with The Marine Midland Trust Com- 
pany of NeW York, successor trustee; in lieu of which pledge the applicant 
proposes to execute a supplemental indenture covering the assets acquired by 
the merger ; 

(m) The electrical properties involved are interconnected, integrated, auxil- 
iary, and complementary ; 

(n) The consummation of said merger will result in minor operating econ- 
omies and will be an influence toward the reduction of rates; there will be no 
adverse effect upon consumers or security holders; and applicant’s corporate 
structure and operations will be simplified, integrated, and strengthened ; 

(o) All necessary corporate resolutions have been passed by the stockholders 
and directors of the several corporations; and the Commissioner of Public 
Utilities of the State of Oregon and the Department of Public Service of the 
State of Washington have approved the proposed merger—to be made effective 
as of January 1, 1938. 

The Commission therefore finds that: 

(1) The applicant, Portland General Electric Company, is a public utility 
within the meaning of the Federal Power Act; 

(2) The consummation of the proposed merger in the manner aforesaid will 
be consistent with the public interest ; 

And the Commission orders that: 

(A) The applicant, Portland General Electric Company, be, and is hereby, 
authorized to merge its facilities with those of its subsidiaries Yamhill Blec- 
tric Company, Molalla Electric Company, DBlectric Supplies and Contracting 
Company, Electric Appliance and Construction Company, and Clackamas Power 
and Irrigation Company; said merger to be effective as of January 1, 1938, and 
the same to be reflected on the books of the applicant company as set forth in 
the application, subject to the following modifications and conditions: 

(a) The value of the electric plant of Yamhill Blectric Company shall be 
reduced by the sum of $55,337.65 below the valuation reflected in the application ; 

(b) This authorization is granted without prejudice to the authority of the 
Commission with respect to rates, services, securities, valuations, or any other 
matters whatsoever in any other proceeding ; 

(B) The authority herein granted shall expire unless acted upon within 
ninety days from the adoption of this order; and within six months from the 
date hereof the applicant shall certify to the Commission that the merger has 
been consummated in conformity with the provisions and conditions herein 
contained. 


Order authorizing and approving sale of facilities 


The Southern Nebraska Power Company, Central Nebraska Public Power and 
Irrigation District 


(Docket No. IT-5506) 


April 7, 1938 









Upon an application filed January 24, 1938, by The Southern Nebraska 
Power Company for an order authorizing and approving the sale of all its 
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facilities to the Central Nebraska Public Power and Irrigation District for a 
cash consideration of $898,000.00, reasonable notice of the said application hav- 
ing been duly given and a hearing thereon having been duly held; 

It appearing to the Commission upon consideration of the record of the pro- 
ceedings had with reference to the said application that: 

(a) The applicant is a corporation organized under the laws of'the State of 
Nebraska ; 

(b) The applicant owns and operates facilities located at or near the towns 
of Superior, Oak, Hebron, Deshler, Clay Center, and Harvard, in the State of 
Nebraska, for generating electric energy ; 

(c) The applicant owns and operates facilities for the transmission and sale 
of some of the electric energy generated by the facilities above referred to and 
some of the electric energy which it purchases from the Central Power Company 
at the town of Harvard, Nebraska, and from the Nebraska Cement Company, 
near the town of Superior, Nebraska, and from C. D. Hubbell, at the town of 
DeWeese, Nebraska, such transmission being from all the sources which have 
been enumerated above across the Nebraska-Kansas State boundary line near 
the town of Hubbell, Nebraska, to a point within the State of Kansas whence 
said electric energy is transmitted further by facilities operated but not owned 
by the applicant to the town of Mahaska, Kansas, to which the applicant sells 
electric energy for distribution and resale to consumers in and near the latter 
town; 

(d) The applicant also owns and operates facilities for the transmission of 
electric energy from all the aforesaid sources to points along the Nebraska- 
Kansas State boundary line at, between, and near the towns of Hardy and 
Byron, Nebraska, from which points the applicant locally distributes such 
energy to consumers in the State of Kansas; 

(e) By reason of the applicant's ownership and operation of the aforesaid 
facilities for the transmission of electric energy in interstate commerce and 
the sale of electric energy at wholesale in interstate commerce, the applicant 
is a “public utility” as that term is defined in section 201 (e) of the Federal 
Power Act and used in section 203 of that act. 

(f) The applicant on January 20, 1938, entered into an agreement with the 
Central Nebraska Public Power and Irrigation District for the sale of its facili- 
ties above described, but the record does not show that the proposed sale has been 
approved by the applicant’s stockholders ; 

(g) Said agreement does not specifically describe the applicant’s facilities in 
and near the town of Hubbell, Nebraska, for the transmission and sale of elec- 
tric energy to the town of Mahaska, Kansas, but representatives of the applicant 
and of said Central Nebraska Public Power and Irrigation District testified at 
the aforesaid hearing that such facilities were intended to be included within 
the meaning of the general descriptive clauses, in said agreement, of the facili- 
ties to be sold; 

(h) The proposed sale of facilities by the applicant will aid in the accom- 
plishment by the Central Nebraska Public Power and Irrigation District of a pro- 
gram of rural electrification and a program of integration and coordination of 
hydroelectric plants on the Loup and North Platte Rivers and of the transmission 
and distribution systems throughout a large part of the State of Nebraska; 

(i) The Central Nebraska Public Power and Irrigation District will be able 
to effectuate economies and savings in the cost of producing electric energy, 
operation, maintenance, overhead, and Federal taxes in connection with the 
facilities proposed to be acquired from the applicant aggregating approximately 
$58,000 or approximately one-third of the total 1937 operating expenses of the 
applicant ; 
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(j) The consideration to be paid for the facilities of the applicant is not 
unreasonably high inasmuch as it will permit a rate reduction by the pur- 
chaser aggregating approximately 20% of the applicant’s present revenues from 
the sale of electric energy ; 

(k) The consideration to be paid for said facilities is not unreasonably low 
in view of the showing made by said applicant as to the cost of said facilities 
and the depreciation therein, and as to other matters bearing upon the reason- 
ableness of said consideration ; 

(1) The proposed transaction will simplify the regulation in the public in- 
terest by State and Federal Governments of the corporate control, financing, 
and operation of facilities involved in said transaction and will not adversely 
affect such regulation of other facilities ; 

Wherefore, the Commission finds that: 

The proposed disposition of facilities will be consistent with the public inter- 
est and, subject to the terms and conditions specified below, will secure the 
maintenance of adequate service and the coordination in the public interest 
of the facilities involved in said transaction: 

And the Commission orders that: 

(A) The aforesaid sale in accordance with the terms of the application is 
hereby authorized and approved, provided the facilities sold include the facili- 
ties of the applicant necessary to the transmission and sale of electric energy 
to the town of Mahaska, Kansas, and provided further that such sale shall first 
have been duly authorized by applicant’s stockholders; 

(B) The foregoing authorization and approval shall be without prejudice 
to the authority of the Commission with respect to rates, valuations, services, 
or any matters whatsoever which may come before this Commission or any 
other regulatory body ; 

(C) Within thirty days following the date of this order and every thirty 
days thereafter until the proposed sale has been fully consummated, the ap- 
plicant shall file with this Commission a verified report stating the progress 
and status of the proposed sale and ali facts necessary to show compliance with 
the terms of this order. 


Order authorizing intervention of the Power Authority of the State of 
New York 


The Niagara Falls Power Company 
(Project No. 16) 
April 9, 1938 


Upon petition filed May 4, 1937, by The Power Authority of the State of 
New York for leave to intervene and become a party to the proceedings before 
the Commission on the application of The Niagara Falls Power Company for 
amendment of license for Project No. 16, to divert an additional 275 cubic 
feet of water per second through said project; upon objections thereto filed 
by said licensee on May 14, 1937, and by the Attorney General of the State 
of New York on behalf of The Water Power and Control Commission on 
January 26, 1938; and upon the record of the hearing thereon held by the 
Commission on March 16, 1938, and the briefs and arguments submitted by 
the respective parties; 

1693—40——47 
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It appearing that: 


(1) The petitioner is a duly qualified agency of the State of New York, 
organized and existing under the Power Authority Act of said State (chapter 
772, Laws of 1931), and is charged with duties and responsibilities directly 
related to the development of navigation and the creation and development 
of hydroelectric power in the interest of the people of the State of New York 
in that part of the St. Lawrence River within the boundaries of said State; 

(2) The petitioner has made studies concerning the most economical and 
most comprehensive utilization in the public interest of the water power 
resources of said region, embracing the navigable streams on the international 
boundary between the State of New York and the Dominion of Canada and 
including the Niagara River; 

(3) The petitioner is in a position to furnish valuable information and 
assistance to the Commission in its further consideration of the licensee’s 
application for amendment of license; : 

(4) The petitioner, as an agency of the State of New York authorized to 
develop and market the power of the International Section of the St. Lawrence 
River, is a prospective competitor of the applicant in the pending procedure; 

(5) The granting of said petition for intervention will be in the public 
interest ; 

(6) The petitioner has made due showing that it is a proper intervening 
party within the contemplation of section 308 (a) of the Federal Power Act; 

The Commission orders that: 

Said petition be and the same is hereby granted, and The Power Authority 
of the State of New York is hereby permitted to intervene as a formal party 
in the further proceedings with respect to the licensee’s said application for 
amendment of license. 


Finding of Commission 


In the Matter of Declaration of Intention of Brazos River Conservation and 
Reclamation District 


(Docket No. DI-142) 
April 13, 1938 


Upon declaration of intention filed March 29, 1938, by Brazos River Con- 
servation and Reclamation District, of Temple, Texas, (hereinafter called the 
declarant), pursuant to section 23 (b) of the Federal Power Act, to construct 
a dam, waterpower plant, and a reservoir at Possum Kingdom Bend on the 
Brazos River in Palo Pinto County, Texas; 

After investigation of the proposed construction and upon consideration 
of said declaration, the matters contained therein and in various reports of 
the Congress, the Chief of Engineers, War Department, and the United States 
Geological Survey, it appearing to the Commission that: 

(a) The declarant is a municipality, created, organized and existing under 
the laws of the State of Texas and authorized to put into effect a flood control 
and conservation plan in the so-called Brazos District ; 

(6) The declarant proposed to construct and operate a project consisting 
of a dam (designated Possum Kingdom Dam), a water power plant, and a 
reservoir having a storage capacity of approximately 750,000 acre-feet, said 
dam and water power plant to be located on the Brazos River about 690 miles 
above its mouth (measured along the river) and about 18 miles northwesterly 
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from Mineral Wells, Texas, said reservoir affecting lands in Palo Pinto 
and Young Counties, and, to a lesser extent, in Stephens and Jack Counties, all 
in the State of Texas; 

(c) Said proposed dam would be about 154 feet high, as measured from 
the bed of the river, and the maximum normal level of the reservoir would 
be at elevation 1,000 feet above mean sea level and would provide a maximum 
power head of about 129 feet ; 

(d) The declarant proposes to install, along with the construction of said 
dam, hydroelectric generating machinery, the initial installation being not 
less than 10,000 kilowatts capacity, with provision for the possible installa- 
tion of additional units so that the total installed capacity will be not in excess 
of 30,000 kilowatts ; 

(e) The initial power installation of 10,000 kilowatts would require, for 
reasonably efficient operation, 1,300 cubic feet of water per second at a head 
of 110 feet; and an ultimate installation of 30,000 kilowatts would require 
about 3,900 cubic feet of water per second at the same head; and the water 
required for operation of said power installations would vary with the head; 

(f) The lowermost 254 miles of the Brazos River, from Old Washington to 
the Gulf of Mexico, was navigable in its natural state, has been improved by 
the United States for navigation, is now susceptible of being navigated, and is, 
therefore, “navigable waters” of the United States as defined in section 3 of 
the Federal Power Act; 

(g) While the declarant has not stated any definite plan of operation of 
said project, it is reasonably estimated that the effect of the operation of 
said project at the Richmond and Rosenberg gauging stations in the navigable 
section of the river, 102 miles and 112 miles, respectively, above its mouth for 
various periods of the water years ended September 30, 1927, 1930, 1933, and 
1936, would have ranged between an increase of stage of 3.5 feet and a 
decrease of 2.7 feet, and the upper end of the tidewater stretch would prob- 
ably have been affected appreciably ; 

(kh) Over considerable periods of time said proposed project, by reason of 
its regulating effect on the natural flow of the river at the site, would cause 
substantial changes in the volume of flow and the stage to the navigable sec- 
tion of the river; at times the operation of the project might increase the 
flow and depths, and thus benefit navigation; and at other times the operation 
of the project might decrease the flow and depths, and thus produce effects 
detrimental to navigation ; 

(i) The control of floods, stated as one of the main objectives of said 
project, would have a tendency to effect beneficially the navigable capacity 
of the lower river by mitigating the damage from caving banks, shifting bars, 
filling of channels, deposits of snags, and the destruction of docks, wharves, 
and other facilities; and 

(j) The operation of said Possum Kingdom Dam, power plant, and reservoir, 
either solely for the production of hydroelectric power or for the production 
of hydroelectric power as an incident to the control of floods, irrigation, and 
other purposes, might substantially affect stages of the Brazos River at and 
below Old Washington, such effects being sometimes beneficial and sometimes 
dertimental to the interests of navigation; 

The Commission, therefore, finds that: 


The interests of interstate or foreign commerce would be affected by such 
proposed construction. 


716 FEDERAL POWER COMMISSION 


Order granting partial exemption from payment of 1937 annual charges 
City of Ketchikan, Alaska 
(Project No. 420) 
April 19, 1938 


Upon application of the City of Ketchikan, Alaska, licensee under license 
for Project No. 420, filed on January 24, 1938, for exemption from payment 
of annual charges for the year ending December 31, 1937, pursuant to the 
terms of section 10 (e) of the Federal Power Act, and the Yegulations of 
the Commission thereunder, on the ground that the licensee is a municipality, 
and that the power generated by said licensed project during said year was 
sold to the public without profit; 

The Commission having considered said application and matters of record 
pertaining thereto, finds that: 

(1) Licensee is a municipality within the meaning of section 10 (e) of 
the Federal Power Act; 

(2) Licensee’s application discloses that its operations for the year ending 
December 31, 1987, resulted in a substantial net profit after deducting operat- 
ing expenses, including depreciation and interest on indebtedness, over and 
above revenue from power sold to the City and miscellaneous revenues; 

(3) Licensee’s application discloses that 7.94% of the total utilized energy 
for said year was used for municipal purposes and licensee is therefore 
entitled to be exempt to that extent from the payment of the $312.01 annual 
charge heretofore billed, or $24.77, leaving a net annual charge of $287.24 for 
said year; 

And the Commission orders that: 

(A) Said licensee be exempted from payment of its annual charge for 
the year ending December 31, 1937, to the extent of $24.77 leaving a net annual 
charge of $287.24 due for said year; and that said application be in all other 
respects denied ; 

(B) The licensee be allowed to pay the amount of the revised charge within 
30 days after receipt of revised statement in accordance herewith without the 
imposition of penalty. 


Order dismissing petition for intervention of Seneca Nation of Indians 
of New York 


The Niagara Falls Power Company 
(Project No. 16) 
April 29, 1938 


Upon petition filed June 7, 1937, by the Seneca Nation of Indians of New York 
for leave to intervene and become a party to the proceedings before the Com- 
mission on the application of The Niagara Falls Power Company for amend- 
ment of license for Project No. 16 to divert an additional 275 cubic feet per 
second through said project ; 

It appearing that: 

(a) The said petition is based upon a claim by said Seneca Nation to the 
lands occupied by said Project No. 16, the adjacent waters, and a share in the 
annual charges for their use; 
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(b) The Commissioner of Indian Affairs, who could represent the said Seneca 
Nation in such proceedings, was requested-by the Commission to consider the 
said petition and comment or make recommendations thereon ; 

(c) The Assistant Commissioner of Indian Affairs, with the approval of the 
Assistant Secretary of the Interior, has advised the Commission that pending a 
determination by the Department of Justice of the merits of the aforesaid claim 
of the Seneca Nation, no objection will be interposed by his department to a 
dismissal of said petition without prejudice and that he had been advised by a 
representative of the Seneca Nation that he was agreeable to such procedure; 

(d) The claim of the Seneca Nation is in the nature of a suit to try title to 
the lands and adjacent waters utilized by Project No. 16, and the Federal Power 
Commission is without power and authority to decide such questions ; 

The Commission orders that: 

The said petition for leave to intervene and become a party to the aforesaid 
proceedings be and it is hereby dismissed without prejudice to the right of the 
Seneca Nation to assert and establish ownership or title to said lands and 
waters in any other appropriate proceeding. 


Order authorizing and approving transfer of assets 


Missouri General Utilities Company and The Twin City Light and Power Company 


(Docket No. IT-5477) 
May 18, 1938 


Upon joint application filed August 5, 1937, by the Missouri General Utilities 
Company (hereinafter referred to as the Missouri Company) and The Twin City 
Light and Power Company (hereinafter referred to as Twin City Company) for 
an order authorizing and approving the conveyance of all of the facilities of the 
Twin City Company to the Missouri Company, consisting principally of a part 
of a 33,000 volt transmission line about twenty miles in length, and the merger 
or consolidation by the Missouri Company of its facilities with said facilities of 
the Twin City Company, in consideration of the cancellation of all indebtedness 
owed by the Twin City Company to the Missouri Company, amounting to $35,- 
651.72, and the assumption by the latter of any other debts that the Twin City 
Company may owe; and as an incident to such conveyance, the acquisition of 
all shares of stock in the Twin City Company by the Missouri Company from 
the American Utilities Company for a consideration of $1.00; reasonable notice 
of the said application having been duly given and a hearing thereon having 
been duly held; 

The Commission, having considered the record of the proceedings had on said 
application, including the transcript of the testimony adduced at the hearing, 
and the exhibits introduced, finds that: 

(1) The Twin City Company is a corporation organized and existing under 
the laws of the State of Missouri ; 

(2) The Missouri Company is a corporation organized and existing under the 
laws of the State of Missouri; 

(3) The Twin City Company does not supply or sell electric energy to the 
consuming public; 

(4) The Twin City Company owns facilities for the transmission of electric 
energy in interstate commerce from a point at or near Wittenberg, where electric 
energy generated in Illinois is received from the Central Illinois Public Service 
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Company, to a point at or near the incorporated Village of Longtown, all in 
Perry County, Missouri, together with certain easements, rights-of-way, per- 
mits, and other assets appurtenant thereto, and said facilities constitute the 
whole of the facilities of the Twin City Company subject to the jurisdiction 
of the Commission and are the facilities for the conveyance of which authoriza- 
tion is now sought; 

(5) The Missouri Company operates the aforesaid transmission facilities of 
the Twin City Company, and owns and operates other facilities for the 
transmission of electric energy in interstate commerce, including facilities for 
transmission of electric energy from the aforesaid facilities of the Twin City 
Company in a northerly direction into Ste. Genevieve, Missouri, and to towns ad- 
jacent to Ste. Genevieve, and to the aforesaid transmission facilities of the 
Twin City Company and the Missouri Company ; 

(6) The proposed acquisition by the Missouri Company of all the capital stock 
in the Twin City Company is incidental and ancillary to the proposed convey- 
ance of the aforesaid facilities of the Twin City Company ; 

(7) The proposed transactions will result in the dissolution of the Twin 
City Company, thereby eliminating a corporate entity which does not operate 
the facilities to which it has title, which is not engaged in an independent re- 
venue producing business, and which. serves no useful purpose ; 

(8) The terms of the proposed transactions as hereinafter authorized will 
in no way adversely affect or tend to affect the establishment of rates and 
charges for transmission and sale of electric energy subject to the jurisdiction 
of this Commission ; 

(9) The proposed transactions will in no way adversely affect or tend to 
affect the integration or coordination of facilities subject to the jurisdiction of 
this Commission or the maintenance of proper, adequate, or sufficient service; 

(10) Neither of the applicants holds a license under the Federal Power 
Act and the proposed transactions will in no way render more difficult the 
administration of that act or any other applicable regulatory statute and, in- 
sofar as they have any effect, will tend to simplify State and Federal regulation 
and the administration of applicable regulatory statutes; 

(11) The proposed transactions will have no adverse effect on the interests 
of security holders; 

(12) The applicants have stipulated that Exhibits G-1 and G-2 to their 
application, showing an addition of $7,000.00 to capital surplus of the Missouri 
Company as one of the accounting adjustments to record the proposed transac- 
tion, and other exhibits and parts of their application insofar as necessary, 
shall stand amended to show such $7,000.00 entry as a capital or electric plant 
acquisition adjustment account item instead of a capital surplus item; 

Wherefore, the Commission finds further that: 

(13) By reason of the foregoing facts, each of the applicants is a “public 
utility” as that term is defined in section 201 (e) of the Federal Power Act 
and used in section 203 of that act, and the proposed acquisition by the Mis- 
souri Company of all the capital stock of the Twin City Company and the pro- 
posed conveyance of the facilities of the Twin City Company to the Missouri 
Company and their merger by the Missouri Company with its facilities, are 
subject to the provisions of the latter section; 

(14) The proposed transactions as hereinafter authorized and approved will 
be consistent with the public interest; 

And the Commission orders that: 

(A) The aforesaid conveyance and merger of facilities and acquisition of 
stock, in accordance with the terms of the application amended as stipulated 
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by applicants, and as referred to in paragraph (12), above, is hereby authorized 
and approved, subject to the further provisions of this order ; 

(B) Upon consummation of the proposed conveyance and merger, the Twin 
City Company shall forthwith be dissolved ; 

(C) The foregoing authorization and approval is without prejudice to the 
authority of this Commission or any other regulatory body with respect to rates, 
valuations, services or any matter whatsoever which may come before this Com- 
mission or such other regulatory body, and nothing in this order, including the 
findings hereinbefore set forth, shall be taken as an acquiescence by this Com- 
mission in any valuation of property claimed or asserted by either of the 
applicants ; 

(D) Within thirty days following the date of this order, and every thirty 
days thereafter until the proposed transactions have been fully consummated 
and the Twin City Company dissolved, the applicants shall file with this Com- 
mission a verified report stating the progress and status of the proposed trans- 
actions and all facts necessary to show compliance with the terms of this order. 


Order confirming and approving rate schedules 
In re Bonneville Project, Columbia River, Oregon-Washington 
(Docket No. IT-5519) 


June 8, 1938 


The Administrator of the Bonneville Project, having prepared certain 


schedules of rates and charges, and general terms and conditions and defini- 
tions pertaining thereto (hereinafter collectively referred to as “Rate Sched- 
ules”), with respect to the sale of electric energy produced at said Project 
as provided in the Act of Congress approved August 20, 1937 (50 Stat. 731) 
(hereinafter referred to as the “Bonneville Act”), and having submitted said 
Rate Schedules for confirmation and approval by the Commission ; 

It appearing to the Commission that: 

(a) Section 7 of the Bonneville Act provides in part as follows: 

“Rate schedules shall be drawn having regard to the recovery (upon the 
basis of the application of such rate schedules to the capacity of the electric 
facilities of Bonneville project) of the cost of producing and transmitting 
such electric energy, including the amortization of the capital investment 
over a reasonable period of years. Rate schedules shall be based upon an 
allocation of costs made by the Federal Power Commission” ; 

(b) By its order adopted February 8, 1938, the Commission made an 
allocation of costs to the initial power development of the Bonneville Project; 

(c) The Rate Schedules designated as Wholesale Power Rate Schedules 
A-1 and B-1 relate to prime power and secondary power, respectively, at the 
Bonneville Project Power Plant, hereinafter referred to as “At Site” power, 
and the Rate Schedules designated as Wholesale Power Rate Schedules C-—1 
and D-1 relate to prime power and secondary power, respectively, to be deliv- 
ered from the proposed transmission system of the Bonneville Project; 

(d) The aggregate contract demands for “At Site” power are limited to 


20 percent of the installed generating capacity of the Bonneville Project 
Power Plant; 
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(e) Said Rate Schedules do not cover all possible types of power or condi- 
tions of service that will be available from the Bonneville Project but do 
cover certain essential classes of power and customers; 

(f) At various times between the 10th and 18th days of March, 1938, public 
rate hearings were held at Boise, Idaho; Salem, Pendleton and Portland, 
Oregon; and at Olympia, Spokane, Walla Walla, and Yakima, Washington; 

The Commission, having considered said Rate Schedules, and having due 
regard to the fact that electric energy produced at the Bonneville Project is 
developed from water power created as an incident to the construction of 
the dam in the Columbia River for the purposes set forth in section 1 of 
the Bonneville Act, and based on present available information and data 
pertinent thereto, finds that: 

(1) The benefits of an integrated transmission system, and the equitable 
distribution and the widest possible diversified use of the electric energy 
developed at the Bonneville Project Power Plant will be attained by the 
establishment of (a) rates at the site of the Bonneville Project Power Plant, 
and (b) uniform rates over the transmission system within economical trans- 
mission distance of the Bonneville Project; 

(2) The Rate Schedules can reasonably be expected to yield sufficient 
revenues to recover (upon the basis of the application of such rate schedules 
to the capacity of the electric facilities of the Bonneville Project) the allocated 
cost of producing and the cost of transmitting electric energy produced at 
the Bonneville Project, including the amortization of the allocated capital 
investment over a reasonable period of years; 

Now, therefore, the Commission orders that: 

(A) The Rate Schedules, designated as Wholesale Power Rate Schedules 
A-1, B-1, C—1, and D-1, and the General Terms and Conditions and Definitions 
pertaining thereto, all being attached hereto and made a part hereof, be and 
the same are hereby confirmed and approved; 

(B) Said Rate Schedules may be modified from time to time by the Admin- 
istrator, subject to confirmation and approval by the Federal Power 
Commission. 


DEPARTMENT OF INTERIOR—THE BONNEVILLE PROJECT 
SCHEDULES OF RATES AND CHARGES 
General terms and conditions 


Purchase of power under all rate schedules and contracts shall be subject to 
the following general terms and conditions: 

Conservation of Natural Resources.—Power from the Bonneville Project 
Power Plant shall be available only to those purchasers, the waste products 
from whose plants or operations shall not be harmful to, or destructive of, the 
fish or other aquatic life of the Columbia River; nor otherwise pollute the 
stream; nor detract from the scenic beauties of the Columbia River Gorge. 

Measurement of demand, energy, and power factor—Demand and energy 
measurements shall be made by suitable instruments at the point, or points, of 
delivery; or may, at the option of the Administrator, be made at some other 
point, or points, where housing facilities are available or may be made avail- 
able, or operation simplified; Provided, however, That in the event the metering 
is effected at some other location than at the point of delivery, suitable correc- 
tion shall be made by the Administrator, of the amounts determined at such 
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location, so that the adjusted amounts will, so far as possible, reflect the exact 
quantities delivered at the actual point, or points, of delivery. 

The Administrator shall, without charge to the purchaser, install and main- 
tain the necessary meters for measuring the maximum demand, and the 
amount of energy furnished to purchaser ; Provided, however, That should these 
meters fail, or be found inaccurate, the maximum demand, and the amount 
of energy delivered, will be estimated by the Administrator from the best 
information available. The Administrator may also measure power factor. 
The purchaser shall permit the use of his housing and other facilities for 
Administrator’s metering equipment. 

Whenever a purchaser contracts for Secondary power in addition to Prime 
power, computation of his billing demands under the two classes of service 
shall be made as follows: When the sum of the purchaser’s billing demands 
exceeds the sum of his contract demands, the excess of his billing demands 
above his contract demands shall be billed as Prime power or Secondary power, 
in the ratio that each contract demand bears to the sum of the contract 
demands; Provided, however, That the amount billed as Prime power shall, in 
no case, be less than the highest billing demand established for Prime power 
during the preceding eleven months; nor, in the case of curtailed Secondary 
power deliveries, shall the amount billed as Prime power be less than the 
difference between the total of the Prime and Secondary demands, and the 
curtailed Secondary power demand as prorated to the purchaser by the 
Administrator. 

At Site Power—tThe aggregate contract demands for “At Site” power, prime 
and secondary, shall not exceed 20% of the installed generating capacity of 
the plant. 

Meter Tests—The Adminstrator shall, not less frequently than once a year, 
make periodical tests and inspections of metering equipment installed by him, 
in order to maintain a high standard of accuracy. At the request of pur- 
chaser, the Administrator may make additional tests or inspection of such 
equipment in the presence of representatives of purchaser. If such additional 
tests show that the metering equipment does not register or indicate within 2 
percent of the correct reading, the metering equipment shall be corrected, and 
an adjustment will be made in purchaser’s bill over a period of not more 
than 30 days prior to date of such test unless the period of faulty registration 
cin be definitely established. Such tests shall be made without charge to the 
purchaser. 

Inspections.—The Administrator shall have the right, but shall not be obli- 
gated, to inspect purchaser’s installation at any time, and reserves the right 
to reject any wiring or equipment not in accordance with the Administrator's 
reasonable standards; but such inspection, or failure to inspect, or to reject, 
shall not render the Administrator, his agents, or employees, liable or responsi- 
ble for any loss, damage, or accident resulting from defects in the installation 
of any electrical equipment, or from violation of the contract of which these 
terms and conditions are a part. 

Purchaser's responsibility for property installed by the Administrator—aAll 
meters, services, and other equipment furnished by the Administrator shall be 
and remain the property of the United States, and the right to remove, replace, 
or repair all such equipment is expressly reserved. The purchaser shall 
exercise proper care to protect the property of the United States on purchaser’s 
premises, and in the event of loss or damage to property of the United States, 
arising from neglect of purchaser, the cost of necessary repairs or replacement 
shall be paid by purchaser. 
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Right of access—Administrator’s identified employees shall have access to 
purchaser’s premises at all reasonable times for the purpose of reading meters, 
and for testing, repairing, renewing, exchanging, or removing any or all equip- 
ment installed by the Administrator, 

Additional loads.—No change shall be made in purchaser’s installation that 
may cause his demand to exceed his contract demand by 10 percent except after 
notice to and written permission from the Administrator. Additions to, or mate- 
rial changes in the characteristics of load, made without permission from the 
Administrator, shall render purchaser liable for any damage caused by the 
additional or changed installation, and to cancellation of the contract. 

Purchaser's lines and equipment.—All lines and substations from point of 
delivery (as defined in the contract of which these terms and conditions are a 
part), and all electrical equipment, except the metering equipment installed by 
the Administrator, located on purchaser’s side of such point of delivery, shall be 
furnished, installed, and maintained by purchaser. 

Purchaser's lines and equipment.—Standards. All lines and equipment of 
purchaser must conform to accepted modern practice, as exemplified by the 
requirements of the National Electrical Safety Code, and the National Electric 
Code, and to such State and local regulations as may apply. 

Billing—Bills will be rendered monthly and shall be due and payable at the 
office of the Administrator within fifteen days from the date of the bill. Failure 
to receive bill shall not release purchaser from payment obligation. If payment 
is not made on or before the close of business on the date due a penalty of two 
percent (2%) of the bill rendered will be added for failure to pay within the 
fifteen days. Should bills not be paid within the fifteen days, the Administra- 
tor may, at any time thereafter, and after giving the purchaser ten days advance 
notice in writing, discontinue service. 

Should the final date for payment of the bill fall on a Sunday or holiday, 
the business day next following the final date will be held as a day of grace 
for delivery of payment. Remittances received by mail after expiration of the 
time limit for payment, will be accepted by Adminstrator as made in time if the 
incoming envelope bears United States Post Office date stamp of the final date 
for payment, or any date prior thereto. 

Discontinuance of supply under this section shall not relieve the purchaser 
of his liability for the agreed minimum monthly payment during the time the 
supply of energy is so discontinued. 

Interruption of Service.—Administrator will furnish energy as agreed upon 
continuously so far as reasonable diligence will permit; but neither the United 
States, the Administrator, nor his duly authorized employees shall be liable for 
damages when, for any reason, suspensions of the operation of the generation 
and transmission system serving purchaser, or any part thereof, shall interfere 
with the delivery of electric energy to purchaser; nor shall such an interrup- 
tion constitute a breach of contract on the part of the Administrator. Adminis- 
trator will, whenever possible, give reasonable notice of any predetermined 
interruption to purchaser’s service; and, in event of curtailment of power, shall 
give preference to purchasers of Prime power for resale. 

Voltage fluctuations caused by purchaser.—Electric service must not be used 
in such a manner as to cause unusual fluctuations or disturbances to the system 
of the Bonneville Project. Administrator may require purchaser at his own 
expense to install suitable apparatus to reasonably limit such fluctuation. 

Balancing of loads.—Purchaser shall at all times take and use energy in 
such manner that the load will be balanced between phases as nearly as prac- 
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ticable to within 10 percent. In the event of unbalanced polyphase loads, Ad- 
ministrator reserves the right to require purchaser at his own expense to make 
the necessary changes to correct this condition, or to compute the kilowatt 
demand on the assumption that the load on each phase is equal to the greatest 
load on any phase. 

Notice of trouble—Purchaser shall notify the Administrator immediately 
should the service be unsatisfactory for any reason; or should there be any 
defects, trouble, or accidents affecting the supply of electricity. Such notices, 
if verbal, should be confirmed in writing. 

Single point delivery.—Unless otherwise specifically provided in the con- 
tract, if service is rendered from more than one substation, or through more 
than one transformation at the same substation, Administrator will bill pur- 
chaser for power at each substation or additional transformation separately. 

Contracts.— 

1. Contracts for the sale of electric energy to any private person or agency 
other than a privately-owned public utility engaged in selling electric energy 
to the general public, shall contain a provision forbidding such private purchaser 
to resell any of such electric energy so purchased to any private utility or 
agency engaged in the sale of electric energy to the general public, and requiring 
the immediate cancelling of such contract of sale in the event of violation of 
such provision. 

2. Contracts shall be binding in accordance with the terms thereof and shall 
be effective for such period or periods, including renewals or extensions, as may 
be provided by the rate schedule under which service is rendered, but not ex- 
ceeding in the aggregate twenty years from the dates of the making of such 
contracts. 

8. Contracts shall contain such provisions as the Administrator and pur- 
chaser agree upon for the equitable adjustment of rates at appropriate intervals, 
not less frequently than once in every five years. Such adjustments of rates 
shall be subject to the approval of the Federal Power Commission. 

4. Contracts with purchasers engaged in selling electric energy to the general 
public shall provide that the Administrator may cancel such contract upon five 
years’ notice in writing if in the judgment of the Administrator any part of the 
electric energy purchased under such contract is likely to be needed to satisfy 
the requirements of public bodies or cooperatives, and that such cancellation 
may be with respect to all or any part of the electric energy so purchased under 
the contract. 

5. Contracts with any utility engaged in the sale of electric energy to the 
general public shall contain such terms and conditions, including among other 
things, stipulations concerning resale and resale rates by any such utility, as 
the Administrator may deem necessary, desirable, or appropriate to insure 
that resale by such utility to the ultimate consumer shall be at rates which are 
reasonable and nondiscriminatory. Such contract shall also require such utility 
to keep on file in the office of the Administrator a schedule of all its rates and 
charges to the public for electric energy and such alterations and changes therein 
as may be put into effect by such utility. 

Federal Power Commission.—Schedules of rates and charges for electric 
energy produced at the Bonneville Project and sold to purchasers shall become 
effective only after confirmation and approval of the Federal Power Commission. 
Subject to confirmation and approval of the Federal Power Commission such 
rate schedules may be modified from time to time by the Administrator. 
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Definitions 


The terms appearing in the “Schedules of Rates and Charges” and in the 
“General Terms and Conditions” shall have the following meanings: 

Administrator.—Means the Bonneville Project Administrator. 

“At Site’—Refers to the Bonneville Project Power House, or points adjacent 
thereto. 

Billing demand.—Purchaser’s maximum or contract demand used for com- 
puting power bill. 

Bonneville Project—Means dam, locks, power plant, and appurtenant works 
at Bonneville, Oregon, and North Bonneville, Washington; and such other 
facilities as may be constructed, leased, or acquired in accordance with the 
Bonneville Act. 

Contract demand—The kilowatts of demand specified in the purchaser's 
eontract for power, to establish the amount of power that will be sold the 
customer under the particular agreement. 

Cooperative and cooperatives——Any form of non-profit-making organization 
or organizations of citizens supplying, or which may be created to supply 
members with any kind of goods, commodities, or services as nearly as 
possible at cost. 

Dollars per year per kilowatt—The amount of money charged annually for 
each kilowatt of contract demand, or maximum billing demand. 

Electric energy—(See Energy). 

Energy.—HElectrie energy, measured in kilowatt-hours. 

Kilowatt.—The rate of power generation, or delivery, equal to approximately 
1.341 horsepower (44,253 foot-pounds per minute). 

Kilowatt-hour.—The amount of energy generated or delivered in one hour, 
when delivery is at a constant rate of one kilowatt. 

Load.—Power requirements of a purchaser, or purchasers, supplied by the 
Bonneville Project. 

Point of delivery—Unless otherwise specifically defined in the power sched- 
ules or contracts with the purchaser, means at the point of connection of 
the purchaser’s lines with the switch on the feeder through which the pur- 
chaser receives power delivery. 

Power.—When used in text refers to either kilowatts of demand or kilo- 
watt-hours of energy, or both; when reference is made to definite amounts of 
energy or to a rate of power generation or power delivery, it is expressed in 
kilowatt-hours, or kilowatts, as required. 

Power factor.—Defined as the ratio of the kilowatts to the kilovolt-amperes 
supplied to a system determined at the time of the purchaser's maximum 
monthly demand. 

Prime power.—Prime power, as referred to herein, is defined as the kilowatt 
output capacity that is estimated to be available at the Bonneville Project 
Power Plant (based on stream-flow records 1879 to 1934) 99.5 percent of the 
time; viz., whenever the flow in the Columbia River at the Bonneville Project 
Power Plant site is less than 800,000 c.f. s. and greater than 35,000 c.f.s. (the 
minimum unregulated flow of record). 

Private purchasers.—Persons, firms, or corporations, other than privately- 
owned utilities, public bodies, or cooperatives, requiring power for use in their 
own plants and operations. 

Public body or public bodies —Means States, public power districts, counties, 
and municipalities, including agencies or subdivisions of any thereof. 

Secondary power.—All power that can be produced at the Bonneville Project 
Power Plant in excess of that defined as Prime. Secondary power is not 
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continuously available. When it is produced, but in less than the aggregate 
contract demands, the Administrator may curtail deliveries to purchasers. 
Year.—Twelve consecutive calendar months. 


Wholesale power rate schedule A-1 (“At Site,” Prime Power) 


Availability —This rate schedule covers Prime Power delivered at the bus 
bars of the Bonneville Project Power Plant, or at such point or points adjacent 
theerto, aS may be designated by the Administrator. 

Power under this rate schedule shall be available to private purchasers for 
their own use, but not for resale; and to public bodies, cooperatives, and 
privately-owned electric utilities at $13,800 volts (nominal), for distribution 
within fifteen miles of the Bonneville Project Power Plant. 

rate.——Fourteen and One-Half Dollars ($14.50) net per year per kilowatt 
of contract demand or maximum billing demand, whichever is higher. 

Determination of demand—The demand shall be determined by suitable 
indicating and recording instruments installed at such locations as may be 
designated by the Administrator. The demand for any month shall be defined 
as the highest integrated load during any thirty-minute (30 minute) period 
occurring in the calendar month for which the determination is made. 

Maximum billing demand.—Purchaser shall maintain as nearly 100 percent 
(100%) power factor as practicable. Whenever the purchaser’s power factor 
at the time of maximum monthly demand is less than eighty-five percent 
(85%), the demand for billing purposes shall be determined by taking eighty- 
five percent (85%) of the kilovolt-amperes indicated at the time of the maxi- 
mum monthly demand. In no case shall the billing demand for any month 
be less than the contract demand, nor less than the highest billing demand 
that has occurred during the preceding eleven months: 

Contract demand.—Each contract under this schedule shall specify the amount 
of capacity in kilowatts to be made available to the purchaser each year of the 
eontract term. This capacity in kilowatts shall be termed the contract demand. 
The purchaser may not exceed the contract demand by more than 10 percent, 
without the written consent of the Administrator. 

Minimum charge——The minimum charge for service under this schedule shall 
be the contract demand at $14.50 net per kilowatt per year. 

Point of delivery—The purchaser shall accept delivery of power at approxi- 
mately 13,800 volts at the transmission-line side of the circuit breakers con- 
necting the purchaser's cables to the generator bus at the Bonneville Project 
Power Plant, or at such substation adjacent thereto, located on either the north 
bank or the south bank of the Columbia River, as may be designated by the 
Administrator. 

The purchaser shall accept delivery as provided above; and shall install, at 
his own expense, such necessary switches, cables, transmission lines, lightning 
arresters, and other equipment, as may be designated by the Administrator. 
If, however, facilities are provided by the Administrator for the delivery of 
power at a point removed from those specified above, the purchaser shall pay 
the capital or annual cost of such facilities, 

Character of service—Delivery of power hereunder shall be at approximately 
13,800 volts, three phase, and sixty cycles. 

Payments.—Bills shall be rendered monthly, on the basis of one-twelfth of 
the annual rate, and shall be due and payable at the office of the Administrator 
within fifteen days from the date of the bill. 

The above rate is net. If payment is not received on or before the close of 
business on the date due a penalty of two percent (2%) of the bill rendered 
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will be added for failure to pay within the fifteen days. Should bills not be 
paid within the fifteen days, the Administrator may, at any time thereafter, 
and after giving the purchaser ten days advance notice in writing, discontinue 
service. 

Contract and term.—Service under this schedule shall, in each case, be 
covered by a contract entered into with each purchaser by the Administrator. 

Contracts shall be for a period of not less than five years, nor more than 
twenty years in the aggregate, including renewals or extensions provided for 
therein, from date of making. 

Adjustment of rates—Contracts shall contain such provisions as the Adminis- 
trator and purchaser agree upon for the equitable adjustment of rates at 
appropriate intervals, not less frequently than once in every five years. Such 
adjustments of rates shall be subject to the approval of the Federal Power 
Commission, 

Rules and regulations —Purchase of power under the rate schedule shall be 
subject to the rules and regulations prescribed by the Administrator, contained 
in the General Terms and Conditions, which by reference are made a part of 
the schedule and to all the provisions of the Bonneville Act. 


Wholesale power rate schedule B-1 (“At Site,” Secondary Power) 


Availability—tThis rate schedule covers Secondary Power delivered at the bus 
bars of the Bonneville Project Power Plant, or at such point or points adjacent 
thereto, as may be designated by the Administrator. 

Power under this rate schedule shall be available to private purchasers for 
their own use, but not for resale; and to public bodies, cooperatives, and 
privately owned electric utilities at 13,800 volts (nominal), for distribution 
within fifteen miles of the Bonneville Project Power Plant. However, service 
under this schedule shall be available only to purchasers having contracts with 
the United States for Prime Power. 

Rate.—Nine and One-Half Dollars ($9.50) net per year, per kilowatt of 
contract or maximum billing demand, whichever is higher. 

Determination of demand.—The demand shall be determined by suitable indi- 
eating and recording instruments installed at such locations as may be desig- 
nated by the Administrator. The demand for any month shall be defined as 
the highest integrated load during any thirty-minute (30-minute) period occur- 
ring in the calendar month for which the determination is made. 

Mazimum billing demand.—Purchaser shall maintain as nearly 100 percent 
(100%) power factor as practicable. Whenever the purchaser’s power factor 
at the time of maximum monthly demand is less than eighty-five percent (85%), 
the demand for billing purposes shall be determined by taking eighty-five percent 
(85%) of the kilovolt-amperes indicated at the time of the maximum monthly 
demand. In no case shall the billing demand for any month be less than the 
contract demand, nor less than the highest billing demand that has occurred 
during the preceding eleven months. 

Limitation of demand.—Purchaser’s contract demand for service under this 
schedule shall not exceed the contract demand under the purchaser's contract 
for Prime Power. 

Contract demand.—Each contract under this schedule shall specify the amount 
of capacity in kilowatts to be made available to purchaser, each year of the 
contract term. This capacity in kilowatts shall be termed the contract demand. 
The purchaser may not exceed his contract demand by more than 10 percent, 
without the written consent of the Administrator. 
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e Whenever it becomes necessary for the Administrator to curtail, for any 
,, period, deliveries of power hereunder below the contract demand specified, the 
e curtailed demand shall be substituted for the contract demand for the period. 

Minimum charge.—The minimum charge for service under this schedule shall 
e be the contract demand at $9.50 net per kilowatt per year. 

r. Point of delivery.——The purchaser shall accept delivery of power at approxi- 
n mately 13,800 volts at the transmission-line side of the circuit breakers con- 
r necting the purchaser’s cables to the generator bus at the Bonneville Project 
Power Plant, or at such substation adjacent thereto, located on either the north 
3- bank or the south bank of the Columbia River, as may be designated by the 
it Administrator. 
h The purchaser shall accept delivery as provided above; and shall install, at 
or his own expense, such necessary switches, cables, transmission lines, lightning 
arresters, and other equipment, as may be designated by the Administrator. If, 
ye however, facilities are provided by the Administrator for the delivery of power 
~d at a point removed from those specified above, the purchaser shall pay the 
of capital or annual cost of such facilities. 
Character of service.—Delivery of power hereunder shall be at approximately 
13,800 volts, three phase, and sixty cycles. 
Payments.—Bills shall be rendered monthly, on the basis of one-twelfth of 
the annual rate, and shall be due and payable at the office of the Administrator 
- within fifteen days from the date of the bill. 
nt The above rate is net. If payment is not received on or before the close of 
business on the date due a penalty of two percent (2%) of the bill rendered 
“el will be added for failure to pay within the fifteen days. Should bills not be 
nd paid within the fifteen days, the Administrator may, at any time thereafter, 
_ and after giving the purchaser ten days advance notice in writing, discontinue 
we service. 
th Delivery of power.—Power delivery is not guaranteed under this schedule, 
and in case of power shortage the amount of power available will be prorated 
of among purchasers on the basis of the amounts contracted for. 

Contract and term.—Service under this schedule shall, in each case, be cov- 
di- ered by a contract entered into with each purchaser by the Administrator. 
ig- Contracts shall be for a period of not less than one year, nor more than 
0H twenty years in the aggregate, including renewals or extensions provided for 
therein, from date of making. 

Adjustment of rates.—Contracts shall contain such provisions as the Adminis- 
mt trator and purchaser agree upon for the equitable adjustment of rates at appro- 
sad priate intervals, not less frequently than once in every five years. Such adjust- 
o)s ments of rates shall be subject to the approval of the Federal Power Com- 
at mission. 
nly Rules and regulations.—Purchase of power under the rate schedule shall be 
_ subject to the rules and regulations prescribed by the Administrator, contained 
a in the General Terms and Conditions, which by reference are made a part of 
his the schedule and to all the provisions of the Bonneville Act. 
act Wholesale power rate schedule C-1 (Transmission System Prime Power) 
ant Availability—This rate schedule covers Prime Power delivered from the 
the Bonneville Project Transmission System at points to be designated by the 
nd. Administrator. 
ont, Power under this schedule shall be available to public bodies, cooperatives, 


and privately owned electric utilities for resale. 


728 FEDERAL POWER COMMISSION 


Rate.—Seventeen and One-Half Dollars ($17.50) net per year, per kilowatt of 
contract demand or maximum billing demand, whichever is higher. 

Determination of demand.—The demand shall be determined by suitable 
indicating and recording instruments installed at such locations as may be 
designated by the Administrator. The demand for any month shall be de- 
fined as the highest integrated load during any thirty-minute (30 minute) 
period occurring in the calendar month for which the determination is made. 

Mazvimum billing demand.—Purchaser shall maintain as nearly 100 percent 
(100%) power factor as practicable. Whenever the purchaser’s power factor 
at the time of maximum monthly demand is less than eighty-five percent 
(85%), the demand for billing purposes shall be determined by taking eighty-five 
percent (85%) of the kilovolt-amperes indicated at the time of the maximum 
monthly demand. In no ease shall the billing demand for any month be less 
than the contract demand, nor less than the highest billing demand that has 
occurred during the preceding eleven months. 

Contract demand.—Each contract under this schedule shall specify the amount 
of capacity in kilowatts to be made available to purchaser each year of the 
contract term. This capacity in kilowatts shall be termed the contract demand. 
The purchaser may not exceed his contract demand by more than 10 percent, 
without the written consent of the Administrator. 

Minimum charge.—The minimum charge for service under this schedule shall 
be the contract demand at $17.50 net per kilowatt per year. 

Optional billing.—Cooperatives and other small customers to whom this sched- 
ule is available, purchasing their entire energy requirements from the Bonne- 
ville Project and requiring less than 1,000 kw. of contract demand will be 
permitted a developmental period of two years commencing with the date 
service is first rendered. During this period monthly bills rendered shall not 
exceed five (5) mills multiplied hy the number of kilowatt-hours delivered for 
the month. 

Point of delivery—The purchaser shall accept delivery of power at the 
purchaser’s-line side of the circuit breakers connecting the purchaser's wires 
or cables to the Bonneville Project Transmission System at points to be des- 
ignated by the Administrator. 

The purchaser shall accept delivery as provided above; and shall install, ut 
his own expense, such necessary switches, cables, transmission lines, lightning 
arresters, and other equipment, as may be designated by the Administrator. 

Character of service—The voltage for this service shall be such suitable 
standard, designated by the Administrator, as load, location, and other pertinent 
conditions shall indicate desirable, and such as is available at the point 
designated. 

The frequency shall be 60-cycle commercial standard. 

The service shall be standard three phase unless otherwise agreed upon by 
the Administrator. 

Payments.—Bills shall be rendered monthly, on the basis of one-twelfth of 
the annual rate, and shall be due and payable at the office of the Administrator 
within fifteen days from the date of the bill. 

The above rate is net. If payment is not received on or before the close of 
business On the date due a penalty of two percent (2%) of the bill rendered 
will be added for failure to pay within the fifteen days. Should bills not be 
paid within the fifteen days the Administrator may, at any time thereafter, 
and after giving the purchaser ten days advance notice in writing, discontinue 
service. 
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Contract and term.—Service under this schedule shall, in each case, be 
covered by a contract entered into with each purchaser by the Administrator. 

Contracts shall be for a period of not less than five years, nor more than 
twenty years in the aggregate, including renewals or extensions provided for 
therein, from date of making. 

Adjustment of rates—Contracts shall contain such provisions as the Admin- 
istrator and purchaser agree upon for the equitable adjustment of rates at 
appropriate intervals, not less frequently than once in every five years. Such 
adjustments of rates shall be subject to the approval of the Federal Power 
Commission. 

Ruies and regulations —Purchase of power under the rate schedule shall be 
subject to the rules and regulations prescribed by the Administrator, contained 
in the General Terms and Conditions, which by reference are made a part of 
the schedule, and to all the provisions of the Bonneville Act. 


Wholesale power rate schedule D-1 (Transmission System Secondary Power) 


Availability—This rate schedule covers Secondary Power delivered from the 
Bonneville Project Transmision System at points to be designated by the 
Administrator. 

Power under this schedule shall be available to public bodies, cooperatives, 
and privately owned electric utilities for resale. However, service under this 
schedule shall be available only to purchasers having contracts with the 
United States for prime power. 

Rate.—Eleven and One-Half Dollars ($11.50) net per year, per kilowatt of 
contract demand or maximum billing demand, whichever is higher. 

Determination of demand.—The demand shall be determined by suitable indi- 
“ating and recording instruments installed at such locations as may be desig- 
nated by the Administrator. The demand for any month shall be defined 
as the highest integrated load during any thirty-minute (30-minute) period 
occurring in the calendar month for which the determination is made. 

Maximum billing demand.—Purchaser shall maintain as nearly 100 percent 
(100%) power factor as practicable. Whenever the purechaser’s power factor 
at the time of maximum monthly demand is less than eighty-five percent 
(85%), the demand for billing purposes shall be determined by taking eighty- 
five percent (85%) of the kilovolt-amperes indicated at the time of the maxi- 
mum monthly demand. In no case shall the billing demand for any month 
be less than the contract demand, nor less than the highest billing demand that 
has occurred during the preceding eleven months. 

Limitation of demand.—Purchaser'’s contract demand for service under this 
schedule shall not exceed the contract demand under purchaser's contract for 
Prime Power. 

Contract demand.—Each contract under this schedule shall specify the 
amount of capacity in kilowatts to be made available to purchaser each year 
of the contract term. This capacity in kilowatts shall be termed the contract 
demand. The purchaser may not exceed his contract demand by more than 
ten percent (10%), without the written consent of the Administrator. 

Whenever it becomes necessary for the Administrator to curtail, for any 
period, deliveries of power hereunder below the contract demand, the curtailed 
demand specified shall be substituted for the contract demand for the period. 

Minimum charge.—The minimum charge for service under this schedule shall 
be the contract demand at $11.50 net per kilowatt per year. 

Point of delivery.—The purchaser shall accept delivery of power at the pur- 
chaser’s-line side of the circuit breakers connecting the purchaser’s wires or 
1693—40——_-48 
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eables to the Bonneville Project Transmission System at points to be designated 
by the Administrator. 

The purchaser shall accept delivery as provided above; and shall install, at 
his own expense, such necessary switches, cables, transmission lines, lightning 
arresters, and other equipment, as may be designated by the Administrator. 

Character of service.—The voltage for this service shall be such suitable 
standard designated by the Administrator as load, location, and other perti- 
nent conditions shall indicate desirable, and such as is available at the point 
designated. 

The frequency shall be 60-cycle commercial standard. 

The service shall be standard three phase or as otherwise agreed upon by the 
Administrator. , 

Payments.—Bills shall be rendered monthly, on the basis of one-twelfth of the 
annual rate, and shall be due and payable at the office of the Administrator 
within fifteen days from the date of the bill. 

The above rate is net. If payment is not received on or before the close 
of business on the date due a penalty of two percent (2%) of the bill rendered 
will be added for failure to pay within the fifteen days. Should bills not be 
paid within the fifteen days, the Administrator may, at any time thereafter, 
and after giving the purchaser ten days advance notice in writing, discontinue 
service. 

Delivery of power.—Power delivery is not guaranteed under this schedule, 
and in case of power shortage the amount of power available will be pro- 
rated among purchasers on the basis of the amounts contracted for. 

Contract and terms.—Service under this schedule shall, in each case, be 
covered by a contract entered into with each purchaser by the Administrator. 

Contracts shall be for a period of not less than one year, nor more than 
twenty years in the aggregate, including renewals or extensions provided 
for therein, from date of making. 

Adjustment of rates——Contracts shall contain such provisions as the Admin- 
istrator and purchaser agree upon for the equitable adjustment of rates at 
appropriate intervals, not less frequently than once in every five years. Such 
adjustments of rates shall be subject to the approval of the Federal Power 
Commission. 

Rules and regulations.—Purchase of power under the rate schedule shall 
be subject to the rules and regulations prescribed by the Administrator, con- 
tained in the General Terms and Conditions, which by reference are made a 
part of the schedule, and to all the provisions of the Bonneville Act. 

J. D. Ross, 
Administrator, The Bonneville Project. 


Confirmed and Approved by the Federal Power Commission, June 8, 1938: 
LEon M. Fuquay, Secretary. 
Order denying application for exemption from payment of annual charges 
Nevada Irrigation District 
(Project No. 338) 


June 14, 1938 


Upon application filed May 21, 1938, by Nevada Irrigation District, licensee 
for project No. 338, for exemption from payment of annual charges for the 
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period ending December 31, 1937, pursuant to the terms of section 10 (e) of the 
Federal Power Act and regulations of the Commission thereunder, on the ground 
that the licensee is a municipality and develops no power whatever but makes 
use of waters transported over the public lands of the United States for do- 
mestic and irrigation service within the boundaries of the District; 

It appearing from the records of the Commission and said application that: 

(a) The project works are used for the routing of water through certain 
power plants of Pacific Gas and Electric Company for the purpose of developing 
electric power prior to the utilization of said water by the licensee for domestic 
and irrigation service ; 

(b) Said Pacific Gas and Electric Company is a public utility operating for 
profit ; 

The Commission, having considered said application and matters of record 
pertaining thereto, finds that: 

(1) The licensee is a municipality within the meaning of section 10 (e) of 
the Federal Power Act; 

(2) The electric power generated through the operation of the licensed 
project in conjunction with said power plants of Pacific Gas and Hlectric 
Company is generated and sold to the public by a corporation operated for 
profit, and accordingly such power is not sold to the public without profit within 
the meaning of section 10 (e) of the Federal Power Act; 

It is ordered that: 

The application of the licensee, Nevada Irrigation District, for exemption 
from the payment of annual charges for the year ending December 31, 1937, 
be and it is hereby denied. 


Order rescinding authorization for issuance of license 
White River Power Company 


(Project No. 654) 
























June 29, 1938 





It appearing to the Commission that: 
(a) On April 12, 1988, the Commission adopted an order reopening the record 
in this case and directing the applicant to show cause on or before May 16, 
1938, why the order of the Commission adopted December 8, 1936, authorizing 
the issuance of a license to the applicant for the construction, operation and 
maintenance of a proposed hydroelectric project at Wild Cat Bend on the 
White River in the State of Arkansas, designated Project No. 654, should not 
be rescinded and why the application for license for said Project No. 654 should 
not be dismissed or denied ; 

(b) By order of the Commission adopted May 16, 1938, the return date of 
said order to show cause was postponed to May 21, 1938; 

(c) On May 23, 1938, the return to said order to show cause was received by 
the Commission ; 

(d) Section 7 (b) of the Federal Power Act provides: 

“(b) Whenever, in the judgment of the Commission, the development of 
any water resources for public purposes should be undertaken by the United 
States itself, the Commission shall not approve any application for any project 
affecting such development, but shall cause to be made such examinations, sur- 
veys. reports, plans, and estimates of the cost of the proposed development as 
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it may find necessary, and shall submit its findings to Congress with such 
recommendations as it may find appropriate concerning such development.” 

(e) The Commission’s order of December 8, 1936, contains the following 
finding: 

“(8) That the licensing of the Wild Cat Bend development as hereinafter 
provided for will not affect the development of any water resources for 
public purposes which should be undertaken by the United States.” 

(f) On May 11, 1988, the Committee on Flood Control of the House of 
Representatives adopted the following resolution: 

“Resolved by the Committee on Flood Control of the House of Representa- 
tives that the Board of Engineers for Rivers and Harbors is requested to 
review the report contained in Committee Document No. 1, 75th Congress, 
ist Session, with a view to determining whether a dam at Wild Cat Shoals 
on White River, Arkansas, may be economically justified for flood control 
and power development in lieu of the Lone Rock and Norfolk Dams recom- 
inended in that document.” 

(g) The Flood Control Act of 1938, approved June 28, 19388, contains the 
following provision : 


“White River Basin” 


“The general comprehensive plan for flood control and other purposes in 
the White River Basin, as set forth in Flood Control Committee Document 
Numbered 1, Seventy-fifth Congress, first session, with such modifications 
thereof as in the discretion of the Secretary of War and the Chief of 
Engineers may be advisable, is approved and for the initiation and partial 
accomplishment of said plan there is hereby authorized $25,000,000 for reser- 
voirs; the reservoirs to be selected and approved by the Chief of Engineers.” 

The Commission, having considered the foregoing matters and the record 
of all proceedings pertaining to said Project No. 654, finds that: 

(1) The finding contained in the Commission’s order of December 8, 1936, 
that the licensing of Wild Cat Bend development as therein provided for 
will not affect the development of any water resources for public purposes 
which should be undertaken by the United States is not at this time justified 
by the record in this case ; 

(2) The public interest requires that the order of December 8, 1936, be 
rescinded and consideration of the application for license be suspended, pend- 
ing the determination of the projects in the White River Basin which will 
be undertaken by the United States; 

Wherefore, the Commission orders that: 

Said order of December 8, 1936, be and it is hereby rescinded. 


Order reducing rates for electric energy 
Village of Albany, Illinois, v. Albany Lighting Company 
(Docket Nos. IT-5484 and IT-5485) 
July 20, 1938 


It appearing to the Commission that: 

(a) On August 14, 1937, the Village of Albany, Illinois, filed a complaint 
with the Federal Power Commission alleging that the wholesale rates charged 
for electric energy sold and delivered to it by Albany Lighting Company 
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were excessive and unreasonable. On September 7, 1937, the Federal Pawer 
Commission, upon its own motion, instituted an investigation to determine 
whether rates and charges made, demanded or received by Albany Lighting 
Company, for or in connection with the transmission or sale of electric 
cnergy to the Village of Albany, Illinois, and rules and regulations affecting 
or pertaining to such rates or charges, were just and reasonable. By the 
same order of investigation, the Commission instituted an inquiry to deter- 
mine whether the rates and charges made, demanded or received by Inter- 
state Power Company, for or in connection with the transmission or sale 
of electric energy to Albany Lighting Company, and rules and regulations 
affecting or pertaining to such rates or charges, were just and reasonable. 
On October 13, 1937, respondent answering the complaint of the Village of 
Albany denied that the rates or charges assessed and collected from the 
Village of Albany for electric energy were unreasonable or excessive ; 

(b) On March 1, 1938, the Commission ordered that a hearing be held on 
March 28, 1938, upon the complaint of the Village of Albany, Illinois, and 
tit the same time assigned for hearing all matters involved in the investigation 
instituted by the Commission, upon its own motion, under date of September 
7, 1937, insofar as said investigation pertained to the rates and charges made, 
demanded or received by Albany Lighting Company, for or in connection with 
the sale of electric energy to the Village of Albany, Illinois. In accordance 
with this order of the Commission, the hearing was duly held in Chicago, 
Illinois, on March 28, 1938, before an examiner of the Commission ; 

(c) At the hearing on March 28, 1938, the Village of Albany, Illinois, 
offered testimony and evidence in support of the allegations of its complaint; 
the respondent, Albany Lighting Company, offered testimony and evidence in 
support of the rates and charges assessed and collected by it for electric 
energy sold and delivered to the Village of Albany, Lllinois, and the Federal 
Power Commission, by accounting and engineering witnesses, introduced evi- 
dence and testimony setting forth the results of its investigation of the 
property of the Albany Lighting Company, as well as its examination of the 
books, records, and accounts of the company. The respondent, Albany Light- 
ing Company, having been afforded full opportunity to cross-examine wit- 
nesses appearing on behalf of the Village of Albany, Illinois, and the wit- 
nesses appearing on behalf of the Federal Power Commission, and having 
been granted opportunity to submit testimony and evidence to rebut testi- 
mony and evidence introduced on behalf of the complainant, as well as testi- 
mony and evidence introduced by witnesses on behalf of the Federal Power 
Commission, the hearing was concluded, an opportunity extended to all par- 
ties to file briefs, and the record closed. Thereafter, counsel for Albany 
Lighting Company filed a brief dealing with some of the issues presented for 
consideration. 

The Commission, having examined and considered all the testimony and 
evidence introduced at the hearing held in this cause, finds that: 

(1) Albany Lighting Company is a corporation organized and existing under 
the laws of the State of Iowa and owns and operates a transmission line lo- 
cated entirely within the State of Iowa and extending from a connection with 
Interstate Power Company at a point south of Clinton, Iowa, to the mid- 
channel of the Mississippi River where it connects with transmission facilities 
owned and operated by the Village of Albany, Illinois. Electric energy sold 
and delivered by Albany Lighting Company to the Village of Albany is gen- 
erated by Interstate Power and Light Company in the State of Iowa and 
transmitted by the generating company over its own lines to the connection 
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with Albany Lighting Company at which point the energy sold to Albany 
Lighting Company is metered by Interstate Power Company. The transmission 
line of Albany Lighting Company consists of a single phase, 2,500-volt trans- 
mission line, approximately 1.9 miles in length originally constructed during 
the year 1916 and placed in service in January 1917; 

(2) The construction of said transmission line was financed by the sale 
of 80 shares of common stock at $25 per share and a bank loan in the amount 
of $325.00, later repaid out of earnings. The total investment of the respond- 
ent, Albany Lighting Company, in property dedicated to public service and 
used in the transmission of electric energy to the Village of Albany, as de- 
termined from its books and records as of November 30, 1937, was $3,187.83. 
All additions and betterments to the property of Albany Ligliting Company 
from the time the line was placed in service to the date of hearing were 
financed out of earnings. The record shows that accrued depreciation in 
the property as of November 30, 1937, was $945.59, leaving as the net cost of 
electric plant in service as of that date, $2,242.24. The testimony and evidence 
further shows that $50.00 will provide adequate working capital for respond- 
ent’s needs in view of the fact that it is able to discount its monthly bills due 
to Interstate Power Company after payment is received on monthly bills 
rendered to the Village of Albany. The net investment in respondent’s electric 
plant, plus necessary working capital, as of November 30, 1937, is therefore 
$2,292.24 and on this amount the respondent is entitled to a fair return; 

(8) During the 21 years, from 1917 when the transmission line in question 
was placed in service, to November 30, 1937, respondent had an aggregate net 
income of $18,503.13. From 1920 to 1937, inclusive, respondent paid to its stock- 
holders in dividends $15,720. During the last 18 years, average annual dividends 
have been 4334%. For the years 1930 to 1934, inclusive, dividends paid to 
stockholders amounted to $1,280 per annum or 64%; 

(4) Energy sold by Albany Lighting Company to the Village of Albany has 
increased from 15,690 kilowatt-hours in 1917 to 95,340 kilowatt-hours in the year 
1937 and the record in this case clearly shows that based on the yearly increase 
in kilowatt-hours purchased by Albany Lighting Company and the general trend 
of electric consumption for domestic use, it is reasonable to estimate that the 
volume of energy purchased by the Village of Albany to satisfy the demands 
upon it for electric energy will, during the year 1938, amount to at least 100,000 
kilowatt-hours. At present rates the revenue to be derived by Albany Lighting 
Company from the sale of 100,000 kilowatt-hours of electric energy to the 
Village of Albany would be $4,540. The testimony and evidence of record 
further shows that estimated deductions from operating revenue including the 
purchase price of electric energy, operating expenses, maintenance, depreciation, 
and taxes (after reduction of $110 in income taxes due to reduction in rates 
ordered hereinafter) will approximate $3,365, leaving net revenue in the amount 
of $1,175 or a net return in excess of 58% on the par value of the outstanding 
capital stock of the respondent and a return in excess of 51% on its net invest- 
ment as of November 30, 1937, in property used and useful in the public service ; 

(5) The respondent, Albany Lighting Company, is entitled to a fair return on 
its net investment and requirements for working capital, found by the Commis- 
sion to be $2,292.25 as of November 30, 1987. The testimony and evidence of 
record in this case clearly establishes that a 6% return is adequate, fair, and 
reasonable ; 

(6) Considering the estimated sales of electric energy by Albany Lighting 
Company to the Village of Albany, the revenue to be derived therefrom, deduc- 
tions properly allowable as charges against income including cost of electric 
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energy purchased, operating expenses, depreciation, taxes, and other expenses, 
as well as funds with which to pay a 6% return on the net investment of the 
Albany Lighting Company, it clearly appears that the rates charged by Albany 
Lighting Company for electric energy sold to the Village of Albany are and will 
continue to be excessive and unreasonable to the extent that such rates and 
charges produce a gross revenue in excess of $3,500; 

The Commission orders that: 

(A) Rates and charges specified and published in Albany Lighting Company 
Rate Schedule FPC No. 1 on file with the Federal Power Commission be, on 
August 30, 1938, cancelled, annulled, and without further effect and said Albany 
Lighting Company shall cease and desist on and after that date from billing 
the Village of Albany thereunder. 

(B) Albany Lighting Company file with the Commission not later than 
August 1, 1938, and effective as to all bills regularly rendered on or after 
August 30, 1938, a new schedule of reduced rates and charges, covering the sale 
and delivery of electric energy to the Villiage of Albany, Illinois, designed to 
produce, on the estimated sale and delivery of 100,000 kilowatt-hours of electric 
energy, an annual reduction of $1,040 from gross annual charges which would 
result if the present effective rates for electric energy sold and delivered to the 
Village of Albany were applied; such revised schedule of rates and charges to be 
so formulated as to properly reflect gradations in rates and charges as now pro- 
vided by the rates and charges assessed and collected by Interstate Power Com- 
pany for electric energy sold and delivered to Albany Lighting Company ; 

(C) Any reduction in the rates and charges for electric energy sold and deliv- 
ered by Interstate Power Company to Albany Lighting Company, whether 
voluntarily made or as the result of an order of the Federal Power Commission 
or otherwise, shall be reflected in reduced rates and charges to the Village of 
Albany and a new rate schedule filed with the Federal Power Commission pro- 
viding for reduced rates and charges designed to produce a reduction in total 
annual charges for electric energy sold and delivered to the Village of Albany, 
Illinois, equal to the total saving in the cost of electric energy purchased by 
Albany Lighting Company. 


Order authorizing and approving sale and merger of facilities 


Tennessee Public Service Company, and Appalachian Electric Power Company 


(Docket No. IT-5521) 
July 28, 1938 


Upon joint application, filed June 24, 1938, pursuant to section 203 (a) of 
the Federal Power Act, by Tennessee Public Service Company (hereinafter 
referred to as Tennessee Company), having its principal business office in 
Knoxville, Tennessee, and Appalachian Electric Power Company (hereinafter 
referred to as Appalachian Company), having its principal business offices in 
Roanoke, Virginia, Charleston, West Virginia, and Kingsport, Tennessee, for 
an order authorizing the disposition and sale by the Tennessee Company of 
all of its electrical facilities to the City of Knoxville, Tennessee (hereinafter 
referred to as the City), the Tennessee Valley Authority (hereinafter referred 
to as the Authority), and the Appalachian Company, reasonable notice of the 
said application having been duly given and a hearing thereon having been 
duly held; 
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The Commission, having considered the record of the proceedings had on 
said application, including the transcript of the testimony adduced and the 
exhibits introduced at the hearing, and other matters of. record, finds that: 

(1) The Tennessee Compiny is a corporation organized and existing under 
the laws of the State of Maine and qualified to transact business within the 
State of Tennessee ; 

(2) The Appalachian Company is a corporation organized and existing under 
the laws of the Commonwealth of Virginia and qualified to transact business 
in the States of West Virginia and Tennessee ; 

(3) The Tennessee Company owns and operates facilities for the transmis- 
sion of electric energy in interstate commerce between the States of Tennessee 
and North Carolina, Tennessee and Virginia, and North Carolina and Virginia ; 

(4) The Tennessee Company owns and operates facilities for the sale of 
electric energy at wholesale in interstate commerce between the States of 
Tennessee and North Carolina and the States of Tennessee and Virginia ; 

(5) The Appalachian Company owns and operates facilities for the trans- 
mission of electric energy in interstate commerce between the States of Virginia 
and Tennessee, Virginia and North Carolina, Virginia and West Virginia, Vir- 
ginia and Kentucky, and West Virginia and Ohio; 

(6) The Appalachian Company owns and operates facilities for the sale of 
electric energy at wholesale in interstate commerce between the States of 
Virginia and Tennessee, Virginia and North Carolina, Virginia and Kentucky, 
West Virginia and Kentucky, and West Virginia and Ohio; 

(7) Neither the Tennessee Company nor the Appalachian Company holds a 
license under the Federal Power Act; 

(8) The facilities owned and operated by the Tennessee Company wholly 
or in part for the transmission cf electric energy in interstate commerce and 
for the sale of electric energy at wh lesale in interstate'commerce consist of: 

(a) A 110-kv. transmission line extending from the Tennessee Company’s 
Washington substation to and through the Tennessee Company’s Arlington sub- 
station, both substations being located in the City of Knoxville, to the Tennes- 
see-North Carolina State boundary at or near Waterville, North Carolina; 

(b) A double circuit steel tower line with one three-phase circuit, known as 
the Waterville-Kingsport line, between the Tennessee-North Carolina State line, 
at or near Waterville, North Carolina, and the Holston substation of the Appa- 
lachian Company, located just outside the City of Kingsport, Tennessee ; 

(c) A 110-kv. H-frame transmission line connecting at Bridgeport, Tennes- 
see, with the transmission line described in (b) above and extending to the 
substation of the Tennessee Company located in the City of Newport, Tennes- 
see, known as the “Bridgeport-Newport tap line,” and a 66-ky. transmission 
line extending from the City of Newport to the said Arlington Substation in 
Knoxville ; 

(d) Certain 110-kv. and 66-kv. substation facilities attached to said trans- 
mission lines ; 

(9) The Tennessee Company proposes to dispose of all of its electrical 
operating facilities, including, in addition to the facilities described in find- 
ing (8) above, an electric distribution system serving the City of Knoxville, 
Tennessee, and other electric distribution systems in the several communities 
in which the Tennessee Company engages in business, and electric distribution 
facilities in rural territory adjacent or surrounding some of such communities ; 

(10) The Tennessee Company proposes to sell to the City, and the City 
has agreed to purchase, all of the Tennessee Company’s electrical facilities 
and property situated in the area known as the “Knoxville Division,” with 
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certain exceptions, and the City has agreed to pay $5,483,500 as the purchase 
price for such facilities and property, subject to certain adjustments, all as 
set forth in and pursuant to the terms of a contract made and entered into 
on June 14, 1938, by and among the Tennessee Company, the Authority, and 
the City; 

(11) The Tennessee Company proposes to sell to the authority, and the 
authority has agreed to purchase, the Tennessee Company’s electrical facilities 
and property described in finding (8) (a) above, the said 66 kv. transmission 
line extending from the City of Newport to the said Arlington substation in 
Knoxville, described in finding (8) (c) above, the substation facilities attached 
to said transmission lines, and certain electrical facilities situated within 
the said Knoxville Division, and the Authority has agreed to pay $2,551,500 
as the purchase price for such facilities and property, subject to certain 
adjustments, all as set forth in and pursuant to the terms of the aforemen- 
tioned contract of June 14, 1938; 

(12) The Tennessee Company proposes to sell to the Appalachian Company, 
and the latter has agreed to purchase, the Tennessee Company's electrical 
facilities and property consisting of the Waterville-Kingsport line, described 
in finding (8) (b) above, together with the Bridgeport-Newport tap line, 
described in finding (8) (c) above, and all necessary transformation and 
switching facilities at Kingsport, Tennessee, and Newport, Tennessee, and 
the Appalachian Company has agreed to pay $1,298,013 as the purchase price 
for such facilities and property, subject to certain adjustments, all as set 
forth in and pursuant to the terms of a contract made and entered into on 
June 10, 1938, by and between the Tennessee Company and the Appalachian 
Company ; 

(15) The total consideration for the facilities to be disposed of by the 
Tennessee Company is $9,333,013 (plus $7,810, representing net cost of capital 
additions made by the Tennessee Company between April 30, 1938, and May 
21, 1938), subject to minor adjustments as set forth in the aforementioned 
contracts ; 

(14) The Tennessee Company has submitted an original cost study of the 
facilities to be disposed of which indicates the following: 


Original construction cost of facilities for which construction cost 

records are available $7, 763, 746. 
Cost of property purchased where its cost to the person first de- 

voting it to public service is not known 971, 608. 


TENS tick aenacacimbecesoe sia aet Mannitabeaaeabimeas ones , 735, 355. 
Intangibles, such as preferred stock expenses, ete______- ; 137, 450. 38 


8, 597, 904. 94 


(15) The above amount of $8,597,904.94 represents, with the qualifications 
noted, the construction cost of such facilities at the dates at which the 
facilities were put into service, and no amount representing accrued deprecia- 
tion or exhausted service life has been deducted therefrom; the properties 
have been constructed gradually over a period of more than thirty years and 
the Tennessee Company has failed to establish or to record on its books the 
exhausted service value of the facilities to be disposed of ; 

(16) The consideration to be paid by the City, the Authority, and the 
Appalachian Company for such facilities is in excess of the construction cost 
of such facilities less accrued depreciation and the amount of such consider- 
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ation to be paid by the City is in excess of cost of constructing a substitute 
system ; 

(17) The Tennessee Company has estimated a net taxable gain resulting 
from the transaction of between $2,000,000 and $2,650,000 as taxable under 
the Revenue Act of 1938; 

(18) Although adequate provision has not been made for depreciation 
reflecting the expired service life of the facilities, the record shows that a 
wiajor portion of the facilities to be disposed of consist of revenue-producing 
distribution facilities; the balance consists largely of transmission facilites 
which are well adapted for economic coordination and the transmission and 
distribution systems of the Tennessee Company have been adequately main- 
tained out of revenues; 

(19) The electric energy requirements of the City are now being supplied 
by the Tennessee Company, and if the proposed transaction is consummated, 
the City proposes to enter into an agreement with the Authority whereby the 
Authority will supply all of the City’s electrical requirements at rates prescribed 
by the Authority applicable to residential, commercial, industrial, and 
farm consumers and municipal purposes; from computations applied to energy 
sales during 1937 applicable to such classifications of customers and purposes, 
it is estimated that a reduction in rates amounting to 35.6% for residential, 
43.4% for commercial, 32.8% for industrial, 32.4% for farm, and 46.7% for 
municipal uses, will result in total savings to ultimate consumers amounting 
to 37.7% or approximately $1,032,583 per annum; it is also estimated that 
corresponding rate reductions and savings to ultimate consumers will result 
in the other areas presently served by the facilities to be acquired by the 
Authority ; 

(20) Operating under the reduced rates which are proposed to be put into 
effect, the City and Authority have made due showing that each will realize 
sufficient revenues from the facilities they will acquire to pay all expenses of 
operation and maintenance, and to set up adequate reserves for depreciation ; 
due showing has been made that revenues to the City will be sufficient to 
provide for equalization tax payments to the City’s general funds and to 
amortize the entire investment in the properties over a period of twenty 
years; the City proposes to finance its purchase of these facilities by the sale 
in the open market of bonds, payable solely from revenues to be derived from 
the operation of these facilities, bearing an interest rate of between 344% and 
4%, and negotiations to this end are now being carried on with private 
capital ; 

(21) If the transaction is not consummated, the realization of large sav- 
ings by consumers and of important economies by the City and Authority 
will be delayed; such savings and economies will over a relatively short 
period compensate for the amount by which the consideration to the City 
and Authority exceeds the estimated original construction cost; 

(22) The consideration for the facilities to be acquired by the Appalachian 
Company, approximately $1,298,013, purports to represent substantially the 
original construction cost; 

(23) The Appalachian Company submits that the transaction will result 
in an increase in gross income of $62,000 per annum; 

(24) All of the Tennessee Company's outstanding common stock, except 
directors’ qualifying shares, and 42,342 shares of $6 preferred stock out of 


50,000 shares outstanding, are beneficially owned by National Power & Light 
Company; 
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(25) All of the common and preferred stock outstanding was issued to Na- 
tional Power & Light Company at the time of a merger in 1930 of two of its 
subsidiary companies, namely, Knoxville Power & Light Company and the 
Tennessee Company; 7,658 shares of preferred stock were subsequently sold 
to the public at $100 per share; 

(26) The Tennessee Company has outstanding $7,000,000 principal amount 
of First and Refunding Mortgage Gold Bonds, 5% series, due 1970; these bonds 
are redeemable, according to the terms of the Mortgage and Deed of Trust 
under which they were issued, at any time upon thirty days’ published notice 
at $104 to and including October 1, 1940; these bonds were originally issued 
to the National Power & Light Company at the time of said merger, and were 
thereafter sold to the public at 96144; 

(27) The consummation of the proposed transaction is made contingent upon 
the voluntary surrender for cancellation of not less than 80% of such bonds 
against receipt of 97144% of the principal amount of such bonds, together with 
accrued interest, as set forth in the aforementioned contract of June 14, 1938; 

(28) After the consummation of the transaction, the Tennessee Company 
will have available total current and accrued assets in the amount of 
$11,069,657, including cash in the amount of $10,921,792; the current and accrued 
liabilities of the company will be $434,835; the net current assets will thus be 
$10,634,822; it will also have in miscellaneous special funds an amount of 
$745,183, which funds are in cash or equivalent; the total net liquid assets 
of the Tennessee Company will, therefore, be approximately $11,380,005 be- 
fore expenditures required for disposition of long-term debt pursuant to the 
terms of the aforementioned contract of June 14, 1938, and the company will 
also remain in possession of its transportation facilities which are repre- 
sented to be of considerable value; 

(29) The facilities proposed to be acquired by the Appalachian Company 
are operated principally to permit the interchange of power and energy be- 
tween the systems of Carolina Power & Light Company and the Appalachian 
Company, and are also used to connect the systems of Carolina Power & 
Light Company and the Appalachian Company to the system of the Tennessee 
Company at Newport, Tennessee; the Waterville-Kingsport transmission line 
included in such facilities is operated by the Carolina Power & Light Company 
and the Appalachian Company, and the consummation of the transaction will 
make possible a new source of supply of electric energy from the Authority 
to the Appalachian Company and its interconnected system; 

(30) The consummation of the proposed transaction will result in (a) im- 
proved electric service and lowered cost for such service to the consumers in 
the City of Knoxville, Tennessee, and adjoining territory, and to consumers in 
the other areas involved, and (b) the realization of substantial economies to 
the City and to the Authority; 

Wherefore, the Commission further finds that: 

(31) The Tennessee Company is a “public utility’ as defined in section 
201 (e) of the Federal Power Act, and the proposed disposition and sale of all 
of its electrical facilities to the City, the Authority and the Appalachian Com- 
pany are subject to the provisions of section 208 of that act; 

(32) The Appalachian Company is a “public utility” as defined in said sec- 
tion 201 (e), and the transaction whereby the Appalachian Company proposes 
to acquire the aforementioned facilities would constitute a merger or consolida- 
tion of facilities within the meaning of said section 203 and is subject to the 
provisions thereof; 
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(33) The proposed transaction will be appropriate to secure the maintenance 
of adequate service and the coordination of facilities subject to the jurisdiction 
of the Commission ; 

(34) The proposed transaction as hereinafter authorized and approved will 
be consistent with the public interest ; 

And the Commission orders that: 

(A) The aforesaid disposition and sale of facilities by the Tennessee Com- 
pany and the merger or consolidation of facilities by the Appalachian Company, 
in accordance with the terms and conditions of said application, be and are 
hereby authorized and approved; 

(B) The foregoing authorization and approval is without prejudice to the 
authority of this Commission or any other regulatory body with respect to 
rates, valuations, services or any other matter whatsoever which may come 
before this Commission or such other regulatory body, and nothing in this 
order, including the findings hereinbefore set forth, shall be construed as an 
acquiescence by this Commission in any valuation of property claimed or 
asserted by either the Tennessee Company or the Appalachian Company. 


Order authorizing disposition of facilities 
Baton Rouge Electric Company and Louisiana Steam Generating Corporation 
(Docket Nos. IT-5510 and I'T-5511) 
July 28, 1938 


Upon applications filed February 25, 1988, and amendments thereto filed 
March 21, 1938, pursuant to section 208 (a) of the Federal Power Act, by 
Baton Rouge Electric Company (hereinafter referred to as Baton Rouge) and 
Louisiana Steam Generating Corporation (hereinafter referred to as Louisiana 
Steam), for orders authorizing the disposition by Baton Rouge of its entire facil- 
ities, other than its bus properties and business, to Gulf States Utilities Com- 
pany (hereinafter referred to as Gulf States), a Texas corporation with offices 
at Beaumont, Texas, and authorizing the disposition by Louisiana Steam of its 
entire facilities to Gulf States; reasonable notice of the said applications having 
been duly given and a hearing thereon having been duly held; 

The Commission, having considered the record of the proceedings had on 
said applications, as amended, including the transcript of the testimony adduced 
and the exhibits introduced at the hearing, and other matters of record, finds 
that: 

(1) Baton Rouge and Louisiana Steam are corporations organized and exist- 
ing under the laws of the State of Louisiana and domiciled at Baton Rouge, 
Louisiana ; 

(2) Neither Baton Rouge nor Louisiana Steam holds any license under the 
Federal Power Act; 

(3) Louisiana Steam owns and operates facilities for the transmission of 
electric energy in interstate commerce and for the sale of electric energy at 
wholesale in interstate commerce between the States of Louisiana and Texas; 

(4) Baton Rouge owns and operates facilities for the transmission of electric 
energy in interstate commerce and for the sale of electric energy at wholesale 
in interstate commerce between the States of Louisiana and Texas; 

(5) The facilities owned and operated by Louisiana Steam in part for the 
transmission of electric energy in interstate commerce and for the sale of electric 
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energy at wholesale in interstate commerce, consist of a steam generating plant 
and appurtenances located just north of the City of Baton Rouge, Louisiana, 
from which it supplies substantially the entire steam and electrical require- 
ments of three large industrial customers and sells electric energy at wholesale 
to Baton Rouge; 

(6) The facilities owned and operated by Baton Rouge in part for the 
transmission of electric energy in interstate commerce and for the sale of 
electric energy at wholesale in interstate commerce consist of: 

(a) A 66,000-volt transmission line between said generating plant of Louis- 
iana Steam and the Atchafalaya River in the State of Louisiana, at which 
point said transmission line interconnects with a 66,000-volt transmission line 
of Gulf States; 

(b) A 66,000-volt transmission line from said generating plant of Louisiana 
Steam extending southeast to the town of Sorento, Louisiana, at which point 
said transmission line interconnects with a 110,000-volt transmission line 
owned by Louisiana Power and Light Company, which line extends northward 
from Sorento into the State of Mississippi ; 

(7) Baton Rouge transmits the energy purchased by it under a wholesale 
contract with Louisiana Steam over a 66,000-volt line to a point on the Atcha- 
falaya River in the State of Louisiana and there delivers the same to Guif 
States, which transmits a portion thereof across the Texas-Louisiana state 
line at the Sabine River; 

(8) Baton Rouge proposes to dispose of its entire facilities, business, and 
property, other than bus business and properties, to Gulf States, and, in ad- 
dition to the facilities described in (6) above, such properties include a standby 
steam plant of 3,500-kw. capacity in the City of Baton Rouge, a transmission 
and distribution system furnishing electric service to said City and to surround- 
ing communities and rural areas, together with other miscellaneous property used 
in its business, a small retail gas business in said City, and certain other 
small nonutility enterprises and properties; 

(9) Louisiana Steam proposes to dispose of its entire facilities, business, and 
property, to Gulf States, including the facilities described in (5) above, together 
with auxiliary equipment, facilities, and miscellaneous properties which will 
all be continued in their present uses after they have been acquired by Gulf 
States; 

(10) As of December 31, 1937, Engineers Public Service Company, a public 
utility holding company registered under the Public Utility Holding Com- 
pany Act of 1935, owned all of the common stock, namely, 280,000 shares, 
of Gulf States, all of the common stock, namely, 250,000 shares, of Baton 
Rouge, and all of the capital stock, namely, 127,000 shares, of Louis- 
iana Steam; as of said date Baton Rouge had outstanding 6,209% shares 
of $6.00 Dividend Preferred Stock callable at $110 per share and $2,954,000 in 
bonds, such preferred stock and bonds being publicly held, and had issued notes 
due April 25, 1938, aggregating $165,000 in principal amount to Engineers 
Public Service Company; Louisiana Steam has no outstanding bonds or pre- 
ferred stock, but as of December 31, 1937, it was indebted to Engineers Public 
Service Company in the amount of $1,875,000, as evidenced by an unsecured 
note dated November 19, 1935, due November 19, 1940, currently bearing interest 
at 3 percent per annum, and by order of the Securities and Exchange Com- 
mission of April 22, 1938, it was authorized to issue and sell notes in amount 
not to exceed $1,000,000, the payment of which is to be assumed by Gulf 
States if the plan set forth in (11) below, is consummated; 
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(11) The merger of Louisiana Steam and Baton Rouge with Gulf States 
is proposed to be accomplished in substantially the following manner: 

(a) The bus business and assets used in connection therewith now owned 
and operated by Baton Rouge will be sold to a new company and Engineers 
Public Service Company will purchase all of the outstanding capital stock of 
such new company ; 

(b) Louisiana Steam and Baton Rouge will reclassify their respective com- 
mon stocks from stock of no par value to stock having a par value of $1.00 
per share; 

(c) Engineers Public Service Company will donate the 250,000 shares of 
common stock of Baton Rouge and the 127,000 shares of capital stock of 
Louisiana Steam which it owns to Gulf States; 

(d) The charter of Gulf States will be amended so as to give its 5 greferned- 
stock holders one vote per share for the election of directors and for all other 
purposes ; 

(e) The $6.00 preferred stock of Baton Rouge will be called for redemption 
at $110; 

(f) An exchange offer will be made whereby Gulf States will issue one share 
of its $6.00 preferred stock and pay in cash the difference between the market 
value of its own preferred stock and the redemption price of the Baton Rouge 
preferred stock in exchange for each share of such Baton Rouge preferred stock 
exchanged ; in respect to any such Baton Rouge preferred stock which shall not 
be exchanged, Gulf States will contribute to the capital of Baton Rouge the 
amount of money necessary to redeem such unexchanged shares at $110.00 per 
share and will surrender to Baton Rouge for cancellation all shares of Baton 
Rouge preferred stock received under such exchange offer ; 

(g) Gulf States, as sole common stockholder of Baton Rouge and as the 
holder of all the capital stock of Louisiana Steam will surrender said common 
stock and said capital stock for cancellation, and will cause Baton Rouge and 
Louisiana Steam to dissolve; upon dissolution, said companies will convey all 
of their assets to Gulf States; and Gulf States will assume the outstanding 
bonds, unsecured notes, and other liabilities of the two companies; 

(12) The book cost of the fixed capital of Louisiana Steam as of December 
31, 1937, was $6,873,507.20, which is represented to be original cash cost of 
property, plant and equipment constructed and land acquired, and the only 
intangible item indicated to be included therein is organization expense in 
the amount of approximately $16,000; 

(13) The book cost of the fixed capital of Baton Rouge as of December 31, 
1937, was $6,134,422.58 of which $5,148,681.31 is represented to be original cost 
of property installed subsequent to December 31, 1923; the difference of 
$985,741.27 is stated to represent the unretired portion of the consolidated plant 
account figures as of January 1, 1924; with respect to such unretired portion 
of plant, all but an amount estimated at not in excess of $310,000 is represented 
to be covered by adequate construction records; the record shows that the 
intangible items in the plant account of Baton Rouge are (a) the portion of 
said $310,000 which represents intangibles, (b) organization expense of $9,032.56, 
and (c) other miscellaneous intangibles of $39,537.18 ; 

(14) The facilities proposed to be disposed of by Baton Rouge and Louisiana 
Steam and those of Gulf States are now operated as a physically interconnected 
system, and the consummation of the proposed merger and the attendant elimi- 
nation of intercompany contracts will be conducive to flexibility of and economy 
in operation ; 

(15) The merger of the three companies will tend to reduce the cost of 
future financing and result in a saving in administrative and overhead expenses, 
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thereby aiding in a rate reduction resulting in an annual saving to consumers 
of approximately $100,000, which it was represented will be put into effect upon 
consummation of the proposed merger; 

(16) The proposed disposition of facilities by Baton Rouge and Louisiana 
Steam will not adversely affect or tend to affect adversely the integration or 
coordination of facilities subject to the jurisdiction of this Commission or the 
maintenance of proper, adequate, or sufficient service; 

(17) The proposed dispositions will have no adverse effect on the interest 
of any class of security holders of Baton Rouge or Louisiana Steam; 

Wherefore, the Commission further finds that: 

(18) Baton Rouge and Louisiana Steam are public utilities as that term is 
defined in Section 201 (e) of the Federal Power Act and as used in Section 203 
of said act, and the proposed disposition by Baton Rouge and Louisiana Steam 
of their facilities to Gulf States, in accordance with the plan described in (11) 
above, is subject to the provisions of said Section 203; 

(19) Said disposition of facilities as hereinafter authorized and approved 
will be consistent with the public interest; 

And the Commission orders that: 

(A) The disposition of facilities by Baton Rouge and Louisiana Steam in 
accordance with the terms and conditions set forth in said applications, as 
amended, be and is hereby authorized and approved; 

(B) The foregoing authorization and approval are without prejudice to the 
authority of this Commission or any other regulatory body with respect to 
rates, valuations, services, accounting, or any other matter whatsoever which 
may come before this Commission or such other regulatory body, and nothing 
in this order, including findings hereinbefore set forth, shall be construed as 
an acquiescence by this Commission in any valuation of property claimed or 
asserted by either Baton Rouge or Louisiana Steam. 


Order authorizing and approving sale of facilities 
Holston River Electric Company 
(Docket No. IT-5522) 


July 28, 1938 
















Upon application filed July 2, 1988, pursuant to section 203 (a) of the 
Federal Power Act, by Holston River Electric Company (hereinafter referred 
to as the applicant), having its principal business office at 626 South Gay 
Street, Knoxville, Tennessee, for an order authorizing the disposition and sale 
of all of its electrical facilities to the Tennessee Valley Authority (herein- 
after referred to as the Authority), reasonable notice of said application having 
been duly given, and a hearing thereon having been duly held; 

The Commission, having considered the record of the proceedings had on 
said application, including the transcript of the testimony adduced and the 
exhibits introduced at the hearing and other matters of record, finds that: 

(1) The applicant is a corporation organized and existing under the laws 
of the State of Tennessee; 

(2) The applicant owns and operates within the State of Tennessee facilities 
for the transmission of electric energy in interstate commerce between the 
States of Tennessee and North Carolina; 

(3) Said facilities consist of approximately 9 miles of 66 kv., 3-phase, single 
woodpole transmission line, extending from the point of interconnection with 
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the facilities of the Tennessee Public Service Company at the Jefferson- 
Hamblen County line, Tennessee, to a 1,000 kva. 66 kv./13 kv. substation, 
situated near Morristown, Tennessee, together with said substation; 

(4) Substantially all of the electric energy which is transmitted by the 
applicant is generated in the State of North Carolina, is purchased at whole- 
sale by the Tennessee Public Service Company at the North Carolina-Tennessee 
State boundary at or near Waterville, North Carolina, and is transmitted 
over the facilities of Tennessee Public Service Company to the Jefferson- 
Hamblen County line, where it enters and is transmitted over the transmission 
line of the applicant for a distance of nine miles to and through the applicant’s 
substation at Morristown to points of distribution and sale in parts of Hamblen 
and Hawkins Counties, Tennessee ; : 

(5) The applicant holds no license under the Federal Power Act; 

(6) The applicant proposes to dispose of the whole of its electrical facilities, 
and in addition to the facilities described in finding (3) above, such facilities 
serve about 1,000 customers and consist of approximately 99 miles of distribu- 
tion lines, including rural electric distribution facilities in Hamblen and 
Hawkins Counties, Tennessee, and a local distribution system in and in the 
vicinity of the Town of Rogersville, Tennessee ; 

(7) The applicant proposes to sell to the Authority, and the Authority has 
agreed to purchase all of the applicant’s properties (except cash on hand and 
in banks and accounts and notes receivable other than accounts from electricity 
and merchandise customers) for a consideration of $87,500, subject to certain 
adjustments, all as set forth in and pursuant to a contract dated June 17, 
1938, between the applicant and the Authority; 

(8) The applicant has submitted an original cost study of the facilities to 
be disposed of which indicates the following: 


Construction costs (net additions from May 1, 1926, to May 31, 

1938) mania 3 ~~ $225,084.52 
Opening entry February 28, 1926 (assumed to represent improve- 

ments to leased property) ‘ ; ’ 6,798.04 
Acquisition costs__-.--_-.-__-- a wdiek _ 80,213.58 


Total estimated original cost (also book cost) as of May 31, 
262,096.14 


(9) The above amounts, with the qualifications noted, represent the con- 
struction cost of such facilities at the dates at which the facilities were put 
into service, and no amount representing accrued depreciation or exhausted 
service life has been deducted therefrom ; 

(10) The only outstanding securities of the applicant, all of which are 
owned by National Power and Light Company, consist of 60 shares of capital 
stock and a five-year 6% Income Note, dated November 30, 1935, in the amount 
of $331,027.06; 

(11) The said Income Note represents the consolidation of advances made 
to the applicant by National Power and Light Company; these advances have 
been used by the applicant for the purpose of constructing and acquiring the 
facilities and to finance operating losses which the applicant has sustained 
over a period of years since it has been in operation; 

(12) The operations of the applicant have been unprofitable, and since its 
incorporation in 1926 it has accumulated a deficit of $98,284.06; during the 
past five years, the applicant’s costs of operation, including appropriations for 
renewal and replacement reserves, have exceeded its operating revenues; a 
continuation of such losses will make it impossible for the applicant to serve 
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adequately its existing customers or to extend its service to additional cus- 
tomers in the area; 

(13) If the proposed transaction is consummated, the areas presently served 
by the applicant will be supplied with electric energy generated by the Author- 
ity at rates applicable to residential, commercial, and industrial consumers; 
from computations applied to energy sales during 1937 applicable to such 
classifications of customers, it is estimated that the following reductions in 
rates will result: 


Range of percentage 
reductions under 







Customer classification : authority rates 
I. icing tticnge rihanna si dtisinnieeiaieinle 23.1-48.3 
CS, atest inten sirn citi Caine cata ati cen alia 24.1-54.6 
Fame, CGF Wek ig ecacatgeriitsieneinainteiiabenns 19.1-6L.8 


1Includes 10% development surcharge. 

































(14) Operating under such rates, the Authority has made due showing that 
sufficient revenues will be realized to pay all expenses of operation and mainte- 
nance, to set up adequate reserves for depreciation, and to amortize the invest- 
ment over a period of approximately 20 years; 

Wherefore, the Commission further finds that: 

(15) The applicant is a “public utility” as defined in Section 201 (e) of the 
Federal Power Act and the proposed disposition and sale of the whole of its 
electrical facilities to the Authority are subject to the provisions of Section 
203 (a) of that Act; 

(16) The proposed transaction will be appropriate to secure the maintenance 
of adequate service and the coordination of facilities subject to the jurisdiction 
of the Commission ; 

(17) The proposed transaction as hereinafter authorized and approved will 
be consistent with the public interest; 

And the Commission orders that: 

(A) The aforesaid disposition and sale of facilities by the Holston River 
Electric Company in accordance with the terms and conditions of said applica- 
tion be and are hereby authorized and approved ; 

(B) The foregoing authorization and approval is without prejudice to the 
authority of this Commission or any other regulatory body with respect to 
rates, valuations, services, accounts, or any other matter whatsoever which 
may come before this Commission or such other regulatory body, and nothing 
in this order, including the findings hereinbefore set forth, shall be construed 
as an acquiescence by this Commission in any valuation of property claimed 
or asserted by the applicant. 


Order authorizing issuance of promissory note 
The Nevada-California Electric Corporation 


(Docket No. IT-5523) 


July 29, 1938 









Upon application filed July 11, 1938, by The Nevada-California Electric Cor- 
poration, a Delaware corporation having its office and principal place of 
business at Riverside, California, for authorization pursuant to section 204 (a) 
of the Federal Power Act to issue its promissory note to Bank of America 
National Trust and Savings Asssociation, a national banking association with 
1693—40——49 
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office at Riverside, California, in the principal sum of $700,000 with interest at 
the rate of 4% percent per annum payable monthly, maturing three years 
after date of issue, with amortization of the principal indebtedness in monthly 
installments of not less than $20,000 each, and secured by a collateral agreement 
providing for pledge of term-payment electric appliance sales contracts to the 
extent of not less than 143 percent of the unpaid balance due on said note; 

And upon waiver of hearing filed by the applicant on July 26, 1988, it 
appears to the Commission from an inspection of said application and exhibits 
therewith that— 

(a) The applicant owns facilities for and is engaged in the business of 
generating electric energy and distributing same to the public within the 
States of California, Nevada, and Arizona; and in connection therewith, the 
applicant owns and operates facilities for the transmission of such energy 
in interstate commerce ; 

(b) The applicant is not a holding company nor a member of a holding 
company system within the meaning of Title I of the Public Utility Act of 
1935 ; 

(c) The applicant proposes to issue said promissory note at par and with- 
out selling expense, and to apply the full proceeds thereof toward refunding 
the following short-term notes now outstanding; which notes were in turn 
issued to provide funds with which to reimburse the applicant’s treasury for 
moneys actually expended for the redemption of debentures and bonds and 
for other proper corporate purposes for which applicant has not otherwise 
been reimbursed ; 





due 


Date 7 Balance | Interest 
Payee Maturity rate 


Percent 
6/10/38 | First National Bank, Denver, Colo_-...-.....| 12/10/38. 4 


6/10/38 | The International Trust Co., Denver, Colo_...| 12/10/38_____ 

6/10/38 | Denver National Bank, Denver, Colo 

6/10/38 | Colorado National Bank, Denver, Colo___.-.. 

6/10/38 | United States National Bank, Denver, oa ivan a: peemcanwtae covee ais 

4/25/38 | Citizens National Trust and Savings Bank, | On or before 4/25/39. __. 120, 000. 00 
Riverside, Calif. 

4/26/38 | Bank of America National Trust & Savings | On or before 4/26/39- - - - - 366, 666. 67 
Association, Riverside, Calif. 


736, 666. 67 


(d) The collateral to be pledged as aforesaid consists of approximately 
10,000 time-payment electric appliance sales contracts previously entered into 
by the applicant or its predecessors in interest and various of its electric 
consumers for the sale and purchase of electric ranges, refrigerators, washing 
machines, and miscellaneous electric appliances, whereby payment is to be 
made by such purchasers in monthly installments over periods averaging 
“upproximately three years, with title retained by applicant or its predecessors 
pending full payment; the total principal balance of such contracts to be 
pledged being approximately $1,000,000 of current and non-defaulted contracts; 
and the proceeds accruing therefrom being more than sufficient to liquidate 
the proposed principal note in accordance with the terms thereof; 

(e) The applicant had outstanding as of February 28, 1938, the date of 
the balance sheet accompanying the application, capital stock in the amount 
of $26,049,500 and long-term debt in the amount of $27,485,000; the amount 
of said note will constitute less than 1.5% of the total of said outstanding 
capital stock and long-term debt of the applicant; 
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(f) The issuance of the said note as proposed by the applicant has hereto- 
fore been approved by the Railroad Commission of the State of California 
and by the Arizona Corporation Commission ; 

(g) There is no law under which the approval of the proposed transaction 
by an agency of the State of Nevada is required ; 

Wherefore, the Commission finds that: 

(1) The applicant is a public utility ‘within the meaning of the Federal 
Power Act; 

(2) The proposed issue is within the jurisdiction of the Commission as 
provided under section 204 (a) of said act, and does not fall within the exemp- 
tions provided in sections 204 (e) and 204 (f) thereof; 

(3) The proposed issue is for a lawful object, within the corporate purposes 
of the applicant and compatible with the public interest, and is appropriate 
for and consistent with the proper performance by the applicant of service 
as a public utility, and will not impair its ability to perform that service, 
and is reasonably necessary or appropriate for such purposes, 

The Commission therefore orders that: 

(A) The proposed issue be and the same is hereby authorized and approved, 
in accordance with the terms and conditions set forth in said application; 

(B) Nothing in this order shall be construed to imply any guarantee or 
obligation on the part of the United States in respect to the security to which 
this order relates; 













































(C) This application is approved without prejudice to the authority of the 
Commission with respect to rates or services of the applicant, valuations or 
eny other matters whatsoever in any other proceeding; 

(D) This authorization shall expire unless acted upon within ninety days 
from the entry of this order; 

(E) Within ten days after consummation of the proposed transaction, the 
upplicant shall file with the Commission a certificate of notification under oath 
shdwing completion of the transaction in accordance with the terms of this 
order. 


Dismissal of application for authorization to merge 


Public Service Electric & Gas Company and New Brunswick Light, Heat & 
Power Company 


(Docket No. IT-5482) 


September 2, 1938 





Upon application filed September 11, 1937, and amendment thereto filed 
October 26, 1937, by Public Service Electric & Gas Company of Newark, New 
Jersey, pursuant to section 208 of the Federal Power Act, for an order author- 
izing the merger into it of New Brunswick Light, Heat & Power Company, 
both being corporations organized and existing under the laws of the State 
of New Jersey ; 

It appearing to the Commission that: 

(a) A public hearing on said application was duly held; 

(b) The applicant, Public Service Electric & Gas Company, owns and operates 
facilities for the generation, transmission and distribution of electric energy 


to the public, and for the transmission and interchange of electric energy in 
interstate commerce ; 














748 FEDERAL POWER COMMISSION 


(c) New Brunswick Light, Heat & Power Company owns no electric facilities 
whatever, its sole asset being its ownership of the capital stock of Gas Light 
Gompany of the City of New Brunswick; which latter company owns and 
eperates facilities for the manufacture and distribution to the public of gas 
only ; 

The Commission finds that: 

(1) The applicant, Public Service Electric & Gas Company is a public utility 
within the meaning of the Federal Power Act; 

(2) New Brunswick Light, Heat & Power Company is not a public utility 
within the meaning of the Federal Power Act, nor does it own or operate any 
electric facilities whatever ; 

(3) The proposed transaction would not result in the merger or consotida- 
tion of the applicant’s facilities with those of any other person, nor in the 
purchase, acquisition, or taking of any security of any other public utility, 
within the meaning of said act; 


(4) The proposed merger is not within the jurisdiction of the Commission. 
The Commission therefore orders that: 


Said application be and the same is hereby dismissed for want of jurisdiction. 


Order authorizing merger 


Public Service Electric and Gas Company, Bordentown Electric Company and 
Cinnaminson Electric Light, Power and Heating Company, of Riverton, N. J. 


(Docket No. IT-5483) 
September 2, 1938 


Upon application filed September 11, 1937, and amendment thereto filed Octo- 
ber 26, 1987, by Public Service Electric and Gas Company of Newark, New 
Jersey, pursuant to section 203 of the Federal Power Act, for an order author- 
izing the merger into it of Bordentown Electric Company and The Cinnaminson 
Electric Light, Power and Heating Company of Riverton, New Jersey, all being 
corporations organized and existing under the laws of the State of New Jersey; 

It appearing to the Commission that: 

(a) A public hearing on said application was duly held, and no protests or 
objections were received ; 

(b) The applicant, Public Service Electric and Gas Company, is engaged in 
the business of generating, transmitting, and distributing electric energy to 
the public within the State of New Jersey, and owns and operates facilities for 
the transmission and interchange of electric energy in interstate commerce; 

(c) Bordentown Electric Company owns certain facilities for the transmis- 
sion and distribution of electric energy to the public in and around the City of 
Bordentown in the State of New Jersey; and The Cinnaminson Electric Light, 
Power and Heating Company of Riverton, New Jersey, owns certain facilities 
for the transmission and distribution of electric energy to the public in and 
around the City of Burlington in said state; 

(d) All the properties of the Bordentown and Cinnaminson companies were 
leased to the applicant on April 1, 1914, for a term of 46 years; since which 
time the lessor companies have continued as paper corporations only, perform- 
ing no public service functions whatever ; 

(e) The Bordentown company has outstanding 1,000 shares of common stock 
of the par value of $50,000.00, and the Cinnaminson company has outstanding 
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400 shares of common stock of the par value of $20,000.00, together with a 
bond issue (long past due) in the principal amount of $40,000.00 with interest 
thereon at the rate of six percent per annum; all of which stocks and bonds are 
owned by Riverside Traction Company, a subsidiary of Public Service Corpora- 
tion of New Jersey, which is the parent holding company of all the corporations 
involved herein ; 

(f) Under the terms of the aforesaid leases, the applicant is obligated to pay 
to each of the lessor companies a nominal rental of $100.00 per annum, together 
with the interest on the outstanding bonds of the Cinnaminson company ; 

(g) Under the terms of the proposed merger, the applicant will exchange 
at par its 5% cumulative preferred stock, callable after 30 days’ notice at 110, 
for the outstanding common stocks of the two lessor companies, and will assume 
and discharge the bonded indebtedness of the Cinnaminson company; 

(h) The applicant proposes to record the merger by transferring all items of 
account from the books of the two lessor companies to its own, of which the 
major item is the sum of $113,504.32 representing the book value of the prop- 
erties of the lessor companies as of April 1, 1914, the date of the leases afore- 
said—since which time all additions and improvements to said leased properties, 
and all retirements therefrom, have been carried on the applicant’s books at 
cost (or engineer’s appraisal, where original cost was not known); the result 
of which entries will be to record an acquisition of assets totaling $6,050.90 less 
than the par value of the securities to be issued and assumed, which latter 
amount will be charged against the applicant’s existing surplus; 

(i) The actual legitimate original cost of the physical properties owned by 
the lessor companies on April 1, 1914, appears to have been largely in excess 
of the book value thereof, both of the lessor companies having gone through 
forced sale or liquidation within a few years prior to the date of said leases; 
and no inflation or write-up is indicated by the entry of the acquired assets 
upon applicant’s books in the manner proposed ; 

(j) The leased properties are now integrated with, and form a constituent 
part of, the applicant’s coordinated electric system; 

(k) The consummation of the proposed merger will tend to preserve the 
integrity and continuity of applicant’s electric system by consolidating its 
operating properties under common ownership and control ; 

(1) All necessary corporate resolutions have been passed by the stockholders 
and directors of the respective corporations, and the proposed merger has been 
authorized by the Board of Public Utility Commissioners of the State of New 
Jersey ; 

The Commission therefore finds that: 

(1) The applicant, Public Service Electric and Gas Company, is a public 
utility within the meaning of the Federal Power Act; 

(2) The proposed merger is within the jurisdiction of the Commission as 
provided in section 203 of said Act; 

(3) The consummation of said merger in the manner proposed will be con- 
sistent with the public interest; 

And the Commission orders that: 

(A) The applicant, Public Service Electric and Gas Company, be and it is 
hereby authorized to merge into it Bordentown Electric Company and The Cin- 
naminson Hlectric Light, Power and Heating Company of Riverton, New Jer- 
sey ; and to record said merger upon its books of account in the manner proposed 
in its said application, subject, however, to the following: 

(1) Nothing herein shall be construed to modify the duty of the applicant te 
set up and maintain its books of account in the manner prescribed by the Com- 
mission’s Uniform System of Accounts; 






























































750 FEDERAL POWER COMMISSION 


(2) The foregoing authorization and approval is without prejudice to the 
authority of this Commission or any other regulatory body with respect to 
rates, valuations, services, accounts, or any other matter whatsoever which may 
come before this Commission or such other regulatory body, and nothing in this 
order, including the findings hereinbefore set forth, shall be construed as an 
acquiescence by this Commission in any valuation of property claimed or 
asserted by the applicant; 

(B) The authorization herein granted shall expire unless acted upon within 
90 days from the adoption of this order; and within six months from the date 
hereof the applicant shall certify to the Commission that the merger has been 
consummated in conformity with the provisions and conditions herein contained. 


Order authorizing and approving transfer of facilities 
Missouri Transmission Company and Mississippi River Power Company 
(Docket No. IT-5495) 

October 25, 1938 


Upon joint application filed November 18, 1937, by Missouri Transmission 
Company (hereinafter referred to as the Missouri Company) and Mississippi 
River Power Company (hereinafter referred to as the Mississippi Company) for 
an order authorizing and approving the transfer of all of the operating facilities 
of the Missouri Company upon its liquidation to the Mississippi Company, such 
facilities being located in Missouri and consisting of a substation and two 
transmission lines, one being a 22.5 mile double circuit 110,000-volt steel 
tower transmission line extending from the Missouri-Illinois State line in the 
Mississippi River near Orchard Farm, Missouri, to the Page Avenue substation 
of the Union Electric Company of Missouri, in St. Louis County, near St. Louis, 
Missouri, and the other being a 5.5 mile transmission line consisting of two 
sections, the first section thereof being two single circuit 33,000-volt wood 
pole lines, each of which is 1.7 miles in length, extending from the Missouri- 
Illinois State line in the Mississippi River near Hannibal, Missouri, to the sub- 
station at Ilasco, Missouri, and the second section thereof being a single circuit 
33,000-volt wood pole line 2.1 miles in length extending from the Tasco sub- 
station to the point where energy is delivered to the Missouri Power & Light 
Company, all in consideration of the cancellation of the total indebtedness 
owned by the Missouri Company to the Mississippi Company, amounting to the 
sum of $1,163,741.36, and the surrender for cancellation of the entire capital 
stock of the Missouri Company now owned by the Mississippi Company upon 
the transfer of such facilities; reasonable notice of the said application having 
been duly given and a hearing thereon having been duly held; 

The Commission, having considered the record of the proceedings had on said 
application, including the transcript of the testimony adduced at the hearing and 
the exhibits introduced, finds that: 

(1) The Missouri Company is a corporation organized and existing under the 
laws of the State of Missouri; 

(2) The Mississippi Company is a corporation organized and existing under 
the laws of the State of Maine, domesticated in the States of Illinois and Iowa, 
with application pending for authority to do business in the State of Missouri; 

(3) The Missouri Company neither generates nor sells electric energy te 
the consuming public, its sole function being that of a carrier of such energy 
for the Mississippi Company ; 
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(4) The Missouri Company owns facilities for the transmission of electric 
energy in interstate commerce from a point on the Missouri-Illinois State line 
near Orchard Farm, Missouri, where electric,energy generated by the Mississippi 
River Power Company at Keokuk, Iowa, is received and transmitted by the 
Missouri Company to the Page Avenue substation of the Union Electric Com- 
pany of Missouri in St. Louis County near the City of St. Louis, Missouri, and 
facilities for the transmission of electric energy in interstate commerce being 
that part of a continuous line by which energy is transmitted from said Keokuk 
plant extending from the Missouri-Illinois State line in the Mississippi River 
near Hannibal, Missouri, to the substation at Ilasco, Missouri, and from said 
Ilasco substation to a point where energy is delivered to the Missouri Power 
& Light Company, and such facilities, together with certain equipment ap- 
purtenant thereto constitute the whole of the facilities of the Missouri Company 
subject to the jurisdiction of the Commission and are the facilities for the 
transfer of which authorization is now sought; 

(5) The Mississippi Company owns and operates the aforementioned hydro- 
electric generating plant on the Mississippi River at Keokuk, Iowa, from which 
it transmits and sells at wholesale electric energy in interstate commerce; 

(6) The control of the Mississippi Company is in Union Electric Company 
of Missouri which owns the capital stock of public-utility companies operating 
in Missouri, Illinois, and Iowa; the proposed transaction will make possible 
the dissolution of the Missouri Company, thereby eliminating one corporation 
from the Union Electric System and the only subsidiary of the Mississippi 
Company, and will result in economies in corporate expenses ; 

(7) The terms of the proposed transaction as hereinafter authorized will 
in no way adversely affect or tend to affect the establishment of rates and 
charges for the transmission and sale of electric energy subject to the jurisdic- 
tion of this Commission ; 

(8) The proposed transfer will in no way adversely affect or tend to affect 
the integration or coordination of facilities subject to the jurisdiction of this 
Commission or the maintenance of proper, adequate, or sufficient service; 

(9) Neither of the applicants holds a license under the Federal Power Act 
and the proposed transfer will in no way render more difficult the administra- 
tion of that Act; 

(10) The proposed transaction will have no adverse effect on the interests 
of security holders; 

Wherefore, the Commission finds further that: 

(11) By reason of the foregoing facts, each of the applicants is a “public 
utility” as that term is defined in section 201 (e) of the Federal Power Act 
and used in section 203 of the act, and the proposed transaction is subject 
to the provisions of the latter section ; 

(12) The proposed transaction as hereinafter authorized and approved will 
be consistent with the public interest ; 

And the Commission orders that: 

(A) The aforesaid transfer of all of the operating facilities of the Missouri 
Company, upon its liquidation, to the Mississippi Company, in accordance with 
the terms and conditions set forth in, and for the purposes represented by, 
said application, be and the same is hereby authorized and approved, subject 
to the Commission’s Rules of Practice and Regulations applicable thereto; 

(B) The foregoing authorization and approval is without prejudice to the 
authority of this Commission or any other regulatory body with respect to 
rates, valuations, services, accounting, or any other matter whatsoever which 
may come before this Commission, or such other regulatory body, and nothing 
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in this order, including the findings hereinbefore set forth, shall be taken as 
an acquiescense by this Commission in any valuation of property claimed or 
asserted by either of the applicants. 


Order authorizing and approving sale of facilities 
Iowa Transmission Line Company and Mississippi River Power Company 


(Docket No. IT-5496) 
October 25, 1938 


Upon joint application filed November 18, 1937, by Iowa Transmission Line 
Company (hereinafter referred to as the lowa Company) and Mississippi River 
Power Company (hereinafter referred to as the Mississippi Company) for 
an order authorizing and approving the sale to the Mississippi Company of 
facilities of the Iowa Company consisting of a 33,000-volt single circuit 3-phase 
wood pole transmission line 10.6 miles in length, about 9.5 miles being in the 
State of Iowa and 1.1 miles in the State of Missouri, together with a substation 
and certain other equipment appurtenant to said transmission line, and cer- 
tain additional facilities consisting of an overhead cable and appurtenant 
property under construction by the Mississippi Company for the account of 
the Iowa Company, in consideration of the sum of $30,427.00, subject to minor 
adjustment, plus the actual cost of construction of said additional facilities 
under construction; reasonable notice of the said application having been 
duly given and a hearing thereon having been duly held; 

The Commission having considered the record of the, proceedings had on 
said application, including the transcript of the testimony adduced at the 
hearing and the exhibits introduced, finds that: 

(1) The Iowa Company is a corporation organized and existing under the 
laws of the State of Delaware and authorized to do business in the State 
of Iowa; 

(2) The Mississippi Company is a corporation organized and existing under 
the laws of the State of Maine, domesticated in the States of Illinois and 
Iowa, with application pending for authority to do business in the State of 
Missouri; 

(3) The Iowa Company neither generates nor sells electric energy to the 
consuming public, its sole function being that of a carrier of such energy for 
the Mississippi Company; 

(4) The Iowa Company owns facilities for the transmission of electric 
energy in interstate commerce from a point on the west bank of the Mississippi 
River in Keokuk, Iowa, through the City of Keokuk and a part of Lee County, 
Iowa, to a point on the North-South Road in the Center of Section 15, Town- 
ship 65 North, Range 6 West, Clark County, Missouri, over which electric 
energy generated by the Mississippi River Power Company at Keokuk, Iowa, 
is delivered to the Missouri Power & Light Company at said point in Clark 
County, Missouri, and facilities under construction for the transmission of 
zlectric energy in interstate commerce extending from the Keokuk plant of 
the Mississippi Company to the aforementioned substation on the Iowa shore 
which facilities are being installed for the purpose of supplying electric energy 
over the aforementioned transmission line, and such facilities together with 
certain equipment appurtenant thereto constitute the whole of the facilities 
of the Iowa Company subject to the jurisdiction of the Commission and are 
the facilities for the sale of which authorization is now sought; 
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(5) The Mississippi Company owns and operates the aforementioned hydro- 
electric generating plant on the Mississippi River at Keokuk, Iowa, from which 
it transmits and sells at wholesale electric. energy in interstate commerce ; 

(6) The control of the Iowa Company is in North American Light & Power 
Company and the proposed transaction will make possible the dissolution of 
the lowa Company as an unnecessary subsidiary of said North American 
Light & Power Company; 

(7) The terms of the proposed transaction as hereinafter authorized will 
in no way adversely affect or tend to affect the establishment of rates and 
charges for the transmission and sale of electric energy subject to the juris- 
diction of this Commission; 

(8) The proposed transfer will in no way adversely affect or tend to affect 
the integration or coordination of facilities subject to the jurisdiction of this 
Commission or the maintenance of proper, adequate, or sufficient service; 

(9) Neither of the applicants holds a license under the Federal Power Act 
and the proposed transfer will in no way render more difficult the administra- 
tion of that Act; 

(10) The proposed transaction will have no adverse effect on the interests 
of security holders; 

Wherefore, the Commission finds further that: 

(11) By reason of the foregoing facts, each of the applicants is a “public 
utility” as that term is defined in section 201 (e) of the Federal Power Act 
and used in section 203 of that act, and the proposed transaction is subject 
to the provisions of the latter section; 

(12) The proposed transaction as hereinafter authorized and approved will 
be consistent with the public interest ; 

And the Commission orders that: 

(A) The aforesaid sale of the facilities of the Iowa Company to the Missis- 
sippi Company, in accordance with the terms and conditions set forth in, and 
for the purposes represented by, said application, be and the same is hereby 
authorized and approved, subject to the Commission’s Rules and Practice and 
Regulations applicable thereto ; 

(B) The foregoing authorization and approval is without prejudice to the 
authority of this Commission or any other regulatory body with respect to rates, 
valuations, services, accounting, or any other matter whatsoever which may 
come before this Commission, or such other regulatory body, and nothing in 
this order, including the findings hereinbefore set forth, shall be taken as an 
acquiescence by this Commission in any valuation of property claimed or as- 
serted by either of the applicants. 


Interpretation of accounting provisions with respect to investment in projects 
licensed under section 23 of the Federal Water Power Act 


October 25, 1938 







Whereas: 


(1) In connection with constructed projects heretofore licensed pursuant to 
section 23 of the Federal Water Power Act and amendments thereof, the Com- 
mission has, upon determination of the fair value of the project properties, di- 
rected that such fair value be entered in the fixed capital accounts of the 
licensee as its net investment in such properties as of the date specified, and 
that the same be distributed and classified by accounts and segregated as to 
unitg and classes of property ; 
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(2) It is in accord with sound accounting practice that the actual legitimate 
original cost of such project properties should be carried in the licensee’s fixed 
capital accounts, and distributed and classified by accounts, with segregation 
as to units and classes of property; and that the amount of the depreciation 
should be set up in appropriate depreciation reserve account ; 

The Commission therefore interprets the obligations of such licensees with 
respect to the manner in which they shall record their net investment in the 
project properties as follows: 

In the case of every license issued by the Commission pursuant to section 23 
of the act, the licensee may at its option either (1) set up the net investment 
as determined by the Commission in its fixed capital accounts, and distribute 
and classify same by accounts, with segregation as to units and classes of prop- 
erty; or (2) set up the gross investment in the project properties as determined 
by the Commission in its fixed capital accounts, and distribute and classify the 
same by accounts, with segregation as to units and classes of property, at the 
same time setting up in appropriate depreciation reserve account the amount 
of depreciation in the project as determined by the Commission. 


Order authorizing issuance of first mortgage bonds 
Mississippi Valley Public Service Company 
(Docket No. IT-5531) 

October 25, 1938 


Upon application filed October 12, 1938, by Mississippi Valley Public Service 
Company, a Wisconsin corporation with principal office at Milwaukee in said 
state, pursuant to section 204 of the Federal Power Act, for authorization to 
issue its first mortgage bonds, 4% Series due 1963 in principal amount of 
$2,100,000.00, upon terms and conditions as set forth in said application; 

It appears to the Commission from an examination of said application and 
exhibits and the entire record in the cause, that: 

(a) The applicant is engaged (in addition to other public utility operations) 
in the generation, transmission, and distribution of electric energy to the public 
in the States of Wisconsin and Minnesota, owning facilities for and being en- 
gaged in the transmission of electric energy in interstate commerce between said 
states and in the sale of such: energy at wholesale in interstate commerce; 

(b) The State of Minnesota does not have a commission authorized by law 
to regulate security issues of the character here proposed ; 

(c) The applicant proposes to issue $2,100,000.00 principal amount of its 
first mortgage bonds, to be dated November 1, 1938, to bear interest at the rate 
of 4% per annum payable semi-annually, to mature on November 1, 1963, and 
to be secured by a certain first mortgage indenture or deed of trust covering its 
properties and franchises, of even date therewith; 

(d) Said bonds are to be sold privately to two insurance companies at 
the price of 101% plus accrued interest; and the proceeds thereof are to be 
applied to defray the expenses incident to the issuance of said bonds, estimated 
at $37,200.00, and to retire on call the applicant’s presently outstanding first 
mortgage 5% gold bonds, series of 1932, due December 1, 1954, in the principal 
amount of $2,000,000.00 and currently callable at 105; 

(e) Under the terms of the proposed mortgage indenture, bonds of the new 
series will be redeemable prior to November 1, 1942, at 106% and thereafter 
at an annually diminishing premium reduced to zero after November 1, 1961; 
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(f) The applicant proposes to amortize over the life of the old bonds the 
call premium and expense, totaling $105,000.00, and the unamortized discount 
and expense thereon, in the sum of $206,787.27; 

(g) The principal amount of the proposed issue represents approximately 
40% of the applicant’s total utility plant as carried on its books, and 44.4% of 
the utility plant account less acquisition adjustments; it also represents the 
applicant’s entire long-term debt except for a paving obligation of $2,774.95 owing 
to the city of La Crosse; 

(h) The applicant’s net income for the year ended August 31, 1938, was 
$174,638.00, and its pro forma net income for the same period as affected by 
the proposed transaction is $185,276.00; the applicant has paid regular dividends 
on its outstanding stocks; and its income statement covering the past five years 
indicates that the applicant is able to earn a net income equal to 3.45 times 
the interest on its proposed long-term debt, with adequate allowance for de- 
preciation and other proper deductions ; 

(i) The proposed rate of yield and the proposed expenses incident to the 
issuance of the new series of bonds appear reasonable and proper; and a 
net annual saving of approximately $10,000.00 in income deductions will be 
effected thereby ; 

(j) On account of the necessity of publishing not later than November 1, its 
notice of call to the old bondholders, the applicant has waived opportunity for 
hearing and has requested that the matter be disposed of on the application 
and exhibits which are verified; and no person having an interest on the sub- 
ject matter will be adversely affected by such summary disposition of the 
application. 

The Commission therefore finds that: 

(1) The applicant is a public utility within the meaning of the act and the 
proposed security issue is within the regulatory jurisdiction of the Commission ; 

(2) Said issue is for a lawful object within the corporate purposes of the 
applicant, is compatible with the public interest, is appropriate for the consistent 
with the proper performance by the applicant of service as a public utility, will 
not impair its ability to perform that service, and is reasonably necessary 
therefor ; 

(3) Said issue will not capitalize any right to be a corporation, or any fran- 
chise, permit, or contract for consolidation, merger, or lease in excess of the 
amount actually paid as the consideration therefor ; 

And the Commission orders that: 

(A) The applicant, Mississippi Valley Public Service Company be and it 
hereby is authorized to issue its first mortgage bonds 4% series due 19638, in the 
principal amount of $2,100,000.00, and to sell said bonds at a price to it not 
less than 101% of said principal amount plus accrued interest, as hereinabove 
set out and in conformity with the terms and conditions of said application; 

(B) With respect to any of the old bonds which have been acquired by any 
agent, officer, or director of the applicant company or any affiliated company 
in anticipation of the call for redemption, the cost of acquisition to such person 
shall be deemed to be the cost to the applicant company in the retirement of 
such bonds, and shall be entered upon the books of the applicant company in 
accordance herewith ; 

(C) Nothing in this order shall be construed to imply any guaranty or 
obligation on the part of the United States in respect to any of the securities 
to which this order relates; 

(D) The foregoing authorization and approval is without prejudice to the 
authority of this Commission or any other regulatory body with respect to 





756 FEDERAL POWER COMMISSION 


tates, valuations, services, accounts, or any other matter whatsoever which 
may come before this Commission or such other regulatory body; and nothing 
in this order shall be construed as an acquiescence by this Commission in 
any valuation of property claimed or asserted by the applicant; 

(E) This authorization shall expire unless acted upon within sixty days after 
the entry of this order; and within ten days after the completion of said 
transaction the applicant shall file with the Commission a certificate of notifi- 
cation under oath showing that same was carried out in conformity with the 
provisions hereof. 


Order authorizing sale of facilities 
Kentucky-Tennessee Light and Power Company and City of Clarksville, Tennessee 
(Docket No. IT-5529) 
October 31, 1938 


Upon application filed October 7, 1938, and amendment thereto filed October 
15, 1938, pursuant to section 203 of the Federal Power Act, by Kentucky- 
Tennessee Light and Power Company, a Kentucky corporation with principal 
office at Bowling Green, Kentucky, for an order authorizing the sale to the 
City of Clarksville, Tennessee, of certain of the applicant’s electrical facilities 
located in said City and vicinity ; 

It appears to the Commission, from an examination of said application and 
exhibits and the entire record in the cause, that— 

(a) The applicant is engaged (in addition to other public utility operations) 
in the generation, transmission, and distribution of electric energy for public 
consumption, and in connection therewith owns and operates facilities for the 
transmission of electric energy from the State of Kentucky into the State 
of Tennessee ; 

(b) Among the electrical facilities now owned by the applicant are two 
distribution systems, located at Clarksville and New Providence in Mont- 
gomery County, Tennessee; a transmission line from Clarksville to New 
Providence; and approximately 110 miles of rural transmission and distribu- 
tion lines and facilities in Montgomery County, Tennessee, and Christian 
County, Kentucky; all of which facilities the applicant now supplies with 
energy generated in and transmitted from the State of Kentucky ; 

(c) On September 12, 1938, the applicant entered into a contract with said 
City of Clarksville (to which contract Tennessee Valley Authority was also 
a party) whereby, among other things, the applicant agreed to sell and 
the City of Clarksville agreed to buy, for the cash sum of $260,000, the 
facilities described in paragraph (b) above “as a going business and with all 
customers attached”; specifically excluding, however, the applicant’s rural 
distribution facilities in the First Civil District of Montgomery County and 
certain listed transmission, plant and office facilities, chattels, cash on hand, 
and choses in action; said contract to be consummated upon approval of the 
requisite governmental authorities, with reservation of right by the City 
to terminate said agreement unless such approvals shall have been obtained 
prior to November 1, 1938; 

(d) The said City of Clarksville, by ordinance of the City Council and by 
vote of the electors at an election held September 27, 1938, has decided to 
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operate its own municipal system within the City of Clarksville, and in con- 
nection therewith has entered into a contract with the Tennessee Valley 
Authority to purchase electric energy to supply said system ; 

(e) The proposed acquisition by the City of the applicant’s facilities is in 
lieu of construction by the City of a duplicate and competing electric 
distribution system ; 

(f) The original cost of the facilities to be transferred cannot be determined 
from the books and records of the applicant; but on the basis of an appraisak 
as of October 31, 1923, plus net additions and betterments to August 31, 1938, 
the value is stated to be $328,531; which value, less accrued depreciation, fairly 
approximates the agreed consideration ; 

(g) The applicant proposes, in reflecting the results of said transaction 
upon its books, to credit its electric plant account in the amount of $555,786, 
representing the book cost of said facilities; to charge its retirement reserve 
with $53,737; and to charge the difference between the sale price and the net 
book cost to earned surplus; 

(i) Under the terms of the mortgage covering the applicant’s properties, 
the net cash proceeds of the sale will be delivered to the trustee, for disposition 
as therein provided ; 

(i) In its estimate of the effect of the proposed transaction upon its remain- 
ing public utility operations, the applicant has indicated that neither its 
financial integrity nor its ability to render service to its other consumers will 
in any wise be impaired; and that the proposed sale will avoid duplication 
of facilities and destructive competition, and will enable its transferred 
customers to obtain the benefits of cheaper rates; 

(j) Public notice of the filing of the application has been given including 
the requisite notices to the Governors of Tennessee and Kentucky, and to 
the public service commissions of said States; and no protests or objections 
or requests for hearing have been received ; 

(k) The applicant by letter dated October 14, 1938, waived opportunity for 
hearing. 

Wherefore, the Commission finds that: 

(1) The applicant is a public utility within. the meaning of the act, and 
the transmission facilities to be transferred are subject to the jurisdiction of 
the Commission under section 203 thereof; 

(2) The proposed disposition of said facilities will be consistent with the 
public interest ; 

And the Commission orders that: 

(A) Said application as amended, insofar as it applies to facilities under 
the jurisdiction of this Commission, be and the same is hereby granted; 

(B) The foregoing authorization and approval is without prejudice toe the 
authority of this Commission or any other regulatory body with respect to 
rates, valuations, services, accounts or any other matter whatsoever which 
may come before this Commission or such other regulatory body; and nothing 
in this order shall be construed as an acquiescence by this Commission in 
any valuation of property claimed or asserted by the applicant; 

(C) This authorization shall expire unless acted upon within sixty (60) 
days after the entry of this order; and within ten (10) days after the com- 
pletion of said transaction the applicant shall file with the Commission a 
certificate of notification under oath showing that same was consummated 
im conformity with the provisions hereof. 
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Order authorizing sale of electric facilities 
Kentucky-Tennessee Light and Power Company, Tennessee Valley Authority 
(Docket No. I'T-5532) 

December 3, 1938 


Upon application filed November 5, 1938, pursuant to section 203 of the 
Federal Power Act, by Kentucky-Tennessee Light and Power Company, a 
Kentucky corporation, with principal office at Bowling Green, Kentucky, for 
an order authorizing the sale to Tennessee Valley Authority, of certain of 
applicant’s electric facilities located in the northwestern portioir of Tennessee 
within the Counties of Lake, Obion, Dyer, Weakley, Gibson, Henry, and Carroll; 
and to the County of Weakley of certain of applicant's electric facilities located 
within said County; and to the City of Paris of certain of applicant’s electric 
facilities located therein and within the County of Henry. 

It appearing to the Commission, from examination of the said application 
and exhibits attached thereto, and other matters of record, that: 

(a) The applicant is engaged (in addition to the other public utility opera- 
tions) in the generation, transmission, and distribution of electric energy for 
public consumption, and in connection therewith owns and operates facilities 
for the transmission of electric energy from the State of Kentucky into the 
State of Tennessee ; 

(b) Among the electric facilities now owned by the applicant are facilities 
for the transmission of electric energy in interstate commerce, and for the sale 
of electric energy at wholesale in interstate commerce, and urban and rural 
distribution facilities within the Counties of Lake, Obion, Dyer, Weakley, 
Gibson, Henry, and Carroll, Tennessee; all of which facilities the applicant now 
supplies with energy generated in Indiana and Kentucky and transmitted from 
the State of Kentucky ; 

(c) On October 6, 1938, the applicant entered into a contract with the 
Tennessee Valley Authority, with the County of Weakley, Tennessee, and with 
the City of Paris, Tennessee, ‘(to which certain other cities were parties for 
the purpose of acquiring certain nonelectrice facilities) whereby among other 
things, the applicant agreed to sell and the Tennessee Valley Authority agreed 
to buy, the facilities described in paragraph (6) of said contract for the con- 
sideration of $540,200 in cash, the assumption by the Tennessee Valley Authority 
of the contract obligations of the applicant to the Tennessee Light and Power 
Company under contract dated August 8, 1927, and other considerations ; whereby 
applicant agreed to sell and the County of Weakley, Tennessee, agreed to buy 
the facilities described in paragraph (2) of said contract, dated October 6, 
1938, for the sum of $199,800 in cash and other considerations; and whereby 
the applicant agreed to sell and the City of Paris, Tennessee, agreed to buy 
the facilities described in paragraph (1) of said contract, dated October 6, 
1938, for the consideration of $142,000 in cash, the reassumption by the City 
of Paris of the obligation of the applicant on bonds in the principal amount 
of $375,000, and other considerations; each of which sales is to be made as a 
going business and with all customers attached; specifically excluding, however, 
certain listed transmission lines, plant and office facilities, chattels, cash on 
hand, and choses in action; 

(d) Applicant’s estimate of the actual original cost of the electric facilities 
proposed to be sold to the Tennessee Valley Authority, to the County of 
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Weakley, Tennessee, and to the City of Paris, Tennessee, when said facilities 
were first devoted to the public use is $1,448,342.95; 

(e) The electric facilities proposed to be sold to the City of Paris, Tennessee, 
are local distribution facilities only; ; 

(f) The electric facilities proposed to be sold to the County of Weakley, 
Tennessee, are local distribution facilities only ; 

(g) Among the electric facilities proposed to be sold to the Tennessee Valley 
Authority are facilities for the transmission of electric energy in interstate 
commerce and facilities for the sale of electric energy at wholesale in interstate 
commerce, of a value in excess of $50,000, which facilities are more fully 
described in paragraph (6) of the contract of sale, dated October 6, 1938, and 
exhibit A attached thereto; 

(h) Under the terms of the mortgage covering the applicant’s properties, the 
net cash proceeds of the sale will be delivered to the trustee, for disposition 
as therein provided; 

(i) In its estimate of the effect of the proposed transaction upon its remain- 
ing public utility operations, the applicant has indicated that neither its finan- 
cial integrity nor its ability to render service to its other customers will in any 
manner be impaired; and the proposed sale of facilities described in its applica- 
tion will avoid duplication of facilities and destructive competition, and will 
enable its transferred customers to obtain the benefit of cheaper rates; 

(j) Notice of the filing of the application has been given to the Governors of 
the States of Tennessee, Kentucky, and Indiana and to the public service com- 
missions of said States, and public notice has been given by publication in the 
Federal Register; and no protests or objections or requests for hearing have 
been received ; 

(k) The applicant by letter dated November 4, 1938, waived opportunity for 
hearing and the County of Weakley, Tennessee, and the City of Paris, Tennes- 
see, each by letters dated November 18, 1938, requested approval of application 
without proof or hearing. 

Wherefore, the Commission finds that: 

(1) The applicant is a public utility within the meaning of the Act, and the 
disposition of the facilities for the transmission of electric energy in interstate 
commerce and for the sale of electric energy at wholesale in interstate com- 
merce proposed to be transferred to the Tennessee Valley Authority is subject 
to the jurisdiction of the Commission under section 203 thereof; 

(2) The proposed disposition of said facilities to the Tennessee Valley Author- 
ity will be consistent with the public interest ; 

(3) The electric facilities proposed to be sold to the City of Paris, Tennessee, 
and to the County of Weakley, Tennessee, are local distribution facilities and 
the disposition thereof is not subject to the jurisdiction of the Commission. 

And the Commission orders that: 

(A) Said application, as amended, insofar as it applies to the disposition to 
the Tennessee Valley Authority of facilities subject to the jurisdiction of this 
Commission, be and the same is hereby granted; 

(B) The foregoing authorization and approval is without prejudice to the 
authority of this Commission or any other regulatory body with respect to 
rates, valuations, services, accounts, or any other matter whatsoever which 
may come before this Commission or such other regulatory body; and nothing 
in this order shall be construed as an acquiescence by this Commission in any 
valuation of property claimed or asserted by the applicant ; 

(C) This authorization shall expire unless acted upon within sixty (60) days 
after the entry of this order; and within ten (10) days after the completion of 
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said transaction the applicant shall file with the Commission a report as 
required by section 33.8 of the Commission’s Rules of Practice and Regulations, 
showing that same was consummated in conformity with the provisions hereof; 
(D) Said application, as amended, insofar as it applies to the disposition of 
electric facilities to the City of Paris, Tennessee, and to the County of Weakley, 
Tennessee, be and the same is hereby dismissed for lack of jurisdiction. 


Order confirming and approving rate schedule 
In re Bonneville Project, Columbia River, Oregon-Washington 
(Docket No. IT-5519) 
December 20, 1938 


The Administrator of the Bonneville Project, having prepared Wholesale 
Power Rate Schedule E-1 (hereinafter referred to as “Rate Schedule E-1”) 
with respect to the sale of electric energy produced at said Project as provided 
in the Act of Congress approved August 20, 1937 (50 Stat. 731) (hereinafter 
referred to as the “Bonneville Act’) and having submitted said Rate Schedule 
E-1 for confirmation and approval by the Commission retroactively as of No- 
vember 1, 1938; 

It appearing to the Commission that: 

(a) By order adopted June 8, 1938, the Commission confirmed and approved 
Wholesale Power Rate Schedules A—1, B-1, C-1 and D-1, and the General Terms 
and Conditions and Definitions pertaining thereto; 

(b) By order adopted July 29, 1938, the Commission confirmed and approved 
modifications of said Wholesale Power Rate Schedules A-1, B-1, C-1, and D-1, 
as to the sale and disposition of temporary power for experimental purposes 
for a period not to extend beyond October 31, 1988, in the manner contained 
in the contract dated July 26, 1938, between the United States of America, De- 
partment of the Interior, Bonneville Project by J. D. Ross, Administrator, and 
the Northwestern Electric Company ; 

(c) Rate Schedule E-1 covers the sale and disposition of temporary power 
for experimental purposes, being an addition to the aforesaid rate schedules 
heretofore approved, and permits the extension of the aforesaid contract with 
the Northwestern Electric Company for a period of time beyond October 31, 
1938 ; 

(d) The General Terms and Conditions and Definitions, heretofore confirmed 
and approved, are made a part of said Rate Schedule H-1, except as modified 
therein; 

(e) The aforesaid Rate Schedule E-1 will be effective between the date of 
November 1, 1938, and the date of completion of the Bonneville-Vancouver 
transmission facilities, but in no event later than December 31, 1939; 

(f) Due to conditions of an emergent nature, set forth in the Administrator’s 
letter to the Commission under date of December 14, 1938, it is necessary that 
said Rate Schedule E-1 be confirmed and approved retroactively, as of Novem- 
ber 1, 1938; 

The Commission, having considered said Rate Schedule E-1, and having due 
regard for the purposes of the aforesaid Bonneville Act, as set forth therein, 
and based on present available information and data pertinent thereto, finds 
that: 





APPENDIX—ORDERS 761 


(1) The said Rate Schedule E—1 is reasonable and in keeping with the pur- 
poses of the Bonneville Act; 

(2) The said Rate Schedule E-1 should be confirmed and approved retro- 
actively as of November 1, 1938; ; 

Now, therefore, the Commisison orders that: 

(A) The Rate Schedule, designated as Wholesale Power Rate Schedule E-1, 
being attached hereto and made a part hereof, be and the same is hereby con- 
firmed and approved retroactively, as of November 1, 1988; 

(B) Said Rate Schedule may be modified from time to time by the Adminis- 
trator, subject to confirmation and approval by the Federal Power Commission. 


DEPARTMENT OF INTERIOR—THE BONNEVILLE PROJECT 


Wholesale Power Rate Schedule E-1 (Transmission System, Temporary Prime 
and Secondary Power) 


Availability—This rate schedule covers the sale of Prime and Secondary 
Power to public bodies, cooperatives, and privately owned electric utilities 
for resale. 

For the limited period covered by contracts made under this schedule, the 
above-named agencies shall provide adequate facilities for the transmission 
of power to the purchaser’s distribution system from such point at or adjacent 
to the Bonneville Project Power Plant as may be designated by the 
Administrator. 

Due to the experimental nature of the service, this schedule shall be effec- 
tive, between the dates of November 1, 1938, and the date of completion of 
the Bonneville-Vancouver Transmission facilities, but in no event later than 
December 31, 1939. 

Rate—1. Prime power.—1/365th of $17.50, per day, per kilowatt of billing 
demand. 

2. Secondary power.—1/365th of $11.50, per day, per kilowatt of billing 
demand. 

Determination of demand—The demand shall be determined by suitable 
indicating and recording instruments installed at such locations as may be 
designated by the Administrator. The demand for any calendar day shall 
be defined as the highest integrated load during any thirty-minute (30 minute) 
period occurring during the twenty-four hours from midnight to midnight; 
provided, that all demands so determined shall be adjusted by deduction of 
a free allowance, expressed as a percentage of the registered demand and 
specified in the contract, to compensate the purchaser for the transformation 
and transmission losses from the point of metering to the specified theoretical 
point of delivery; provided, further, that provision shall be made in the 
contract for special treatment of unusual or abnormal demands, in excess of 
the contract demand, which may be occasioned by the operation of the Bonne- 
ville Project Power System in parallel with the purchaser’s system; or by 
accident to, failure of, or abnormal conditions on, the facilities of either party. 
For billing purposes, one-half of the purchaser’s demand, as of any calendar 
day, excluding such free allowance for losses, shall be considered as “prime 
power,” and the other one-half shall be considered as “secondary power.” 

Maximum billing demand.—The billing demand for each day shall be the 
contract demand or the registered demand, whichever is higher, both being 
subject to adjustment for transformation and transmission losses as above 
noted; provided, that when the adjusted registered demand exceeds the 
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adjusted contract demand, it shall be considered to do so, in the determination 
of billing demand, in blocks of 500 kilowatts or multiples thereof, such blocks 
being in turn subject to the above specified adjustment for losses. 

Contract demand.—Each contract under this schedule shall specify the 
amount of capacity in kilowatts to be made available to the purchaser during 
the term of such contract. This capacity in kilowatts shall be termed the 
eontract demand. For billing purposes, one-half of such contract demand, 
excluding sucli free allowance as shall be specified in the contract for trans- 
formation and transmission losses from the point of metering to the theo- 
retical point of delivery, shall be considered and taken to be “prime power,” 
and the other one-half shall be considered and taken to be “secondary power.” 
The purchaser may not exceed the contract demand by more than ten per- 
cent (10%) without the written consent of the Administrator. 

Minimum charge-—The minimum charge for service under this schedule 
shall be the Prime Power portion of the contract demand, as adjusted for 
losses, at 1/365th of $17.50 net per kilowatt per day, plus the Secondary Power 
portion of the contract demand, as adjusted for losses, at 1/365th of $11.50 
net per kilowatt per day. 

Point of delivery—For billing purposes the point of delivery shall be con- 
sidered as such point on the transmission system of the purchaser as is 
designated by the Administrator and specified in the contract. An allowance 
will be made in the contract for transmission losses from the point of metering 
to such point of delivery. 

Service shall be measured at the Bonneville Project Power Plant bus bars, 
at generating voltage (approximately 13,800 volts). 

Character of service—Power delivered hereunder shall be three phase and 
sixty cycles, at a voltage which shall be specified in the contract. 

Payments.—Bills shall be rendered monthly, the amount of each monthly bill 
being the sum of the amounts of the daily bills incurred during the current 
month, as derived by applying the above rates to the daily billing demand; 
such monthly bills shall be due and payable at the office of the Administrator 
within fifteen (15) days from the date thereof. 

The above rate is net. If payment is not received on or before the close of 
business on the date due, a penalty of two percent (2%) of the bill rendered 
will be added, for failure to pay within the fifteen days. Should bills not be 
paid within the fifteen days, the Administrator may, at any time thereafter, 
and after giving the purchaser ten (10) days advance notice in writing, dis- 
continue service under this rate schedule. 

Contract and term.—Service under this schedule shall, in each case, be cov- 
ered by a contract entered into with each purchaser by the Administrator. 

Due to the temporary and experimental nature of the service rendered here- 
under, such contracts shall be for terms specified in each contract by the 
Administrator, but in no case shall such term or extensions thereof exceed 
the expiration date of this schedule. All such contracts shall be subject to 
termination, by either party at any time, by two weeks notice in writing given 
to the other party, of intention to terminate at the time specified in such notice. 

Rules and regulations —Purchase of power under this schedule shall be sub- 
ject to all the provisions of the Bonneville Act; and to the rules and regula- 
tions prescribed by the Administrator in the General Terms and Conditions 
which, by reference, are made a part of this schedule, except as such General 
Terms and Conditions may be modified by the terms of this schedule. 

J. D. Ross, 
Administrator, The Bonneville Project. 
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Order authorizing and approving sale of electric facilities 


Iowa-Nebraska Light and Power Company, The Central Nebraska Public 
Power and Irrigation District 


(Docket No. IT-5535) 
December 27, 1938 


Upon application filed December 5, 1938, pursuant to section 203 (a) of the 
Federal Power Act by lowa-Nebraska Light and Power Company (hereinafter 
referred to as the Applicant), a corporation organized and existing under the 
laws of the State of Delaware and having its principal business office at 
Lincoln, Nebraska, for an order granting such authority as may be necessary 
or proper in the premises authorizing the Applicant to sell its system for the 
production, transmission, distribution and sale of electric energy and business 
incidental thereto in the State of Nebraska to The Central Nebraska Public 
Power and Irrigation District (hereinafter sometimes referred to as The 
Central District) and Loup River Public Power District (hereinafter some- 
times referred to as the Loup District) upon terms and conditions substan- 
tially as set forth in the proposed agreement of sale, reasonable notice of said 
application having been duly given and a hearing thereon having been duly 
held after reasonable notice of said hearing; 

The Commission, having considered the record of the proceedings had on 
said application, as amended, including the transcript of the testimony adduced 
and the exhibits introduced at the hearing, and 

It appearing to the Commission that: 

(a) Applicant is a corporation organized and existing under the laws of the 
State of Delaware and duly qualified to transact business within the State 
of Nebraska; 

(b) The Central Nebraska Public Power and Irrigation District is a public 
corporation and political subdivision of the State of Nebraska, duly organized 
and existing under and by virtue of the provisions of Chapter 86, Laws of 
Nebraska, 1933, and amendments thereto; 

(c) Loup River Public Power District is a public corporation and political 
subdivision of the State of Nebraska, duly organized and existing under and 
by virtue of the provisions of Chapter 86, Laws of Nebraska, 1933, and 
amendments thereto; 

(d) Applicant owns and operates facilities for the transmission of electric 
energy in interstate commerce or for the sale at wholesale of electric energy 
in interstate commerce, between the States of Nebraska and Iowa, Nebraska 
and Kansas, and Iowa and Missouri; 

(e) Among the facilities owned and operated by Applicant wholly or in 
part for the transmission of electric energy in interstate commerce or for 
the sale of electric energy at wholesale in interstate commerce, and which 
are proposed to be sold, are: 


(1) A 345 kv. transmission line, approximately 108 miles in length, 
extending from the Missouri River near Blair, Nebraska, to or beyond 
Norfolk, Nebraska ; 

(2) A 69 kv. transmission line, approximately 55 miles in length, extending 
from Plattsmouth, Nebraska, to Lincoln, Nebraska; 

(3) A transmission line extending from Lincoln, Nebraska, to the Kansas 
State line and made up of: a 69 kv. transmission line, approximately 40 
miles in length, extending from Lincoln, Nebraska, to Beatrice, Nebraska: a 
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34.5 kv. transmission line, approximately 36 miles in length, extending from 
Beatrice, Nebraska, to a point 3 miles south of Burchard, Nebraska; and a 
6.9 kv. transmission line, approximately 8 miles in length, extending from 
the latter point to a point at the Kansas state line near Summerfield, Kansas ; 


which facilities are of a value in excess of $50,000 and are more fully described 
in Exhibit A attached to the agreement of sale which is Exhibit L 
accompanying the application; 

(f) Applicant proposes to sell to The Central District, and The Central 
District proposes to purchase, Applicant’s facilities for the production, trans- 
mission, distribution, and sale of electric energy and certain other property 
(more fully described in Exhibit L accompanying the application), situated 
within the territory south of the Platte River in the State of Nebraska, known 
as the “Central Division,” for the cash sum of $17,370,112 (exclusive of such 
sum, not exceeding $450,000, as may be paid to Applicant by The Central 
District for accounts receivable) ; 

(g) Applicant proposes to sell to the Loup District, and the Loup District 
proposes to purchase, applicant’s facilities for the production, transmission, 
distribution, and sale of electric energy and certain other property (more fully 
described in Exhibit L accompanying the application), situated within the 
territory north of the Platte River in the State of Nebraska, known as the 
“Loup Division,” for the cash sum of $2,825,879 (exclusive of such sum, not 
exceeding $120,000, as may be paid to Applicant by the Loup District for 
accounts receivable) ; 

(h) With respect to the properties described in paragraphs (f) and (9g) 
above, Applicant has submitted (in Exhibit G-2, accompanying the applica- 
tion) the following estimated values as of June 30, 1938: 
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(i) For the purpose of financing the purchase of the property described in 
paragraph (f) above and for other purposes, The Central District proposes to 
issue revenue bonds in the aggregate principal sum of $21,500,000 maturing 
serially during the years 1939-1968, both inclusive, and bearing interest pay- 
able semiannually, at rates varying from 344% to 4% per annum according to 
the maturity thereof, and to sell said bonds to certain underwriters for 95% of 
the aggregate principal amount thereof; 

(j) For the purpose of financing the purchase of the properties described in 
paragraph (g) above and for other purposes, the Loup District proposes to 
issue revenue bonds in the aggregate principal sum of $5,000,000 maturing 
serially during the years 1939-1968, both inclusive, and bearing interest payable 
semiannually, at rates varying from 314% to 4% per annum according to the 
maturity thereof, and to sell said bonds to certain underwriters for 95% of the 
aggregate principal amount thereof ; 

(k) For services, advice, and assistance in connection with the acquisition of 
the properties described in paragraph (f) above, The Central District proposes 
to pay to a fiscal agent or banker a fee of 244% of the gross purchase price, 
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such fee amounting to approximately $434,252, exclusive of any amount of such 
fiscal agent’s fee as may be applicable to the acquisition of Applicant’s accounts 
receivable by The Central District ; - 

(1) For services and advice in connection with the acquisition of the prop- 
erties described in paragraph (g) above, the Loup District proposes to pay to a 
fiscal agent or banker a fee of 244% of the gross purchase price, such fee 
amounting to approximately $70,647, exclusive of any amount of such fiscal 
agent’s fee as may be applicable to the acquisition of Applicant’s accounts 
receivable by the Loup District; 

(m) The application does not involve exercise of the jurisdiction of this Com- 
mission with respect to the financing or the issuance of the securities described 
herein. 

(n) By reason of the legal structure of, and the limitations imposed by the 
laws of Nebraska upon, The Central District and the Loup District, and the 
financial obligations already existing in the case of both districts, and the char- 
acter of financing here involved, viz: the issuance of power revenue bonds; the 
aforesaid financing entails problems not ordinarily accompanying similar 
financing in the ease of a private utility ; 

(o) The proposed sale of facilities by Applicant will aid substantially in the 
accomplishment by The Central District and the Loup District of their proposed 
extensive program (1) to make available water and electric energy for irriga- 
tion and reclamation of agricultural lands, (2) for rural electrification, and 
(3) for the coordination of hydroelectric and other generating facilities, trans- 
mission facilities and distribution facilities into an integrated public power 
system for the sale of electric energy at low rates to the consumer; 

(p) The proposed sale of facilities by Applicant will avoid the duplication of 
electric facilities and destructive competition in the territory in Nebraska now 
served by Applicant; 

(q) The proposed sale of facilities by Applicant will not adversely affect its 
ability to render adequate service at reasonable rates to its remaining 
consumers ; 

(r) The proposed sale of facilities by Applicant will not adversely affect its 
financial condition or the interests of its security holders; 

(s) Notice of the filing of the application and of the Commission’s order 
fixing the date of hearing thereon was published in the Federal Register and 
was given to the Governors and State Commissions of the States of Nebraska, 
Iowa, Kansas, and Missouri; 

Wherefore, the Commission finds that: 

(1) Applicant is a public utility within the meaning of the Federal Power 
Act; the facilities for the transmission of electric energy in interstate com- 
merce or for the sale of electric energy at wholesale in interstate commerce 
which are proposed to be sold to The Central District and the Loup District 
are of a value in excess of $50,000; and the proposed disposition of said facili- 
ties is subject to the jurisdiction of the Commission under section 203 of the 
act; 

(2) The proposed disposition of the facilities described in finding (1) will be 
appropriate to secure the maintenance of adequate service and the coordination 
in the public interest of said facilities and said proposed disposition will be 
consistent with the public interest; 

And the Commission orders that: 

(A) The proposed disposition by Applicant, lowa-Nebraska Light and Power 
Company, to The Central Nebraska Public Power and Irrigation District and the 
Loup River Public Power District, of facilities for the transmission of electric 
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energy in interstate commerce or the sale of electric energy at wholesale in 
interstate commerce and which are subject to the jurisdiction of this Commis- 
sion, be and the same is hereby authorized and approved; 

(B) The foregoing authorization and approval is without prejudice to the 
authority of this Commission or any other regulatory body with respect to rates, 
valuations, services, accounts, or any other matter whatsoever which may come 
before this Commission or such other regulatory body; and nothing in this 
order shall be construed as an acquiescence by this Commission in any valua- 
tion of property claimed or asserted by the Applicant or the purchasers; 

(C) This authorization shall expire unless acted upon within sixty (60) days 
after the entry of this order; 

(D) Within ten days after the completion of the aforesaid disposition of 
facilities the Applicant shall file with the Commission a report as required by 
section 33.8 of the Commission’s Rules of Practice and Regulations, showing 
that same was consummated in conformity with the provisions hereof. 


Order authorizing and approving sale of electric facilities 
West Tennessee Power & Light Co., and Tennessee Valley Authority 
(Docket No. IT-5534) 

December 30, 1938 


Upon application filed November 16, 1938, pursuant to section 203 (a) of the 
Federal Power Act, by West Tennessee Power & Light Co. (hereinafter referred 
to as the Applicant), a Florida corporation, authorized to transact business 
in the State of Tennessee, having its principal office at Jackson, Tennessee, for 
an order authorizing the sale to Tennessee Valley Authority, of certain of 
Applicant’s electric facilities in its Ripley, Brownsville, Humboldt, and Jackson 
divisions, located in the southwest part of Tennessee; and to the City of 
Jackson, Tennessee, certain of its electric facilities located in the Cities of 
Jackson and Huntersville, Tennessee, and within Madison County, Tennessee ; 
to the Mayor and Aldermen of Ripley, Tennessee, certain of its electric facilities 
located within the Cities of Ripley, Henning, Halls, and Gates, Tennessee, and 
within the territory connecting and adjoining thereto; to the Commission of the 
City of Brownsville, Tennessee, certain of its electric facilities located within 
the City of Brownsville, Tennessee, and to the City of Humboldt, Tennessee, 
certain of its electric facilities within the City of Humboldt, Tennessee; which 
said facilities proposed to be sold by the Applicant are all of the electric facil- 
ities (exclusive of electric railway properties) now owned by it. 

It appearing to the Commission, from examination of the said application 
and exhibits attached thereto, and other matters of record that: 

(a) The Applicant is engaged (in addition to other public utility operations) 
in the generation, transmission, and distribution of electric energy for public 
consumption and in connection therewith owns and operates facilities for the 
transmission of electric energy in interstate commerce or for the sale at whole- 
sale of electric energy in interstate commerce ; 

(b) Among the electric facilities now owned by the Applicant are facilities 
for the transmission of electric energy in interstate commerce and for the sale 
of electric energy at wholesale in interstate commerce, and urban and rural 
distribution facilities within the southwestern part of Tennessee, which facil- 
ities the Applicant now supplies with energy some of which is generated in 
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Mississippi and Arkansas and transmitted from the States of Mississippi and 
Arkansas into the State of Tennessee ; 

(c) On November 16, 1938, the Applicant entered into a contract with the 
Tennessee Valley Authority, with the City of Jackson, Tennessee, with the 
Mayor and Aldermen of Ripley, Tennessee, with the Commission of the City of 
Brownsville, Tennessee, and with the City of Humboldt, Tennessee, whereby, 
among other things, the Applicant agreed to sell and the Tennessee Valley 
Authority agreed to buy, the facilities described in Paragraph V of said contract 
for the consideration of $509,000.00 in cash and the assumption by the Tennessee 
Valley Authority of certain contract obligations of the Applicant, and other 
considerations; whereby the Applicant agreed to sell and the City of Jackson, 
Tennessee, agreed to buy the facilities described in Paragraph I of said contract 
dated November 16, 1938, for the sum of $750,000.00 in cash, the assumption by 
the City of Jackson, Tennessee, of certain contract obligations of the Applicant, 
and other considerations; whereby Applicant agreed to sell and the Mayor 
and Aldermen of Ripley, Tennessee, agreed to buy, the facilities described in 
Paragraph II of said contract dated November 16, 1938, for the sum of $171,000 
in cash, the assumption by the Mayor and Aldermen of Ripley, Tennessee, of 
certain contract obligations of the Applicant, and other considerations ; whereby 
Applicant agreed to sell and the Commission of the City of Brownsville, Ten- 
nessee, agreed to buy, the facilities described in Paragraph III of said contract 
dated November 16, 1938, for the sum of $120,000.00 in cash, the assumption by 
the Commission of the City of Brownsville, Tennessee, of certain contract obli- 
gations of the Applicant, and other considerations; and whereby the Applicant 
agreed to sell and the City of Humboldt, Tennessee, agreed to buy the facilities 
described in Paragraph IV of said contract dated November 16, 1938, for the 
sum of $50,000.00 in cash and other considerations; each of which sales is to 
be made as a going business and with all customers attached; specifically exclud- 
ing, however, certain listed properties, plant and office facilities, chattels, cash 
on hand, and choses in action; 

(d) Applicant’s estimate of the actual original cost of the electric facilities 
proposed to be sold to the Tennessee Valley Authority, to the City of Jackson, 
Tennessee, to the Mayor and Aldermen of Ripley, Tennessee, to the Commission 
of the City of Brownsville, Tennessee, and to the City of Humboldt, Tennessee, 
when said facilities were first devoted to the public use is $2,244,963; 

(e) The electric facilities proposed to be sold to the City of Humboldt, Ten- 
nessee, are local generating and distribution facilities only; 

(f) The electric facilities proposed to be sold to the Commission of the City 
of Brownsville, Tennessee, are local generating and distribution facilities only; 

(g) The electric facilities proposed to be sold to the Mayor and Aldermen 
of Ripley, Tennessee, consist of generating facilities, local distribution facilities 
and facilities for the transmission of electric energy in interstate commerce or 
the sale of electric energy at wholesale in interstate commerce ; 

(hk) The electric facilities proposed to be sold to the City of Jackson, Ten- 
nessee, consist of generating facilities, local electric distribution facilities 
within the City of Jackson and the community of Huntersville and facilities 
for the transmission of electric energy in interstate commerce or the sale at 
wholesale of electric energy in interstate commerce ; 

(i) Among the electric facilities proposed to be sold to the Tennessee Valley 
Authority are facilities for the transmission of electric energy in interstate 
commerce and facilities for the sale of electric energy at wholesale in interstate 
commerce ; 

(j) The electric facilities, proposed to be sold by Applicant, used for the 
transmission of electric energy in interstate commerce or for the sale at whole- 
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sale of electric energy in interstate commerce, are the whole of its facilities 
subject to the jurisdiction of the Federal Power Commission under section 203 
of the Act; 

(k) In its estimate of the effect of the proposed transaction upon its re- 
maining public utility operations, the Applicant has indicated that neither its 
financial integrity nor its ability to render service to its other customers will 
in any manner be impaired; and the proposed sale of electric facilities de- 
scribed in its application will avoid duplication of facilities and destructive 
competition and will enable its transferred customers to obtain the benefit of 
cheaper electric rates ; 

(1) Notice of the filing of the application has been given to the Governors of 
the States of Tennessee, Mississippi, and Arkansas and to the public service 
commissions of said States, and public notice has been given by publication in 
the Federal Register; and no protests or objections or requests for hearing have 
been received ; 

(m) The Applicant in its application waived opportunity for hearing; 

Wherefore, the Commission finds that: 

(1) Applicant is a public utility within the meaning of the Federal Power 
Act; the facilities for the transmission of electric energy in interstate com- 
merce or for the sale of electric energy at wholesale in interstate commerce 
which ‘are proposed to be sold to Tennessee Valley Authority, to the City of 
Jackson, Tennessee, and to the Mayor and Aldermen of Ripley, Tennessee, are 
the whole of its facilities subject to the jurisdiction of the Federal Power Com- 
mission under section 203 of the act and the proposed disposition of said facili- 
ties is subject to the authorization and approval of the Commission ; 

(2) The proposed disposition of the facilities described in finding (1) will 
be appropriate to secure the maintenance of adequate service and the coordina- 
tion in the public interest of said facilities and said proposed disposition will 
be consistent with the public interest; 

(3) The electric facilities proposed to be sold to the Commission of the City 
of Brownsville, Tennessee, and to the City of Humboldt, Tennessee, are gen- 
erating and local distribution facilities and the disposition thereof is not subject 
to the jurisdiction of the Commission ; 

And the Commission orders that: 

(A) The proposed disposition by Applicant, West Tennessee Power & Light 
Company, to the Tennessee Valley Authority, to the City of Jackson, Tennes- 
see, and to the Mayor and Aldermen of Ripley, Tennessee, of facilities for the 
transmission of electric energy in interestate commerce or the sale of electric 
energy at wholesale in interstate commerce ard which are subject to the juris- 
diction of this Commission be and the same is hereby authorized and approved; 

(B) The foregoing authorization and approval is without prejudice to the 
authority of this Commission or any other regulatory body with respect to rates, 
valuations, services, accounts, or any other matter whatsoever which may come 
before this Commission or such other regulatory body; and nothing in this 
order shall be construed as an acquiescence by this Commission in any valuation 
of property claimed or asserted by the Applicant or the purchasers; 

(©) This authorization shall expire unless acted upon within sixty (60) days 
after the entry of this order; 

(D) Within ten (10) days after the completion of the aforesaid disposition 
the Applicant shall file with the Commission a report as required by section 
33.8 of the Commission’s Rules of Practice and Regulations, showing that 
same was consummated in conformity with the provisions hereof; 
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(E) Said application, as amended, insofar as it applies to the disposition 
of electric facilities to the Commission of the City of Brownsville, Tennessee, 
and to the City of Humboldt, Tennessee, be and the same is hereby dismissed 
for lack of jurisdiction. 


Order approving contracts for extension of credit for acquisition of facilities 


Tennessee Valley Authority 
(Docket Nos. IT-5538 and IT-—5539) 
January 9, 1939 


Upon two applications filed January 4, 1939, by Tennessee Valley Authority, 
a corporation created by the Tennessee Valley Authority Act of 1933 (here- 
inafter referred to as the Authority), for approval under Section 15a of the 
said act, as amended, of the following, respectively : 


(a) Those parts of that certain agreement between the Authority and 
the Gibson County Electric Membership Corporation (hereinafter referred 
tc as the Gibson Corporation), dated December 1, 1938, which pertain 
to the extension of credit to the Gibson Corporation in the amount of 
$37,240 for the acquisition of certain facilities owned by the West Tennessee 
Power & Light Company (hereinafter sometimes referred to as the Com- 
pany), and $1,500 (estimated) to the Gibson Corporation for the construc- 
tion of certain interconnecting tie lines ; 

(b) That certain agreement between the Authority and the Southwest 
Tennessee Electric Membership Corporation (hereinafter referred to as the 
Southwest Corporation), dated December 15, 1938, for the extension of 
credit to the Southwest Corporation in the amount, among others, of $221,760 
for the acquisition of certain facilities of the Company and $12,000 (esti- 
mated) to the Southwest Corporation for the construction of certain inter- 
connecting tie lines; 


both of the aforesaid agreement and parts of agreement (hereinafter referred 
to as the “credit contracts”) providing for the payment of interest, monthly, 
at the rate of three and one-half percent per annum and for the amortization of 
the principal and interest on the amounts loaned in twenty-five years; 

The Commission, having considered said applications and the data and in- 
formation therein and therewith submitted, having heard testimony with refer- 
ence thereto, having considered the record of the hearing held thereon pursuant 
to its order of January 5, 1939, consolidating proceedings on the said appli- 
cations and fixing the date of hearing thereon, and the above matters having 
been given precedence and in every way expedited, as provided by the said sec- 
tion 15a, finds that: 

(1) The Gibson Corporation is a nonprofit electric membership corporation 
organized under the provisions of the Tennessee Electric Membership Corporation 
Act of 1985 (Chapter 32 of the Public Acts of the Extra Session of 1985) and 
now existing under a superseding act approved May 21, 1937 (Chapter 231, 
Public Acts of 1937), having its office and principal place of business at Trenton, 
Tennessee, and furnishing rural electric service in the State of Tennessee, 
and particularly, as of December 28, 1938, furnishing such service in the 
Counties of Obion, Dyer, Gibson, and Madison; 
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(2) The Southwest Corporation is a nonprofit electric membership corpora- 
tion organized and existing under the aforesaid Electric Membership Corpora- 
tion Act and superseding act, having its office and principal place of business 
at Brownsville, Tennessee, and furnishing rural electric service in the Counties 
of Madison, Haywood, Tipton, and Lauderdale, Tennessee ; 

(3) The said electric membership corporations are situated within trans- 
mission distance of a dam or dams at which surplus power is generated by the 
Authority, transmission of such power to the said electric membership cor- 
porations to be over the integrated transmission system of the Authority ; 

(4) The aforesaid facilities to be acquired consist of existing distribution 
systems and incidental works, including one generating plant, and existing 
interconnecting transmission and/or distribution lines; and the aforesaid 
interconnecting tie lines to be constructed are improvements of the said ex- 
isting facilities or are transmission lines incidental to, and interconnecting the 
said existing facilities, as necessary for their effective operation ; 

(5) The said electric membership corporations have entered into contracts 
for the purchase of their electric energy requirements from the Authority and 
the credit contracts will facilitate the disposition of surplus power of the 
Authority according to the policies of the Tennessee Valley Authority Act, as 
amended ; will give priority to nonprofit organizations in the purchase of such 
power by enabling them to acquire facilities for the distribution thereof; and will 
at the same time preserve existing distribution facilities as going concerns; 

(6) The aforesaid amounts of credit to be extended appear to be reasonable 
amounts for the purposes contemplated by the credit contracts ; 

(7) The credit contract with the Gibson Corporation provides for the secur- 
ing of the indebtedness incurred thereunder, together with other indebtedness 
incurred under other provisions of the same agreement, by the Gibson Corpora- 
tion’s first mortgage bond, dated December 20, 1938, in the principal amount of 
$425,000 and bearing interest at the rate of three and one-half per centum per 
annum, principal and interest to be paid in installments calculated to pay and 
discharge the full indebtedness secured thereby in twenty-five years after the 
date thereof, said bond being secured by the Gibson Corporation’s Mortgage 
and Deed of Trust dated August 16, 1937, as amended and supplemented by 
indenture dated as of January 15, 1938, equally and ratably with all other bonds 
outstanding in accordance with the terms of said Mortgage and Deed of Trust, 
so amended and supplemented, not to exceed the aggregate principal sum of 
$1,000,000 ; 

(8) The credit contract with the Southwest Corporation provides for the 
securing of the indebtedness incurred thereunder by the Southwest Corpora- 
tion’s first mortgage bond dated as of January 4, 1989, in the principal amount 
of $250,000, bearing interest and payable as stated above for the Gibson Corpora- 
tion’s bond and secured by the Southwest Corporation’s Mortgage and Deed 
of Trust dated March 1, 1937, as amended and supplemented by indentures dated 
as of August 16, 1937, and June 10, 1938, equally and ratably with all other 
bonds outstanding in accordance with the terms of said Mortgage and Deed 
of Trust so amended and supplemented not to exceed the aggregate principal 
sum of $1,000,000; 

(9) All of such outstanding bonds other than those now held by the Author- 
ity are now held by the Reconstruction Finance Corporation and the United 
States; the Reconstruction Finance Corporation, with respect to all of such 
bonds as are held by it, has authorized the Administrator of the Rural Dlectri- 
fication Administration to take any steps in its name that the Administrator 
is authorized to take under the Rural Electrification Act of 1936 with respect to 
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joans under that act; and the Administrator, for the United States and for 
the Reconstruction Finance Corporation as holders of such outstanding bonds, 
has agreed to consent to the issuance, execution, and delivery of the aforesaid 
additional bonds as required by the terms of said mortgages and deeds of trust 
so amended and supplemented ; 

(10) Upon the basis of estimates submitted and testimony adduced on behalf 
of the applicant, the sufficiency of the revenues anticipated from the operation 
by the aforesaid electric membership corporations, respectively, of their present 
properties and the aforesaid facilities to be acquired and constructed, to enable 
them to repay the principal, with interest, of the amounts to be borrowed under 
the aforesaid credit contracts within a reasonable period of time appears to be 
reasonably well shown; 


And the Commission orders that: 
The aforesaid credit contracts be, and the same hereby are, approved. 


Order providing for the issuance of subpenas duces tecum 


Metropolitan Edison Company, Northern Pennsylvania Power Company, Pennsyl- 


vania Electric Company, Erie Lighting Company, The Clarion River Power 
Company, Solar Electric Company 


(Docket No. IT-5015) 
January 13, 1939 


It appearing to the Commission that: 

(a) By its orders of January 6, 1936, January 26, 1937, and October 22, 
1938, the Commission ordered that there be made an inquiry and investigation 
into certain of the business affairs of the above-named companies (hereinafter 
called “respondents”), all of which more fully appears in said orders; 

(b) At various times from the year 1929 to the date hereof certain charges 
have been made for services rendered, or alleged to have been rendered, 
directly or indirectly, to the respondents by the following persons, firms, or 
corporations, to wit: Utility Accountants and Tax Consultants, Utility Audi- 
tors and Tax Consultants, Utility and Financial Accountants, Inc., Financial 
and Securities Assistants, Finance and Securities Assistants, Transfer and 
Coupon Paying Agency, Transfer and Paying Agency, H. C. Hopson, H. C. 
Hopson & Co., H. C. Hopson and Company, Utility and Financial Advertising 
Agency, Daniel Starch and Staff, Day & Co., Edward J. Cheney, Engineering 
and Consulting Associates, Public Utility Investing Corp., Corporate Records 
and Secretarial Assistants, Securities Registration Agency, and The Utility 
Management Corporation, or their predecessors or successors (hereinafter 
referred to as “service companies”) ; and that the reasonableness of the charges 
for said services and the cost of rendering such services can best be ascertained 
from books, records, and documents of said service companies; 

(c) It is necessary and desirable for the purposes of the aforesaid investiga- 
tion to ascertain whether said service companies, or any of them, directly or 
indirectly, control or have controlled any of the respondents; whether the 
respondents, or any of them, control or have controlled said service companies, 
or any of them; or whether said service companies and the respondents, or 
any of them, are, or have been, under common control; 

(d) The Utility Management Corporation has or is about to take over the 
staffs of certain of the aforesaid service companies and great uncertainty exists 
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as to the custody, control and preservation of books, records, and documents 
of said service companies which are deemed pertinent and essential to the 
eonduct of the investigation instituted by this Commission ; 

Wherefore, the Commission finds that: 

(1) All books, papers, minutes, correspondence, memoranda, contracts, 
records, accounts, documents, letters, telegrams, and other writings relating 
to charges for services performed, or alleged to have been performed, by said 
service companies, or any of them, to the respondents, or any of them, during 
the years from the beginning of 1929 to the date hereof, and the cost, if any, 
to said service companies of rendering said services are relevant or material 
to the said investigation; 

(2) All books, papers, minutes, correspondence, memoranda, contracts, 
records, accounts, documents, letters, telegrams, and other writings relating to: 
(a) the control by said service companies, or any of them, over the respond- 
ents, or any of them, during the years from the beginning of 1929 to the date 
hereof; (b) the control by the respondents, or any of them, over the said 
service companies, or any of them, during the years from the beginning of 
1929 to the date hereof; (c) the control exercised by any person, firm, or 
corporation over said respondents, or any of them, which is or was a common 
eontrol over said service companies, or any of them, during the years from 
the beginning of 1929 to the date hereof, are revelant or material to the said 
investigation ; 

(8) After investigation of certain records of the respondents, an examina- 
tion of daily time reports of certain individuals engaged in the work of the 
service companies, from oral testimony adduced in the course of the hearing 
in these proceedings, and from other pertinent evidence of record relating to 
transactions between respondents and the service companies, and because of 
the refusal by the service companies to make available to the Commission 
full details and records of their transactions affecting respondents, it is neces- 
sary and desirable that subpenas duces tecum be issued and directed to said 
service companies to cause the production before the Commission of all books, 
papers, minutes, correspondence, memoranda, contracts, records, accounts, 
documents, letters, telegrams, and other writings relating to the matters of 
charges, costs, and controls referred to in findings (1) and (2) above; 

And the Commission orders that: 

Appropriate subpenas duces tecum be issued and directed to said service 
companies, listed in appearing clause (b) above, to cause the production 
before the Commission of all books, papers, minutes, correspondence, memo- 
randa, contracts, records, accounts, documents, letters, telegrams, and other 
writings relating to: (1) charges for services performed, or alleged to have 
been performed, by said service companies, or any of them, to the respondents, 
or any of them, during the years from the beginning of 1929 to the date 
hereof, and the cost to said service companies, if any, of rendering said 
services; (2) the control by said service companies, or any of them, over 
the respondents, or any of them, during the years from the beginning of 1929 
to the date hereof; (3) the control by the respondents, or any of them, over 
the said service companies, or any of them, during the years from the begin- 
ning of 1929 to the date hereof; (4) the control exercised by any person, firm, 
or corporation over said respondents, or any of them, which is or was a 
common control over said service companies, or any of them, during the years 
from the beginning of 1929 to the date hereof. 
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Order authorizing and approving merger of facilities and transfer of license 
Portland General Electric Company-and Mt. Hood Blectric Company 
(Docket No. IT-5528 and Project No. 1001) 
January 19, 1939 


Upon the application filed September 27, 1938, by the Portland General 
Electric Company, licensee under the licenses for projects Nos. 38, 135, and 477, 
for authorization and approval under Section 203 of the Federal Power Act 
of the acquisition by it by purchase of all the properties and assets of the 
Mt. Hood Electric Company, except cash and bills receivable, and merger of 
its facilities therewith, and for written approval of the transfer to it of the 
license, as heretofore amended, for project No. 1001; and petition joining there- 
in filed November 14, 1938, by the said Mt. Hood Electric Company, licensee 
under the license for project No. 1001; and 

Upon petition filed September 27, 1938, by the said Portland General Electric 
Company requesting the waiver of the requirements of Part 33 of the Commis- 
sion’s Rules of Practice and Regulations insofar as not complied with by its 
aforesaid application; and 

It appearing that the proposed transfer of properties and assets has been 
approved by the Public Utility Commissioner of the State of Oregon; and 

Proceedings upon the said applications and petition having been consolidated 
by the Commission’s order of November 25, 1938, and the Commission having 
considered said applications and petitions, the information therein set forth, 
and the record of the hearing held thereon pursuant to notice duly given; 

The Commission finds that: 

(1) No protest or objection to the granting of said applications has been 
made pursuant to notice duly given; 

2) The Portland General Electric Company is a corporation organized 
under the laws of the State of Oregon; it is engaged in the business of gen- 
erating, transmitting, and distributing electric energy to the public within the 
States of Oregon and Washington; and it owns and operates facilities for the 
transmission of electric energy, which energy is transmitted from the State of 
Oregon and consumed in the State of Washington; 

(3) The aforesaid properties and assets of the Mt. Hood Electric Company 
consist principally of electric transmission and distribution facilities in Clack- 
amas County, Oregon, extending from a point east of the Town of Sandy, 
Oregon, to Rhododendron, Oregon, and serving territory adjacent thereto; 

(4) The said facilities of the Mt. Hood Electric Company have heretofore 
been supplied with their electric energy requirements by purchase from the 
applicant Portland General Electric Company, with whose electric facilities they 
were electrically interconnected near the Town of Sandy, Oregon, and they will, 
upon consummation of the proposed transfer, continue to be supplied with elec- 
tric energy in the same manner and such transfer will not be inconsistent with 
the maintenance of adequate service and the coordination in the public interest 
of facilities subject to the jurisdiction of the Commission ; 

(5) The applicant, Mt. Hood Electric Company, serves relatively few cus- 
tomers in a small area and is not financially able to improve and extend its 
service ; 

(6) The said applicants have contracted for the transfer of the aforesaid 
facilities, subject to the requisite approvals by the Public Utilities Commis- 
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sioner of Oregon and the Federal Power Commission, for a consideration of 
$33,000 plus the cost of any additions and betterments made by the Mt. Hood 
Electric Company subsequent to January 27, 1938, less the reasonable value of 
any assets disposed of subsequent to said date; and the Portland General 
Electric Company proposes to record the transaction on its books in accordance 
with the accounting requirements of the Commission ; 

(7) The proposed transaction will not adversely affect the interests of the 
holders of securities of the Mt. Hood Electric Company ; 

(8) As a result of rate reductions proposed to be effectuated by the Port- 
land General Electric Company upon consummation of the said transfer, the 
consumers served by the facilities transferred will be substantially benefited ; 
and additional residents in the territory adjacent to that served-by the said 
facilities, not now served, will have an opportunity to be served, and at 
lower rates than now prevail in the territory served by such facilities; 

(9) The proposed transaction will not impair the financial integrity of the 
Portland General Electric Company or adversely affect the interests of its 
securities holders or customers; 

(10) The applicant, Portland General Electric Company, has submitted satis- 
factory evidence of its compliance with the laws of the State of Oregon with 
respect to the licensed project, as required by section 9 (b) of the Federal 
Power Act; 

Wherefore, the Commission finds further that: 

(11) The applicant, Portland General Electric Company, is a public utility 
within the meaning of Section 208 of the Federal Power Act; 

(12) By the proposed transfer, the whole of the facilities of the Portland 
General Electric Company subject to the jurisdiction of this Commission, or 
a part thereof, will be merged or consolidated with facilities of the Mt. Hood 
EHlectric Company for the transmission and sale of electric energy; 

(13) Such merger or consolidation will be consistent with the public interest ; 

And the Commission orders that: 

(A) The requirements of Part 33 of the Commission’s Rules of Practice 
and Regulations, in so far as not complied with by the aforesaid applications 
are hereby waived; 

(B) The said merger or consolidation of facilities be and the same is hereby 
authorized and approved and the said transfer of license be and the same 
hereby is approved, subject to the provisions of section 8 of the Federal 
Power Act and section 9.3 of the Commission’s Rules of Practice and 
Regulations ; 

(C) The foregoing authorization and approval is without prejudice to the 
uuthority of this Commission or any other regulatory body with respect to 
rates, valuations, services, accounts, or any other matter whatsoever which 
may come before this Commission or such other regulatory body; and nothing 
in this order shall be construed as an acquiescence by this Commission in any 
valuation of property claimed or asserted by the Applicant or the purchasers; 

(D) This authorization shall expire unless acted upon within sixty (60) 
days after the entry of this order; 

(E) Within ten days after the completion of the aforesaid merger of facili- 
ties the Applicant shall file with the Commission a report as required by sec- 
tion 33.8 of the Commission’s Rules of Practice and Regulations, showing that. 
same was consummated in conformity with the provisions hereof. 
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Order authorizing amendment of license (transmission line) 
Southern California Edison Company Ltd. 
(Project No. 722) 
January 24, 1939 


Upon application filed July 2, 1938, by Southern California Edison Company 
Ltd. of Los Angeles, California, licensee for Project No. 722, for amendment 
of license to include within the license a constructed transmission line affect- 
ing lands of the United States within the Sequoia National Forest; and 

It appearing to the Commission that: 

The said line.is a 2,400-volt, 3-phase, single-circuit transmission line extend- 
ing in a general northwesterly direction from Station 29—01.79 on the existing 
2,400-volt line in the NW144NE\% to a house in the NEYNWY4, Section 5, T. 
28 S., R 81 E., Mount Diablo meridian, Kern County, California, a distance of 
0.177 mile, and occupies a right-of-way 80 feet wide and 0.134 mile long across 
lands of the United States within the Sequoia National Forest; 

The Commission, having considered said application and the record thereon, 
finds that: 

(1) The Acting Chief, Forest Service, under authority delegated on March 
6, 1937, by the Acting Secretary of Agriculture for the Secretary of Agricul- 
ture, who has supervision over the Sequoia National Forest, has recommended 
the issuance of a license provided it includes the standard provisions; 

(2) The Acting Secretary of the Interior has stated that the construction 
of the project as proposed by the amendment will not interfere or be inconsistent 
with the purposes of any reservation or withdrawal of public lands under 
the administration of that Department ; 


(3) The amount of reasonable annual charges for which the license as 
amended should provide for the purpose of reimbursing the United States for 
the costs of administration of Part I of the Federal Power Act is $5.00, and 


for recompensing it for the use, occupancy, and enjoyment of its said lands is 
$55.86 ; 


(4) The amendment will not alter any of the basic facts upon which the 
license was issued, nor constitute such an alteration thereof as to require public 
notice ; 

The Commission orders that: 

(A) The license be amended as of April 6, 1938, to provide for the inclusion 
of the aforementioned transmission line; 

(B) The amount of annual charges specified in the license as $55.00 be in- 
creased by $5.86 as of April 6, 1938, making a total of $60.86; 

(C) Exhibits K (F. P. C. No. 722-2) and M, which are a part of application 


for amendment of license, be, and they are hereby, approved as part of said 
license. 
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Order to invoke the aid of the district court pursuant to section 307 (c) of the 
Federal Power Act 


Metropolitan Edison Company, Northern Pennsylvania Power Company, Pennsyl- 
vania Electric Company, Erie Lighting Company, The Clarion River Power 
Company, Solar Electric Company 


(Docket No. IT-5015) 
January 25, 1939 


It appearing to the Commission that: 

(a) By its orders of January 6, 1936, January 26, 1937, and October 22, 1938, 
the Commission ordered that there be made an inquiry and investigation into 
certain of the business affairs of the above-named companies (hereinafter 
called “respondent companies”), all of which more fully appears in said orders; 

(0) From an examination of certain records of the respondent companies, an 
examination of daily time reports of certain individuals engaged in the work of 
certain persons, firms, or corporations which have furnished or are now fur- 
nishing services to the respondents (which persons, firms, or corporations are 
hereinafter referred to as “service companies’), from oral testimony adduced 
in the course of the hearings in these proceedings, and from other pertinent 
evidence of record, there is reasonable cause to believe that Daniel Starch of 
Searsdale, N. Y., is, and for some time past has been, possessed of information 
relevant, material, and necessary to the investigation into the matters referred 
to in the aforesaid orders of the Commission, and more particularly with 
reference to: 

(1) The control exercised by the following persons, firms, or corporations 
{herein referred to as “service companies” ) : 


Utility Accountants and Tax Consultants. 
Utility Auditors and Tax Consultants. 
Utility and Financial Accountants, Inc. 
Financial and Securities Assistants. 
Finance and Securities Assistants. 
Transfer and Coupon Paying Agency. 
Transfer and Paying Agency. 

H. C. Hopson. 

H. C. Hopson & Co. 

H. C. Hopson and Company. 

Utility and Financial Advertising Agency. 
Daniel Starch and Staff. 

Day & Co. 

Edward J. Cheney. 

Ongineering and Consulting Associates. 
Public Utility Investing Corp. 

Corporate Records and Secretarial Assistants. 
Securities Registration Agency. 

The Utility Management Corporation. 


over the following companies (herein referred to as “respondent companies”) : 


Metropolitan Edison Company. 
Northern Pennsylvania Power Company. 
Pennsylvania Electric Company. 

Erie Lighting Company. 





: APPENDIX—ORDERS 
The Clarion River Power Company. 
Solar Electric Company. 


at any time from the beginning of the year 1929 to the present time; 

(2) The control by the respondent companies, or any of them, over the said 
service companies, or any of them, during the years from the beginning of 1929 
to the date hereof; 

(3). The: contrel exercised. by any person, firm, or corporation over said 
respondent companies, or any of them, which is, or was, a common control over 
said service companies, or any of them, during the years from the beginning 
of 1929 to the present time; 

(4) Charges for services performed, or alleged to have been performed, by 
said service companies, or any of them, directly or indirectly, for the respondent 
companies, or any of them, during the years from the beginning of 1929 to the 
present time; 

(5) The cost to said service companies, if any, of rendering said services. 

(c) On the 13th day of January 1939 the Commission issued its subpena to 
the said Daniel Starch, and caused the same to be served upon him, directing 
him to appear on January 19, 1939, at the hearing held pursuant to the afore 
said orders of the Commission and give his testimony relating to the matters 
described in the aforesaid orders; 

(d) Said Starch appeared at said hearing on the date prescribed in said 
subpena and was duly Sworn by the Commission’s examiner, Frank A. Hampton, 
as witness on behalf of the Commission; 

(e) Thereupon, Commission’s counsel propounded to the said Starch ques- 
tions relevant and material to the aforesaid investigation, to which questions 
the said Starch gave answers in substance as follows: 


Upon advice of counsel, and for the reasons stated by him, I respectfully 
decline to answer the question which has been put to me by Commission’s 
counsel or any other question in this proceeding, until the Commission’s right 
to interrogate me is determined by the court in the manner indicated by the 
Supreme Court of the United States; 


and the said Starch wilfully persisted in refusing to further answer any of 
said questions, all of which more fully appears in the transcript of the pro- 
ceedings then and there had; 

(f) It is necessary and essential for the Commission to have the testimony 
of the said Daniel Starch, in order to proceed with the conduct of its investi- 
gation into the matters referred to in the aforesaid orders of the Commission, 
and more particularly with reference to the matters described in paragraph (b) 
above ; 

Wherefore, the Commission orders that: 

(A) The aid of the District Court of the United States for the District of 
Columbia, or other proper court of the United States, be invoked to require 
the said Daniel Starch to appear before the Federal Power Commission, or an 
officer or examiner of the Commission designated by it, and to give his testi- 
mony and answer any and all material and relevant questions which may be 
propounded to him respecting the matters under investigation as set out in the 
aforesaid Commission’s orders of January 6, 1936, January 26, 1937, and October 
22, 1938,.and more particularly the matters described in paragraph (0b) above; 

(B) The Bureau of Law, by Commission’s General Counsel, David W. Robin- 
son, Jr., or by its Assistant General Counsel, Richard J. Connor, take the neces- 
sary steps to carry out the purposes of paragraph (A) above. 

1693—40——51 
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Order authorizing issuance of new license. (minor) 
J. L. and M. C. Hooper 
(Project No. 898) 
January 31, 1939 


Upon application filed November 4, 1938, by J. L. and M. C. Hooper of Hobo 
Hot Springs, California, for a new license for constructed minor project No. 
898, located on Kern River in the vicinity of Bodfish, Kern County, California, 
and affecting lands. of the United States within the Sequoia National Forest; 
and 

It appearing to the Commission that: 

The original license was issued by the Commission to said applicants on 
November, 23, 1928, for project No. 898 for a period not exceeding 10 years; 

The Commission, having considered said application and the record thereon, 
finds_that 

(1) The project consists.of a diversion ditch, approximately 1,200 feet long, 
with a 50-foot right-of-way on each side of the center line, 14- x 8-foot power 
house with appurtenant works, and the installed capacity is 33 horsepower ; 

(2) The Acting Chief, Forest Service, under authority delegated March 6, 
1937, by the Acting Secretary of Agriculture has recommended the granting of 
a new license, provided it includes the standard provisions; 

(3) A. new license subject to and containing conditions as hereinafter pro- 
vided will not interfere or be inconsistent with.the purposes for which the 
Sequoia National Forest was created or acquired ; 

(4) The Assistant Secretary of Commerce has reported that no fish pro- 
tective devices are required in connection with this project ; 

(5) The project does not affect a dam of the United States; 

(6) No other application for the use of the said lands, or in conflict there- 
with, is before the Commission ; 

(7) The applicants have submitted satisfactory evidence of compliance with 
the requirements of the laws of the State of California to the extent necessary 
to permit them to operate the project ; 

(8) The issuance of the new license as hereinafter provided will not 
affect the development of any water power resources for public purposes 
which should be undertaken by the United States; 

(9) The installed capacity of the project is:'33 horsepower, and the energy 
generated is used in connection with applicants’ recreational development ; 

10) The amount of reasonable annual charges for the purposes of. reim- 
bursing the United States for the costs of administration of Part I of the 
Federal Power Act is $5.00, and for recompensing it for the use, occupancy, 
and enjoyment of its said lands is $15.00; 

(11) It is to the public interest to waive the following terms and conditions 
of Part I of the Federal Power Act: Sections 4 (b), except the second sentence 
thereof; 4 (e), insofar as it relates to approval of plans by the Chief of 
Engineers and Secretary of War and to public notice; 6, insofar as it relates to 
publie notice and to the acceptance and expression in the license of terms and 
conditions of the Act which: are hereinafter waived’; 10 (a); 10 (c), insofar 
as it relates to depreciation reserves; 10 (d); 10 (f); 11; 12; 14; 15; 18, 
except insofar as it relates to fishways; 19; 20; 22; 23, insofar as it relates 
to the determination of fair valne; 
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The Commission orders that: 
(A) A new license be issued to applicants to operate and maintain the 
said project on the said lands of the United States for a period of 10 years, 
effective November 23, 1938; 

(B) The license shall contain the usual conditions and provisions - for 
licenses for projects of not more than 100 horsepower installed capacity on 
such lands; 

(C) The amount of annual charges be and it is hereby fixed at $20.00, 
subject to the provisions of Section 10 (e) of the Federal Power Act; 

(D) The map designated in the application as Exhibit F (F. P. C. No. 898-1) 
be, and it is hereby, approved as a part of the license ; 

(E) In issuing the license, the terms and conditions of Part I of the Federal 
Power Act set forth in finding (11) be waived to the extent therein specified. 





Order denying application for rehearing 
H. Jerome Jaspan, complainant v. Philadelphia Electric Company, defendant 
(Docket No. IT-5461) 


February 4, 1939 
































Upon the application filed January 6, 1939, by H. Jerome Jaspan for a 
rehearing on his complaint filed February 23, 1937, against the Philadelphia 
Electric Company, charging that electric energy was being sold by the Phila- 
delphia Electric Company to Delaware Power & Light Company at a rate 
below cost of production; that such sale imposed an excessive and unjust 
burden upon other classes of consumers, particularly upon the residential con- 
sumers in Philadelphia; that the rates charged Delaware Power & Light 
Company were unduly preferential in violation of section 205 (b) of the 
Federal Power Act and confiscatory of the property of Philadelphia Electric 
Company ; 

It appearing to the Commission that: 

(a) Said complaint filed February 23, 1987, was dismissed without prejudice 
by the Commission’s order issued on December 3, 1938; 

(b) The petitioner, by his said application for rehearing, alleges that the 
findings of the Commission are improper in that they are admittedly based 
on information privately furnished by its engineers and accountants and not 
on the substantial and competent evidence in the record, and that the Com- 
mission erred in other particulars set forth in said application for rehearing; 

Upon due consideration of the entire record in this case, including said 
application for rehearing, the Commission finds that: 

(a) The order of the Commission under date of December 3, 1938, dismissed 
the said complaint filed February 23, 1987, upon the finding that the record 
made by the complainant at the hearing held on September 15, 1937, did not 
sustain the allegations of the complaint or show probable cause for same; 

(b) The order of the Commission under date of December 3, 1938, terminated 
the inquiry and investigation instituted upon the finding that the information 
developed by the preliminary investigation, undertaken by the Commission 
upon its own motion, into the matters complained of did not show the appear- 
ance of any reasonable ground for, or that the public interest would be served 
by, further investigation and inquiry; 
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(c) No new facts have been presented or alleged in said application for 
rehearing which would justify a reversal or revision of the Commission’s order 
issued on December 3, 1938, and no arguments or principles of law are stated 
in said application for rehearing which were not fully considered by the 
Commission before it entered its order and opinion dismissing said complaint 
filed February 23, 1937; 

It is therefore ordered that: 

The said application for rehearing be and it is hereby denied. 


Order instituting investigation 
The Bast Ohio Gas Company 
(Docket No. G-115) 
February 14, 1939 


It appearing to the Commission that: 

(a) The Bast Ohio Gas Company is engaged in the transportation of natural 
gas in interstate commerce and is, therefore, a natural-gas company within 
the meaning of the Natural Gas Act; 

(b) On October 26, 1988, the City of Cleveland filed with the Commission a 
petition praying that an investigation be instituted by the Commission, pursuant 
to section 5 (b) of the Natural Gas Act, to determine the cost of transportation 
of natural gas by The East Ohio Gas Company from the Ohio River to the city 
gate of Cleveland, and that the Commission, pursuant to section 6 (b) of the 
Natural Gas Act, order The East Ohio Gas Company to file with the Commission 
instanter an inventory of its property devoted in whole or in part to the trans- 
portation of interstate natural gas and a statement of the original cost of 
such property ; 

(c) On November 17, 1938, the City of Cleveland filed with the Commission 
an amendment to its said petition, in which the City tenders to the Commission its 
fullest cooperation and any facilities which it may have available in aid of 
the requested investigation ; 

(d) In a communication to the Commission, dated November 10, 1938, an 
attorney for The East Ohio Gas Company submitted the company’s objections 
to the institution of the requested investigation; in a communication to the 
Commission, dated November 25, 1938, attorneys for the City of Cleveland 
responded to the said objections of the company; in a communication to the 
Commission, dated December 5, 1938, said attorney for the company responded 
to the said communication of November 25, 1988, submitted by attorneys for the 
City of Cleveland; 

Wherefore, upon consideration of the said petition of the City of Cleveland, 
aS amended, and the communications relating thereto received from attorneys 
for the City of Cleveland and The East Ohio Gas Company, the Commission 
finds that: 

(1) It is advisable, necessary, and proper, in the public interest, for the 
Commission to institute an investigation, on its own motion, into and con- 
cerning the cost of transportation of natural gas by The Hast Ohio Gas Com- 
pany from the Ohio River to the city gate of Cleveland, Ohio, and to order 
The East Ohio Gas Company to file an inventory and a statement of the original 
cost of its property used or useful in the transportation of natural gas from 
the Ohio River to the city gate of Cleveland, Ohio; 
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(2) Said investigation can be conducted by the Commission without prejudice 
to the efficient and proper conduct of its affairs; 

The Commission, upon its own motion, orders that: 

(A) An investigation be and the same is hereby instituted to determine the 
cost of transportation of natural gas by The East Ohio Gas Company from 
the Ohio River to the city gate of Cleveland, Ohio; 

(B) The East Ohio Gas Company be and it is hereby directed to furnish to 
this Commission under oath, on or before April 17, 1989: 

(a) An inventory of its lines, facilities and other classes of property, de 
voted in whole or in part to and actually used or useful in the transportation 
of natural gas from the Ohio River to the city gate of Cleveland, Ohio, as of 
December 31, 1988; 

(b) A statement by lines, facilities, and other classes of property, of the cost 
to The East Ohio Gas Company of each item set forth in (@) above constructed 
by said Company as reflected on its books on December 31, 1938; 

(c) A statement by lines, facilities, and other classes of property, of the cost 
to any other person first devoting such property to the public service, estimated 
if not known, of such items set forth in (a) above, acquired by The East Ohio 
Gas Company as operating units or systems or parts thereof; 

(d) A statement setting forth by years for the calendar years 1936, 1937, 
and 1938, and classified by accounts as kept by said company, the operating 
expenses applicable to the transportation of natural gas through the lines and 
facilities set forth in (a@) above; 

(e) A statement setting forth by years for the calender years 1936, 1937, 
and 1938 the total quantities of natural gas transported through the lines and 
facilities set forth in (@) above, and segregated between natural gas pur- 
chased from Hope Natural Gas Company and natural gas received from other 
sources ; 

(f) A legible map showing the lines and facilities set forth in (@) above, and 
designating the receiving points of natural gas into said lines from each 
separate source. 


Order directing further inquiry and hearing 


Joint Application of Northern Pennsylvania Power Company and Metropolitan 
Edison Company 


(Docket No. IT-5000) 
February 14, 1939 


It appearing to the Commission that: 
(a) On November 20, 1936, the Commission entered its order in the matter of 
the joint application of Northern Pennsylvania Power Company and Metropoli- 
tan Edison Company for approval of the disposition and sale of all of the fran- 
chises and property, real, personal, and mixed, of Northern Pennsylvania Power 
Company to Metropolitan Edison Company subject, however, to the conditions 
therein set forth, i. e, (1) the execution of a new agreement between the 
parties making the plan of sale and conditions enumerated in such order a 
part of the consolidation agreement, and (2) the approval of such agreement by 
the Commission ; 

(b) On May 24, 1938, the Commission issued a show-cause order directing 
the applicants to show cause, if any there were, why the order of the Com- 
mission entered on November 20, 1936, should not be vacated and annulled. 
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Northern Pennsylvania Power Company ‘and Metropolitan Edison Company, in 
their response filed with the Commission on July 15, 1938, submitted a new 
agreement bearing date of July 14, 1938, (1) purporting to carry out the terms 
and conditions upon which the approval of this Commission, as specified in its 
order of November 20, 1986, was predicated, and (2) requested formal approval 
thereof by the Commission; 

(c) More than two years have elapsed since (1) the hearing upon the joint 
application of the parties seeking approval of the disposition and sale of the 
franchises and property of Northern Pennsylvania Power Company to Metropoli- 
tan Edison Company, and (2) the order of the Commission conditionally approv- 
ing such application as amended, and the Commission is not now in a position 
to pass upon the approval of such new consolidation agreement, after the lapse 
of such a period of time, without a further hearing at which all the pertinent 
facts, conditions, and circumstances affecting the public interest 
presented ; 

(ad) Hearings have been held before the Public Service Commission of the 
Commonwealth of Pennsylvania upon the joint application of Northern Penn- 
sylvania Power Company and Metropolitan Edison Company, as originally filed 
with that commission and as amended, seeking the approval of that com- 
mission to the disposition and sale of the franchises and property of Northern 
Pennsylvania Power Company to Metropolitan Edison Company. The joint 
application, as filed with such commission, differs materially from the joint 
application as filed with the Federal Power Commission, both as to the terms 
and conditions of the sale and the methods of operation to be employed sub- 
sequent to the consummation of the merger; 

(e) The decision of the Superior Court of the Commonwealth of Pennsyl- 
vania entered on the 15th day of July, 1938, Northern Pennsylvania Power et 
al. v. PennsylWwania Public Utility Com’n, 200 Atl. 866, Clearly indicates that 
the terms and conditions upon which the applicant companies are seeking 
approval of the disposition and sale of their respective franchises and prop- 
erties before the Pennsylvania Public Utility Commission are materially dif- 
ferent from the terms and conditions submitted to the Federal Power Com- 
mission at the time of the granting of its prior conditional approval, and dis- 
tinctly at variance with the terms and conditions set forth in the new 
agreement bearing date of July 14, 1938, submitted as a part of the response 
of these companies in their return to the show-cause order issued by this 
Commission on May 24, 1938; 

(f) Before approving the agreement between the parties the Federal Power 
Commission should be fully advised as to the exact terms and conditions 
under which Northern Pennsylvania Power Company seeks to make disposition 
and sale of its property to Metropolitan Edison Company, the methods of 
operation to be pursued thereafter in the public interest, the extent to which 
conditions have changed by reason of the lapse of time or otherwise since 
the prior hearing in this cause, and have a full and complete disclosure of 


all conditions and circumstances affecting the public interest as of the present 
time ; 


The Commission orders that: 

(A) All proceedings had on the joint application of Northern Pennsylvania 
Power Company and Metropolitan Edison Company herein be and they are 
hereby reopened and the order of November 20, 1936, conditionally approving 
the disposition and sale of the property of Northern Pennsylvania Power Com- 
pany to Metropolitan Edison Company is suspended, and without force or 
effect, pending further order of this Commission ; 
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(B) A hearing be held on April 3, 1989, at 10 a. m., in the hearing room 
of the Commission, Hurley-Wright Building, 1800 Pennsylvania Ave. NW, 
Washington, D. C., to determine all the facts, conditions, and circumstances 
affecting the proposed disposition and sale by Northern Pennsylvania Power 
Company of its franchises and properties to Metropolitan Edison Company, 
both as set forth in and in connection with the agreement between the said 
parties under date of July 14, 1988, and otherwise, as they exist at the 
present time, and any changes in the facts, conditions, and circumstances 
affecting said proposed sale and disposition since the previous hearings and 
said order of November 20, 1936, as well as to determine whether all pertinent 
facts, conditions, and circumstances were disclosed or set forth on the record 
in said previous proceedings and whether or not the prior findings herein, 
or any of them, or said order of November 20, 1936, should be vacated or 
modified. 










Order permitting intervention by Arkansas-Louisiana Gas Company 
Louisiana-Nevada Transit Company 
(Docket No. G-122) 
February 17, 1939 


It appearing to the Commission that: 
(a) On January 12, 1938, Louisiana-Nevada Transit Company filed an appli- 
cation for a certificate of convenience and necessity under Section 7 (c) of the 
Natural Gas Act authorizing the construction and operation of a natural gas 
pipe line extending from a point located in the Cotton Valley Field, Webster 
Parish, Louisiana, to the plant of the Ideal Cement Company at Okay, Howard 
County, Arkansas; 

(b) On February 16, 1939, Arkansas Louisiana Gas Company filed a petition 
to intervene in this proceeding and oppose the issuance of a certificate of con- 
venience and necessity to the Louisiana-Nevada Transit Company, authorizing 
the construction and operation of said natural gas pipe line; 

(c) The participation of the Arkansas Louisiana Gas Company in this pro- 
ceeding as an intervener and a party thereto may be in the public interest; 

The Commission orders that: 

(A) Arkansas Louisiana Gas Company be and it is hereby permitted to 
become an intervener and a party to this proceeding; 

(B) The admission of the Arkansas Louisiana Gas Company as an inter- 
vener and party shall not be construed as recognition by the Commission that 
such party might be aggrieved by any order of the Commission issued in this 
proceeding. . 










Order granting permission under balance sheet instruction 6-—P 
The Ohio Power Company 
February 23, 1939 


Upon application of The Ohio Power Company filed November 2, 1938, pur- 
suant to the provisions of Paragraph E of Balance Sheet Accounts—Instruction 
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over a future period the unamortized debt discount and expense and the call 
premium of certain bond issues called for redemption prior to their maturity 
dates ; 


It appearing that: 

(a) The bond issues redeemed, the principal amount of each issue, the amount 
of unamortized debt discount and expense applicable thereto as of October 31, 
1938, and the call premium paid on each issue are as follows: 


Balance remaining 
hn ol a {unamortized 
Description of issue PR pee eee 
or redeemed count as of Oc- 
tober 31, 1938 ~ 


First and Refunding Mtg. Gold Bonds, Series “B’’, 


5%, due 7/1/52_- $13, 794, 500. 00 $525, 625. 75 $275, 890. 00 
First and Refunding Mtg. Gold Bonds, Series “‘D’’, 


44%, due 6/1/56 
Redeemed - ted sthistwadhtniekinnael aia ( 2, 906, 557. 70) } 587, 100.00 
Purchased and retired __ 15, 306, 000. 00 (12, 002, 980. 00) : 
First Mortgage 30-Year Five Per Cent Gold Bonds, 
due 5/1/44, The Ohio Light and Power Company. -- 958, 500. 00 9, 226. 55 47, 925. 00 


59, 414, 000. 00 1, 438, 430. 00 910, 915. 00 


1 Red. 


(b) Applicant has on its books unamortized debt discount and expense 
and redemption premiums in the sum of $1,600,373.88 as of October 31, 1938, 
representing the unamortized debt discount and expense and the redemption 
premiums applicable to First and Refunding Mortgage Gold Bonds, Series 
A and C which were called for redemption prior to July 31, 1938; 

(c) In order to redeem the bond issues listed in (a) above, and for other 
purposes, the applicant issued and sold $55,000,000 of 314 percent First Mort- 
gage Bonds, Series Due 1968, and borrowed $10,000,000 against a like amount 
of Ten-year 314 percent promissory notes; 

(d) By order dated September 23, 1938, the Public Utilities Commission of 
Ohio ordered the applicant: 

1. To amortize by charges against income to the expressed maturity date 
of said First and Refunding Mortgage Gold Bonds 5 percent, Series B, due 
July 1, 1952, the balance of the unamortized debt discount and expense ap- 
plicable to said bonds in the amount of $535,240.84 as of July 31, 1938; 

2. To amortize by charges against income to the expressed maturity date 
of said First and Refunding Mortgage Gold Bonds 414 percent, Series D, due 
June 1, 1956, the balance of the unamortized debt discount and expense appli- 
cable to said bonds in the amount of $2,947,883.17 as of July 31, 1938, reduced 
by the repurchase discount of $2,002,980.00 resulting from the acquisition of 
$15,306,000.00 principal amount of said issue at a cost of $13,303,020.00, mak- 
ing the net balance of unamortized debt discount and expense applicable to 
said bonds, $944,903.17 as of July 31, 1938; 

8. To continue to amortize by charges against income to the expressed ma- 
turity date of said The Ohio Light and Power Company First Mortgage 30- 
year 5 percent Gold Bonds due May 1, 1944, the balance of the unamortized 
debt discount and expense applicable to said bonds in the amount of $9,645.95 
as of July 31, 1938; 

4. To amortize the call premiums in the amount of $910,915.00 on said ‘bonds 
listed in (a) above, by charges against income over the life of the bonds and 
notes listed in (c) above on the following basis: 

For a period of 10 years at the rate of $3,309.00 per month; 
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For a period of 20 years thereafter at the rate of $2,141.00 per month; 

5. To charge against its Surplus Account the amount remaining in the un- 
amortized debt discount and expense acceunt pertaining to First and Refund- 
ing Mortgage Gold Bonds, Series A and C (refunded prior to July 31, 1988), in 
the amount of $1,623,128.01 as of July 31, 1938; 

(e) The amount of unamortized debt discount and expense, applicable to 
the bond issues redeemed, as of July 31, 1938, and October 31, 1988, is as 
follows: 






Balance remaining in unamor- 
tized debt discount and ex- 


; pense account 
Description of issue 





As of July 31, | As of October 
1938 31, 1 











First and Refunding Mtg. Gold Bonds, Series ‘‘B’’, 5%, due 7/1/52_..... $535, 240. 84 $525, 625. 75 


First and Refunding Mtg. Gold Bonds, Series “Dp” 4% due 6/1/56 
aati i i ed i il 2, 947, 883. 17 2, 906, 567. 70 
ee I TI oo on cnn ole eicinginn custome mannnsee 1 2,002, 980.00 | ' 2,002,980. 00 
First Mortgage 30-Year Five Per Cent Gold Senda, due 5/1/44, The 


Ohio Light and Power Company.._.._..._......-.---------- eee 9, 645. 95 9, 226. 55 
1, 438, 430. 00 


1 Red. 


































(f) Applicant seeks permission to amortize the balance remaining in the 
unamortized debt discount and expense account as of October 31, 1938 
($1,438,430.00), and to amortize premiums paid ($910,915.00) on account of the 
redemption of the issues in question over a period subsequent to the redemp- 
tion dates in a manner to conform with the aforementioned order of the 
Public Utilities Commission of Ohio dated September 23, 1938; 

(g) Paragraph E of Balance Sheet Accounts—Instruction 6 of this Com- 
mission’s Uniform System of Accounts, provides that such unamortized debt 
discount, expense, or premium be charged to Account 414, Miscellaneous Debits 
to Surplus, when obligations are redeemed unless the permission of this 
Commission be obtained to amortize the amounts thereon over a period subse- 
quent to the date of redemption ; 

The Commission having considered said application and other matters of 
record finds that: 

(1) The applicant owns and operates facilities for the transmission of elec- 
tric energy in interstate commerce and for the sale of electric energy at whole- 
sale in interstate commerce, and is a public utility within the meaning of the 
Federal Power Act; 

(2) The refunding of the bond issues in question will reduce the annual 
interest charges of the applicant by a substantial amount; 

(3) The savings in the annual interest charges would be sufficient to amor- 
tize the unamortized debt discount expense and call premiums over a four- 
year period; 

(4) The proposed accounting treatment of debt discount, expense, and call 
premiums, as set out in (d) above, and as approved by the Public Utilities 
Commission of Ohio, is not the only recognized accounting treatment; nor 
necessarily the most approved treatment of the items mentioned, but if such 
permission is not obtained from this Commission, the applicant may be required 
to keep two sets of accounting records which requirements would be opposed 
to the benefits and advantages which flow from uniformity in public utility 
accounting ; 
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Therefore, the Commission orders that: 

(A) With respect to the unamortized debt discount, expense, and call pre- 
mium in the amount of $2,349,345 as of October 31, 1938, appertaining to the 
bond issues listed in (a) above, permission be and is hereby granted to said 
applicant to amortize the said unamortized debt discount, expense, and call 
premium thereon in accordance with the order of the Public Utilities Com- 
mission of Ohio, provided, however, the accounts in which the amounts thereof 
are recorded shall be entirely separate and distinct from the debt discount, 
expense, or premium accounts associated with the issuance and sale of the 
bonds and notes set forth in (c) above; 

(B) With respect to the unamortized debt discount and expense and 
redemption premiums in the amount of $1,600,373.88 as of October 31, 1938, 
appertaining to the bond issues listed in (6) above, permission be and is 
hereby granted to said applicant to charge against its Earned Surplus Account 
in accordance with the order of the Public Utilities Commission of Ohio the 
said unamortized debt discount.and expense and redemption premiums; 

(C) The permission herein granted shall not be construed as a finding by 
the Commission adopting exclusively the accounting procedure herein author- 
ized or of the reasonableness of the said charges should the same arise in 
any proceeding affecting the rates, charges, practices, rules, regulations, and 
tariffs of the applicant; 

(D) The accounting procedure herein sanctioned, shall not be construed as 
creating a precedent by this Commission in the future consideration of ques- 
tions incident to accounting for items of the nature herein presented. 


Order denying application for exemption from payment of annual charges 
City of Phoenix, Arizona 
(Project No. 796) 
February 23, 1939 


Upon application filed January 16, 1939, by the City of Phoenix, Arizona, 
licensee for Project No. 796, for exemption from payment of annual charges 
for the year ended December 31, 1938, pursuant to the terms of section 10 (e) 
of the Federal Power Act and the regulations of the Commission thereunder, 
on the ground that the licensee is a municipality, and that the power trans- 
mitted by the licensed project during said year was for municipal purposes; 

The Commission, having considered said application and the record thereon, 
finds that: 

(1) The licensee is a municipality within the meaning of section 10 (e) 
ef the Federal Power Act; 

(2) The charges for which exemption is sought are assessed for the. use 
of lands within an Indian reservation ; 

(3) Under sections 10 (e) and 10 (i) of the Federal Power Act. licenses 
for projects of not more than 100 horsepower installed capacity situated within 
Indian reservations, cannot be issued without charge; 

The Commission orders. that: 

The application of said licensee for exemption from payment of annual 
charges. for the year 1938 be-and it is hereby denied. 
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Order permitting withdrawal and dismissing application 
Lexington Utilities Company and Kentucky Utilities Company 
(Docket No. IT-5527) 

March 1, 1939 


Upon joint application filed September 26, 1938, pursuant to section 203 
of the Federal Power Act, by Lexington Utilities Company and Kentucky 
Utilities Company (both Kentucky corporations) for authority under said 
section 203 to merge or consolidate all of their respective facilities, subject 
to the jurisdiction of the Commission under the Federal Power Act upon 
and in connection with a proposed statutory consolidation of said corporations, 
pursuant to a proposed agreement of consolidation between said corporations 
and the laws of the State of Kentucky governing the consolidation of 
corporations ; 

It appearing to the Commission from examination of the said application 
and exhibits attached thereto and other matters of record that: 

(a) The said applicants have filed three applications, prior to the present 
application, with the Securities & Exchange Commission under the Public 
Utility Holding Company Act of 1935, covering: 

(1) The issue and/or assumption of securities by the proposed consolidated 
corporations ; 

(2) The acquisition (upon the statutory consolidation of said corporations) 
of the utility assets, securities, and other interests in business owned by said 
“applicants ; and 

(3) A report of said Commission upon the proposed statutory consolidation 
of said corporations and as to the solicitation of consents of stockholders in 
respect to said consolidation ; 

(0) Prior to December 12, 1938, said Kentucky Utilities Company filed a 
notification of registration with the Securities & Exchange Commission under 
the Public Utility Holding Company Act of 19385; 

(c) At the hearing on the present application for approval under section 203 
of the Federal Power Act held December 12, 1938, before an examiner of this 
Commission, the Kentucky Utilities Company filed notice of intention to with- 
draw its said application on the ground that there was dual jurisdiction of the 
Federal Power Commission and the Securities & Exchange Commission under 
section 318 of the Federal Power Act, resulting in the Securities & Exchange 
Commission’s having sole jurisdiction, and at the same time, an objection was 
made by the Lexington Utilities Company to the jurisdiction of this Commis- 
sion on the ground that it was not a public utility as defined in section 201 
(e) of the Federal Power Act; 

(d) On December 20, 1938, the applicants filed a withdrawal of their appli- 
cation herein on the ground that pursuant to the provisions of the Public 
Utility Holding Company Act of 1935 and the provisions of its rule U-12F-1, 
the Securities & Exchange Commission has sole jurisdiction, and further, that 
pursuant to Section 318 of the Federal Power Act, this Commission has no 
jurisdiction over the subject matter of said application; 

(e) On January 11, 1939, said applicants filed an amendment te their appli- 
cation containing. a request to withdraw the withdrawal of the application 
which had been filed as aforesaid on December 20, 1938, on the ground of the 
amendment by the Securities & Exchange Commission of its rule U-12F-1 so as 
to make it inapplicable to the sale of utility assets where the selling company, 
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prior to December 19, 1938, filed with this Commission an application for 
approval of such sale, and at the same time, pursuant to the notice above 
referred to given at the hearing on December 12, 1938, the Kentucky Utilities 
Company requested leave to withdraw as a party to the application for the 
reason that Kentucky Utilities Company had filed its notification of registra- 
tion as a holding company under the Public Utility Holding Company Act of 
1935 with the Securities & Exchange Commission, which, therefore, was stated 
to have exclusive jurisdiction over the merger and consolidation of its facil- 
ities; and 

Whereas, the Commission, having considered the record of the proceedings on 
said application, including the transcript of the testimony adduced and the 
exhibits introduced at the hearing and other matters of record, finds that: 

(1) The granting of the request of Kentucky Utilities Company to withdraw 
as a party to the application originally filed herein will not be inconsistent 
with the public interest; 

(2) The Lexington Utilities Company is not a public utility within the defi- 
nition contained in section 201 (e) of the Federal Power Act; 

The Commission orders that: 

(A) Kentucky Utilities Company is hereby granted leave to withdraw as a 
party to the application originally filed herein ; 

(B) The application for authority under said section 203 to merge or con- 
solidate, sell, or dispose, all of applicants’ respective facilities herein be and 
the same is hereby dismissed as to the remaining applicant, Lexington Utilities 
Company. 


Order approving transfer of license 
Kentucky Utilities Company, and Lexington Utilities Company 
(Project No. 539) 
March 1, 1939 


Upon the joint application filed October 13, 1988, by Kentucky Utilities Com- 
pany and Lexington Utilities Company for the approval of the transfer of the 
license for Project No. 589 from Kentucky Utilities Company, a Kentucky cor- 
poration, licensee, to a consolidated corporation (to result from a consolida- 
tion of Kentucky Utilities Company and Lexington Utilities Company) named 
Kentucky Utilities Company, proposed transferee ; 

It appearing to the Commission that: 

(a) The license was issued August 19, 1926, to Kentucky Hydro Electric 
Co., for a period of 50 years; 

(b) Pursuant to order of this Commission made on February 28, 1929, the 
transfer made on December 31, 1928, to Kentucky Utilities Company of said 
license issued on August 19, 1926, to Kentucky Hydro Electric Co., was ap- 
proved ; 

(c) The transfer is proposed in connection with the sale of the project prop- 
erties by the licensee to the proposed transferee ; 

The Commission, having considered the application and the entire record 
thereon, finds that: 

(1) The proposed transferee will be a Kentucky corporation when the pro- 
posed agreement of consolidation between Kentucky Utilities Company and 
Lexington Utilities Company has been executed, filed, and recorded in accord- 
ance with the Kentucky statute; 
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(2) Approval of the transfer, subject to the conditions hereinafter provided, 
will be consistent with the public interest ; 

And the Commission orders that: A 

The transfer of the license for Project No. 539 from Kentucky Utilities Com- 
pany to Kentucky Utilities Company, a consolidated Kentucky corporation, 
to result from the consolidation of the applicants, Kentucky Utilities Company, 
the licensee, and Lexington Utilities Company, another Kentucky corporation, 
be and it is hereby approved, subject to the conditions of section 8 of the 
Federal Power Act and the rules and regulations of this Commission, and 
subject to all the terms and conditions of the license, provided, however, that 
this order and the approval thereby granted shall not become final unless and 
until it is established to the satisfaction of this Commission within a period 
of 90 days from the date of this order that said agreement of consolidation has 
been duly executed, filed, and recorded to accomplish full compliance with the 
Kentucky law regarding the creation of said consolidated corporation, the 
transferee, and further, that it is shown within said period that the conditions 
in all prior orders relative to prior transfer of said license have been complied 
with. 


Order assuming jurisdiction and fixing date of, hearing 
Kansas Pipe Line & Gas Company 
(Docket No. G-—106) 


March 2, 1939 

























Upon petition and application filed with the Commission on September 10, 
1988, by Kansas Pipe Line & Gas Company, for an order of the Commission 
disclaiming jurisdiction in this proceeding, or, in the alternative, for a certificate 
of public convenience and necessity to authorize the construction or extension 
of facilities from the Hugoton gas field in the State of Kansas, through and into 
the States of Kansas, Nebraska, South Dakota, North Dakota, and Minnesota; 

It appearing to the Commission that: 

(a) On July 7, 1938, Northern Natural Gas Company, in a communication 
to the Commission, invoked the jurisdiction of the Commission in the matter 
of the proposed construction or extension of facilities by the Kansas Pipe Line 
& Gas Company, to the end that the Commission might “delineate and delimit 
the respective natural gas marketing territory and areas of the Kansas Pipe 
Line & Gas Company, and of the Northern Natural Gas Company”; 

(b) On September 10, 1938, Kansas Pipe Line & Gas Company, pursuant to 
section 7 (c) of the Natural Gas Act, filed with the Commission a petition and 
application, setting forth that it proposes to undertake the construction or 
extension of its facilities for the transportation of natural gas in interstate 
commerce and the sale of natural gas in interstate commerce for resale, such 
facilities to extend from the Hugoton gas field in the State of Kansas, through 
and into the States of Kansas, Nebraska, South Dakota, North Dakota, and 
Minnesota; said petition and application avers that public convenience and 
necessity requires the construction of these facilities, and further avers that 
the market to be served by the proposed construction or extension of facilities is 
not a market in which natural gas is already being served by another natural gas 
company, for which reason it is not incumbent upon the Kansas Pipe Line & 
Gas Company to procure a certificate of public convenience and necessity and 
the Commission should issue an order disclaimirg jurisdiction in this proceeding ; 
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(c) On October 29, 1938, the Commission adopted an order directing the 
Northern Natural Gas Company to show cause: (1) Why the Commission 
should, as theretofore requested by the Northern Natural Gas Company, assume 
jurisdiction over the application of the Kansas Pipe Line & Gas Company, on 
the ground that said company seeks to enter the market of the Northern 
Natural Gas Company, and (2) why the Northern Natural Gas Company 
should not become or be made a formal party to the proceedings on the said 
application of the Kansas Pipe Line & Gas Company, and (3) why the Com- 
mission should not, after notice and opportunity for hearing, by order direct 
the Northern Natural Gas Company to extend or improve its transportation 
facilities, to establish physical connection of its transportation facilities with 
the facilities of, and sell natural gas to, any person or municipality engaged 
or legally authorized to engage in the local distribution of natural or artificial 
gas to the public, and for such purpose to extend its transportation facilities 
to communities or territories proposed to be served by Kansas Pipe Line & 
Gas Company; 

(d@) On November 28, 1988, Northern Natural Gas Company filed a response 
to said order to show cause, in which the Northern Natural Gas Company 
takes the position that it does not oppose the construction of the natural gas 
pipe line as proposed by the Kansas Pipe Line & Gas Company, and that 
Northern Natural Gas Company should not be required to extend its facilities 
to the territory proposed to be served by the Kansas Pipe Line & Gas Company; 

(e) On December 12, 1938, Northern Natural Gas Company filed with the 
Commission a supplemental response to said order to show cause, setting forth 
a description of its natural gas pipe line system; 

(f) On December 9, 1938, Montana-Dakota Utilities Company filed with the 
Commission a petition to intervene in this proceeding and to file a protest 
against the granting of a certificate of public convenience and necessity to the 
Kansas Pipe Line & Gas Company to serve the cities of Fargo and Grand 
Forks, North Dakota, and Moorhead, East Grand Forks, and Crookston, 
Minnesota ; 

(g) On December 13, 1938, Kansas Pipe Line & Gas Company filed with the 
Commission an objection to and a motion to deny the petition to intervene of 
the Montana-Dakota Utilities Company ; 

(h) On December 13, 1988, Kansas Pipe Line & Gas Company filed with the 
Commission a motion for an order disclaiming jurisdiction in this proceeding 
upon the showing made by it in its petition and application, upon the showing 
made by Northern Natural Gas Company in its returns to the Commission's 
order to show cause of October 29, 1988, upon the face of the petition to inter- 
vene in this proceeding filed on December 9, 1938, by the Montana-Dakota 
Utilities Company, and upon all the files and proceedings herein; said motion 
being made upon the ground that the extension and operation of Kansas Pipe 
Line & Gas Company’s proposed natural gas pipe line does not enter a natural 
gas market already being served within the meaning of the Natural Gas Act; 

(i) In an order adopted on December 30, 1938, the Commission found that 
it was necessary and desirable that a public hearing be held in this proceeding 
for the purpose of receiving evidence relevant to the question whether the con- 
struction or extension of the facilities proposed by Kansas Pipe Line & Gas 
Company is subject to the jurisdiction of the Commission under the Natural Gas 
Act, and ordered that a public hearing be held on January 16, 1989; at said 
public hearing Kansas Pipe Line & Gas Company, Northern Natural Gas Com- 
pany, and Montana-Dakota Utilities Company were directed to adduce evidence 
pertinent to the question whether the construction or extension of facilities 
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proposed by the Kansas Pipe Line & Gas Company will be to a market in 
which natural gas is already being served by another natural-gas company, and 
Northern Natural Gas Company and Montana-Dakota Utilities Company were 
directed to delineate and delimit the respective natural gas marketing territory’ 
or area claimed by each of them; 

(j) At said public hearing, held on January 16 and 17, 1939, evidence was 
adduced on behalf of Kansas Pipe Line & Gas Company, Northern Natural Gas 
Company, Montana-Dakota Utilities Company, and the Commission; 

The Commission, having considered the record in this proceeding, including 
the transcript of the testimony adduced and the exhibits introduced at the 
hearing on the question of jurisdiction held on January 16-17, 1939, finds that: 

(1) The applicant, Kansas Pipe Line & Gas Company, is engaged in the 
transportation of natural gas in interstate commerce and the sale in interstate 
commerce of natural gas for resale, and is a natural-gas company within the 
meaning of the Natural Gas Act; 

(2) The said Kansas Pipe Line & Gas Company proposes to undertake the 
construction or extension of facilities for the transportation of natural gas 
to a market in which natural gas is already being served by another natural- 
gas company, and the Commission accordingly has jurisdiction over the pro- 
posed construction or extension of facilities under section 7 (c) of the Natural 
Gas Act; 

(3) A hearing should be held in this proceeding for the purpose of enabling 
the Commission to determine whether present or future public convenience and 
necessity require or will require the construction or extension of facilities pro- 
posed to be undertaken by Kansas Pipe Line & Gas Company; 

The Commission orders that: 

(A) The petition and motion of the Kansas Pipe Line & Gas Company for 
an order of the Commission disclaiming jurisdiction in this proceeding be and 
they are hereby denied ; 

(B) A public hearing in this proceeding be held on March 27, 1939, at 
10 o’clock a. m. in the hearing room of the Federal Power Commission, 1757 
K Street NW., Washington, D. C.; 

(C) Interested state commissions may participate in said hearing as provided 


in Part 67 of the Provisional Rules of Practice and Regulations under the 
Natural Gas Act. 






















































Order denying intervention of National Bituminous Coal Commission and 
granting privilege of participation 


North Dakota Consumers Gas Company 
(Docket No. G-119) 


March 2, 1939 





Upon petition filed on January 12, 1939, by the National Bituminous Coal 
Commission, praying for leave to intervene in this proceeding: 

The Commission, upon consideration of said petition, finds that: 

The participation of the National Bituminous Coal Commission in this pro- 
ceeding aS an intervener and a party thereto has not been shown to be neces- 
sary, in view of the fact that, under section 7 (c) of the Natural Gas Act, 
pursuant to which the application of the North Dakota Consumers Gas Com- 
pany was filed, this Commission does not have unlimited jurisdiction, but a 
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certificate of public convenience and necessity is required to be obtained from 
the Commission only when a natural-gas company undertakes the construction 
or extension of facilities for the transportation of natural gas to a market in 
which natural gas is already being served by another natural-gas company ; 

The Commission orders that: 

The petition of the National Bituminous Coal Commission to intervene and 
to become a party to this proceeding be, and it is hereby, denied; provided, 
however, that the National Bituminous Coal Commission may participate in the 
hearing to be held in this proceeding on March 27, 1939, to the extent of intro- 
ducing relevant and material evidence, and may also make oral argument and 
file briefs. 


Order denying intervention of National Bituminous Coal Commission and 
granting privilege of participation 


Kansas Pipe Line & Gas Company 
(Docket No. G—106) 
March 2, 1939 


It appearing to the Commission that: 

(a) On September 15, 1938, the National Bituminous Coal Commission filed 
with the Commission a petition praying that it be permitted to intervene in 
this proceeding ; 

(b) On September 30, 1938, the applicant, Kansas Pipe Line & Gas Company, 
filed with the Commission a motion for an order denying the petition to in- 
tervene filed by the National Bituminous Coal Commission ; 

(c) On October 7, 1938, the Commission adopted an order setting October 21, 
1938, as a date for oral argument on the petition to intervene of the National 
Bituminous Coal Commission and the motion of the Kansas Pipe Line & Gas 
Company for an order of the Commission denying said petition ; 

(d) On October 21, 1938, pursuant to the order of the Commission of October 
7, 1938, oral argument was heard upon said petition and motion; and 

The Commission, upon consideration of the petition to intervene of the 
National Bituminous Coal Commission, the motion to deny said petition made 
by the Kansas Pipe Line & Gas Company, and the oral argument heard upon 
said petition and motion, finds that: 

The participation of the National Bituminous Coal Commission in this pro- 
ceeding as an intervener and a party thereto has not been shown to be neces- 
sary, in view of the fact that, under section 7 (c) of the Natural Gas Act, pursu- 
ant to which the application of the Kansas Pipe Line & Gas Company was filed, 
this Commission does not have unlimited jurisdiction, but a certificate of 
public convenience and necessity is required to be obtained from the Commission 
only when a natural-gas company undertakes the construction or extension of 
facilities for the transportation of natural gas to a market in which natura! 
gas is already being served by another natural-gas company ; 

The Commission orders that: 

The petition of the National Bituminous Coal Commission to intervene and 
to become a party to this proceeding be, and it is hereby, denied; provided, 
however, that the National Bituminous Coal Commission may participate in the 
hearing to be held in this proceeding on March 27, 1939, to the extent of intro- 
ducing relevant and material evidence, and may also make oral argument and 
file briefs. 
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Order denying intervention of National Coal Association, American Retail 
Coal Association, Truar-Traer Coal Company, Northwestern Retail Coal 
Dealers Association, Maher Coal Bureau, and United Mine Workers of Amer- 
ica, and granting privilege of participation 


Kansas Pipe Line & Gas Company 
(Docket No. G-106) 
March 2, 1939 


It appearing to the Commission that: 

(a) National Coal Association, American Retail Coal Association, Truax- 
Traer Coal Company, Northwestern Retail Coal Dealers Association, Maher 
Coal Bureau, and United Mine Workers of America have filed with the Com- 
mission petitions praying to be permitted to intervene in this proceeding ; 

(b) The applicant, Kansas Pipe Line & Gas Company, has filed motions 
for orders denying each of the petitions to intervene mentioned in paragraph 
(a) above; 

(c) On October 21, 1988, pursuant to orders of the Commission, oral argu- 
ment was heard by the Commission on the question whether, and if so, to 
what extent, the participation in this proceeding of the petitioners mentioned 
in paragraph (a) above would be in the public interest ; 

(d) None of the petitioners requesting leave to intervene, mentioned in 
paragraph (a) above, is engaged in the production, transmission, or distribu- 
tion of natural gas, nor is any of said petitioners presently operating any fa- 
cilities therefor ; 

The Commission, upon consideration of the aforesaid petitions to inter- 
vene, the motions to deny said petitions made by the Kansas Pipe Line & 
Gas Company, and the record made upon said petitions and motions, finds 
that: 

The participation in this proceeding, as interveners and parties, by National 
Coal Association, American Retail Coal Association, Truax-Traer Coal Com- 
pany, Northwestern Retail Coal Dealers Association, Maher Coal Bureau, and 
United Mine Workers of America, has not been shown to be necessary, in 
view of the fact that under section 7 (c) of the Natural Gas Act, pursuant 
to which the application of the Kansas Pipe Line & Gas Company was filed, 
this Commission does not have unlimited jurisdiction, but a certificate of 
public convenience and necessity is required to be obtained from the Com- 
mission only when a natural-gas company undertakes the construction or ex- 
tension of facilities for the transportation of natural gas to a market in 
which natural gas is already being served by another natural-gas company ; 

The Commission orders that: 

The petitions of National Coal Association, American Retail Coal Associa- 
tion, Truax-Traer Coal Company, Northwestern Retail Coal Dealers Associa- 
tion, Maher Coal Bureau, and United Mine Workers of America to intervene 
and to become parties to this proceeding be and they are hereby denied; pro- 
vided, however, that each of said petitioners may participate in the hearing to 
be held in this proceeding on March 27, 1989, to the extent of introducing 


relevant and material evidence, and may also make oral argument and file 
briefs. 
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Order granting exemption from payment of annual charges 
Brazos River Conservation and Reclamation District 
(Project No. 1490) 


March 7, 1939 





Upon application filed January 30, 1939, by Brazos River Conservation and 
Reclamation District, Temple, Texas, licensee for Project No. 1490 for exemp- 
tion from payment of annual charges for the fractional part (May 25 to 
December 31) of the year 1938, pursuant to the terms of section 10 (e) of the 
Federal Power Act and the regulations of the Cemmission thereunder, on the 
ground that they are preoperation charges, construction of the project not yet 
having been completed; and 

The Commission, having considered said application and the record thereon, 
finds that: 

(1) The licensee is a municipality within the meaning of section 10 (e) 
of the Federal Power Act; 

(2) The licensee has submitted satisfactory evidence that no power was 
sold from the licensed project during the year ended December 31, 193, 
because construction of the project has not yet been completed nor is the 
project in operation: 

The Commission orders that: 

The licensee be, and it is hereby, exempted from liability under the license for 
project No. 1490 for payment of annual charges for the fractional part (May 25 
to December 31) of the year ended December 31, 1938. 


Order authorizing issuance of bonds 
Otter Tail Power Company 
(Docket No. IT-5541) 


March 13, 1939 





Upon application filed February 10, 1939, by Otter Tail Power Company, 
a corporation having its principal business office at 125 South Mill Street, 
Fergus Falls, Minnesota (hereinafter referred to as the “applicant”’), for 
authorization of the issuance by it of $1,200,000 principal amount of its 
First Mortgage Bonds, 344% Series of 1969; 

It appearing that: 

(a) The Board of Railroad Commissioners of the State of North Dakota, 
on February 28, 1939, adopted its findings of fact, conclusions and order, 
granting application for authority to issue the aforesaid bonds; 

(b) A registration statement covering said bond issue was filed with the 
Securities and Exchange Commission on February 20, 1938, and a first amend- 
ment to registration statement covering the said bond issue was filed March 
9th with the Securities and Exchange Commission with a request that it should 
be deemed to have been filed as of the date of the registration statement; 

(c) The aforesaid bonds have been registered with the Commissioner, 
Securities Division, State of Minnesota, and such registration will become 
effective upon the taking effect of the aforesaid registration with the Securi- 
ties and Exchange Commission ; 
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(d) Written notice of said application was duly given to the Governors of 
the States of North Dakota, South Dakota, and Minnesota, and to the Board 
of Railroad Commissioners of the State of North Dakota, and notice of the 
hearing thereon was duly given to the applicant and to said Governors 
and public notice was given by publication in the Federal Register, and no 
protest or objection to the granting of said application has been made; 

(e) The underwriters with whom applicant has an agreement for the sale 
of the aforesaid bonds (hereinafter referred to as the “underwriters”) propose 
to sell the bonds to the public at 98 percent of the principal amount of the 
bonds, plus accrued interest thereon from March 1, 1939; the applicant proposes 
to sell said bonds to the underwriters for 94 percent of the principal amount 
thereof, plus interest thereon from March 1, 1939, to the closing date, plus 
one-half of any amount in excess of said 98 percent if said bonds are offered 
to the public at a higher price; and the applicant’s other expenses in connec- 
tion with the proposed issue are estimated to total $17,768.80, making the 
estimated total net proceeds of the issue $1,110,231.20; 

(f) Of the net proceeds from the proposed bond issue, the applicant pro- 
poses to apply $600,000 to retire the same principal amount of outstanding 
Five Year 3% Secured Notes due July 1, 1941, to be called for redemption 
on or about April 1, 1939, said redemption price aggregating $600,000, exclu- 
sive of interest from October 1, 1938, and to retire the same principal amount 
of applicant’s outstanding First Mortgage Bounds, 4% Series of 1961, due 
July 1, 1961, which are pledged to secure the payment of said notes; 

(g) Applicant proposes to pay from the net proceeds of the proposed bond 
issue the expense of constructing an addition to its power plant at Wahpeton, 
North Dakota, and of installing additional generating equipment therein, the 
amount of such expense being estimated at $452,371; 

(h) The balance of said net proceeds, estimated at $57,860.20, will be added 
to the working capital of the applicant; 

(i) The proposed bonds will be a second series of bonds issued under and 
secured by an Indenture dated July 1, 1936, between the applicant and First 
Trust Company of St. Paul and Louis S, Headley, as trustees, and an Inden- 
ture supplemental thereto dated as of March 1, 1939, and issued under resolu- 
tions of the board of directors of the applicant, passed pursuant to said 
Indenture of July 1, 1936, creating the 314% Series of 1969; 

(j) The proposed bonds will be redeemable in whole or in part on any 
interest date at any time and from time to time at the option of the applicant 
and upon thirty days’ notice and in the manner and with the effect provided 
in the Indenture, by payment of the principal amount of the bonds to be 
redeemed and accrued interest thereon to the date of redemption, plus a 
premium on the principal amount thereof equal to 1 percent if redeemed on 
on before March 1, 1949, and without premium if redeemed thereafter ; 

(k) The applicant’s total long-term debt adjusted to reflect the proposed 
bond issue and the retirement of the aforesaid $600,000 of First Mortgage 
Bonds, 4% Series of 1961, will amount to approximately 31 percent of appli- 
eant’s fixed capital; the applicant’s net earnings, after provision for main- 
tenance and depreciation, for the year ended December 31, 1938, is approxi- 
mately 3.45 times the total interest requirements for such adjusted long-term 
debt ; 

(1) The applicant proposes to charge to earned surplus the unamortized 
debt discount and expense on the aforesaid $600,000 Five Year 3% notes and 
$600,000 4% bonds, pledged to secure the same, and it proposes to amortize 
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the discount and expense incident to the proposed bond issue on a straight- 
line basis over the life of the issue; 

The Commission, having considered said application and exhibits thereto 
filed therewith and thereafter, and having considered the record of the hearing 
thereon, held March 2 and 3, 1939, finds that: 

(1) The applicant is a corporation organized under the laws of the State 
of Minnesota ; 

(2) The applicant is engaged in the business, together with other business, 
of generating, transmitting, and distributing electric energy to the public 
within the States of Minnesota and North Dakota and the business of trans- 
mitting and distributing electric energy to the public in the State of South 
Dakota ; : 

(3) The applicant owns and operates. facilities, among others, for the trans- 
mission and for the sale at wholesaie of electric energy which is transmitted 
between and among the aforesaid three States and consumed at points outside 
the respective States in which it is generated; 

(4) The present is regarded by applicant as a favorable time for the 
borrowing of money at a low cost, on such bonds as applicant proposes to 
issue, and the proposed bond issue will enable applicant to retire its out- 
standing five year note obligations by substituting long-term bond obligations 
at a but slightly greater net cost of money, and to finance with the proceeds 
of its bonds the addition to its plant above referred to under the present 
conditions for borrowing; 

(5) The States of Minnesota and South Dakota do not have State commis- 
sions under which applicant’s security issues are regulated ; 

(6) The proposed issuance of bonds will not capitalize any right to be a 
corporation or any franchise, permit, or contract for consolidation, merger, 
or lease in excess of the amount (exclusive of any tax or annual charge) 
actually paid as the consideration for such right, franchise, permit, or contract ; 

(7) The net cost of the money (approximately 3.9%) obtained by the issuance 
of the proposed bonds, after all expenses, is reasonable under the circumstances; 

Wherefore, the Commission further finds that: 

(8) The proposed bond issue is for a lawful object within the corporate pur- 
poses of the applicant and compatible with the public interest, which is 
consistent with the proper performance by the applicant of service as a public 
utility and which will not impair its ability to perform that service, and is 
reasonably appropriate for such purposes; 

And the Commission orders that: 

(A) The applicant be and it hereby is authorized to issue its said proposed 
bonds in conformity with the provisions of the aforesaid application ; 

(B) Nothing in this order shall be construed,to imply any guarantee or 
obligation on the part of the United States in respect to any of the securities 
to which this order relates; 

(C) The foregoing authorization and approval is without prejudice to the 
authority of this Commission or any other regulatory body with respect to 
rates, valuations, services, accounts, or any other matter whatsoever which 
may come before this Commission or such other regulatory body; and nothing 
in this order shall be construed as an acquiescence by this Commission in any 
valuation of property claimed or asserted by the applicant; 

(D) This authorization shall expire unless acted upon within sixty (60) 
days after the entry of this order. 
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Dissenting opinion 


Otter Tail Power Company 


(Docket No. IT-5541) 


Scott, COMMISSIONER (dissenting) : 

It is quite obvious from even a casual examination of the record in this 
matter that open and effective competition upon the part of qualified under- 
writers to underwrite the proposed bond issue was wholly lacking. In fact, 
the applicant has made no effort to obtain the best offers that can be obtained 
for the underwriting or sale of its proposed bond issue. The underwriters’ 
agreement accepted by the applicant provides for the sale of said bonds on a 
basis that will permit a commission (commonly called “underwriters’ spread”) 
of not less than $4.00 on each $100 principal amount of bonds. This spread of 
4 points or more appears unjustified and unreasonable in view of the fact that 
undisputed dogumentary evidence of record discloses that there were 123 electric 
utility bond issues sold to the public through underwriters during 1935, 1936, 
1937, and 1938, and the underwriters’ spread in 107 of those issues was 2% 
points or less. In fact, the evidence discloses that of the 123 issues there were 
3 instances in which the underwriters’ spread was less than 1 point, 12 in- 
stances in which the spread was from 1 to 1.99 points, 60 instances in which 
the spread was 2 points, 14 instances in which the spread was between 2.01 
and 2.25 points, 18 instances where the spread was between 2.26 and 2.50 
points, and 6 instances in which the gross spread was 3 points. Furthermore, 
the evidence clearly discloses a downward trend in underwriters’ spreads where 
companies have disposed of more than one bond issue since 1935, but the 
underwriters’ agreement entered into by applicant does not reflect such down- 
ward trend. 

Any delay which might be caused by denial of the application apparently 
would not prejudice the interests of the company or the public, inasmuch as 
the evidence offered by applicant is not convincing that an actual necessity 
exists for the issuance of the proposed bonds. One of the purposes for which 
it is indicated the bonds are to be used, viz., the proposed betterments to the 
Wahpeton plant, is not advocated by the applicant with much conviction, nor 
is any claim made by it that such additions or betterments cannot be financed 
without the issuance of said bonds. An additional reason offered for the pro- 
posed bond issue is the desire to refund $600,000 of 3% interest-bearing notes. 
While in doing this there will be an extension of the maturity date of the 
present existing obligations, nevertheless, it is to be done at an increased interest 
cost. It appears to me, therefore, that the reasons advanced by the applicant 
lack persuasiveness and, at best, serve as a mere convenience to the advantage 
of the underwriters. 

Upon such a record, therefore, I am constrained to dissent. 
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Order denying intervention of Railway Labor Ezecutives’ Association and 
granting privilege of participation 


Kansas Pipe Line & Gas Company 
(Docket No. G-106) 
March 14, 1939 


Upon petition filed on March 9, 1939, by the Railway Labor Executives’ Asso- 
ciation, praying for leave to intervene in this proceeding ; 

It appearing to the Commission that: 

The petitioner is not engaged in the production, transmission or distribution 
of natural gas, nor is the petitioner presently operating any facilities therefor; 

The Commission, upon consideration of such petition, finds that: 

The participation of the Railway Labor Executives’ Association in this 
proceeding as an intervener and a party thereto has not been shown to be 
necessary, in view of the fact that, under section 7 (c) of the Natural Gas 
Act, pursuant to which the application of the Kansas Pipe Line & Gas 
Company was filed, this Commission does not have unlimited jurisdiction, 
but a certificate of public convenience and necessity is required to be obtained 
from the Commission only when a natural-gas company undertakes the con- 
struction or extension of facilities for the transportation of natural gas to a 
market in which natural gas is already being served by another natural-gas 
company ; 

The Commission orders that: 

The petition of the Railway Labor Executives’ Association to intervene and 
to become a party to this proceeding be and it is hereby denied; provided, 
however, that the Railway Labor Executives’ Association may participate in 
the hearing to be held in this proceeding on March 27, 1989, to the extent 
of introducing relevant and material evidence, and may also make oral 
ergument and file briefs. 


Order denying intervention of Truaz-Traer Coal Company and granting 
privilege of participation 


North Dakota Consumers Gas Company 
(Docket No. G-119) 
March 14, 1939 


Upon petition filed on March 8, 1989, by Truax-Traer Coal Company praying 
for leave to intervene in this proceeding; 

It appearing to the Commission that: 

Said Traux-Traer Coal Company is not engaged in the production, trans- 
mission or distribution of natural gas nor does it presently operate any facilities 
therefor ; 

The Commission, upon consideration of said petition, finds that: 

The participation of Traux-Traer Coal Company in this proceeding as an 
intervener and a party thereto has not been shown to be necessary, in view 
of the fact that, under section 7 (c) of the Natural Gas Act, pursuant to 
which the application of the North Dakota Consumers Gas Company was 
filed, this Commission does not have unlimited jurisdiction, but a certificate 
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ef public convenience and necessity is required to be obtained from the Com- 
mission only when a natural-gas company undertakes the construction or 
extension of facilities for the transportation of natural gas to a market in 
which natural gas is already being served by another natural-gas company ; 

The Commission orders that: 

The petition of Truax-Traer Coal Company to intervene and to become a 
party to this proceeding be and it is hereby denied; provided, however, that 
Truax-Traer Coal Company may participate in the hearing to be held in this 
proceeding on March 27, 1989, to the extent of introducing relevant and material 
evidence, and may also make oral argument and file briefs. 


Order permitting intervention of Pennsylvania Public Utility Commission 
New York State Natural Gas Corporation 
(Docket No. G—125) 


March 24, 1939 


It appearing to the Commission that: 

(a) On March 17, 1939, the Commission instituted an investigation of the 
New York State Natural Gas Corporation, for the purpose of enabling the Com- 
mission (1) to determine with respect to said company, whether, in connection 
with any transportation or sale of natural gas subject to the jurisdiction of the 
Commission, any rates, charges, or classifications demanded, observed, charged, 
or collected, or any rules, regulations, practices, or contracts affecting such rates, 


charges, or classifications, are unjust, unreasonable, unduly discriminatory, 
or preferential; and (2) if the Commission shall find that any such rates, 
charges, classifications, rules, regulations, practices, or contracts are unjust, 
unreasonable, unduly discriminatory, or preferential, to determine and fix 
by appropriate order or orders just, reasonable, and non-discriminatory rates, 
charges, classifications, rules, regulations, practices, or contracts to be thereafter 
observed and in force; 

(b) On March 23, 1989, the Pennsylvania Public Utility Commission, a State 
commission within the meaning of the Natural Gas Act, filed with the Com- 
mission a petition praying for leave to intervene in this proceeding; 

(c) The petition of the Pennsylvania Public Utility Commission avers that 
the New York State Natural Gas Corporation produces natural gas in the 
State of New York and transports and sells the same in interstate commerce 
to The Peoples Natural Gas Company and Allegany Gas Company, both of 
which are Pennsylvania corporations supplying gas at retail to consumers in 
the Commonwealth of Pennsylvania ; 

(d) Said petition further avers that the Pennsylvania Public Utility Com- 
mission is conducting an inquiry and investigaticn into the reasonableness 
of the rates and charges made by the Allegany Gas Company and The Peoples 
Natural Gas Company, and the Pennsylvania Public Utility Commission can- 
not determine the reasonable and lawful rate which the Allegany Gas Com- 
pany and The Peoples Natural Gas Company should charge consumers in 
Pennsylvania without a determination by this Comniission fixing the reason- 
able and lawful rates and charges payable by said companies to New York 
State Natural Gas Corporation for gas supplied to them; 

(e) The Pennsylvania Public Utility Commission is ‘an interested State com- 
mission within the meaning of section 15 (a) of the Natural Gas Act, and 
should be admitted as a party to this proceeding ; 
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The Commission orders that: 

The Pennsylvania Public Utility Commission be and it is hereby permitted 
to become an intervener and a party to this proceeding, subject to the pro- 
visions of the Provisional Rules of Practice and Regulations under the Natural 
Gas Act. 





Order denying intervention of Coal and Ice Drivers and Helpers Union Local No. 
257, affiliated with International Brotherhood of Teamsters, Chauffeurs, 
Stablemen and Helpers of America; Coke and Gas Workers’ Union No. 18546; 
Machinists’ Local No. 66; Firemen and Oilers’ Local 125; Electrical Workers’ 

494; Painters Local 781; Gas Workers’ Local 12018 U. M. A.; Boiler Makers’ 

Local 107; Brotherhood of Railroad Trainmen No. 19; Coal Yard Employees; 

Operating Engineers’ No. 311; all affiliated with the American Federation of 

Labor and granting privilege of participation 


Kansas Pipe Line & Gas Company 
(Docket No. G—106) 


March 31, 1939 


Upon petition filed March 27, 1989, by Coal and Ice Drivers: and Helpers 
Union Local No. 257, affiliated with International Brotherhood of Teamsters, 
Chauffeurs, Stablemen and Helpers of America; Coke and Gas Workers’ Union 
No. 18546; Machinists’ Local No. 66; Firemen and Oilers’ Local 125; Electrical 
Workers’ 494; Painters’ Local 781; Gas Workers’ Local 12012 U. M. A.; Boiler 
Makers’ Local 107; Brotherhood of Railroad Trainmen No. 19; Coal Yard Em- 
ployees; Operating Engineers’ No. 311; all affiliated with the American Fed- 
eration of Labor praying for leave to intervene in this proceeding; 

It appearing to the Commission that: 

None of the above petitioners are engaged in the production, transmission, or 
distribution of natural gas, nor do any of the above petitioners operate any 
facilities therefor ; 

The Commission, upon consideration of said petition, finds that: 

The participation of Coal and Ice Drivers and Helpers Union Local No. 257, 
affiliated with International Brotherhood of Teamsters, Chauffeurs, Stablemen 
and Helpers of America; Coke and Gas Workers’ Union No. 18546; Machinists’ 
Local No. 66; Firemen and Oilers’ Local 125; Electrical Workers’ 494; Painters’ 
Local 781; Gas Workers’ Local 12018 U. M. A.; Boiler Makers’ Local 107; 
Brotherhood of Railroad Trainmen No. 19; Coal Yard Employees; Operating 
Hngineers’ No. 311; all affiliated with the American Federation of Labor in 
this proceeding as interveners and parties thereto has not been shown to be 
necessary, in view of the fact that, under section 7 (c) of the Natural Gas Act, 
pursuant to which the application of the Kansas Pipe Line & Gas Company was 
filed, this Commission does not have unlimited’ jurisdiction, but a certificate 
of public convenience and necessity is required to be obtained from the Com- 
mission only when a natural-gas company undertakes the construction or ex- 
tension of facilities for the transportation of natural gas to a market in which 
natural gas is already being served by another natural-gas company ; 

The Commission orders that: 

The petition of Coal and Ice Drivers and Helpers Union Local No. 257, 
affiliated with International Brotherhood of Teamsters, Chauffeurs, Stablemen 
and Helpers of America; Coke and Gas Workers’ Union No. 18546; Machinists’ 
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Local No. 66; Firemen and Oilers’ Local 125; Electrical Workers’ 494; Painters’ 
Local 781; Gas Workers’ Local 12018 U. M. A.; Boiler Makers’ Local 107; 
Brotherhood of Railroad Trainmen No. 19; Coal Yard Employees; Operating 
Engineers’ No. 311; all affiliated with the American Federation of Labor to 
intervene and to become parties to this proceeding be and it is hereby denied; 
provided, however, that Coal and Ice Drivers and Helpers Union Local No. 257, 
affiliated with International Brotherhood of Teamsters, Chauffeurs, Stablemen 
and Helpers of America; Coke and Gas Workers’ Union No. 18546; Machinists’ 
Local No. 66; Firemen and Oilers’ Local 125; Electrical Workers’ 494; Painters’ 
Local 781; Gas Workers’ Local 12012 U. M. A.; Boiler Makers’ Local 107; 
Brotherhood of Railroad Trainmen No. 19; Coal Yard Employees; Operating 
Engineers’ No. 311; all affiliated with the American Federation of Labor may 
participate in the hearing to be held in this proceeding on March 27, 1939, to 
the extent of introducing relevant and material evidence and may also make 
oral argument and file briefs. 


Order approving transfer of partial interest in license (minor) 
Addison Brown and C. J. York 
(Project No. 999) 


April 25, 1939 





























Upon joint application filed February 15, 1989, by Addison Brown, of Holly- 
wood, California, and C. J. York, of Downieville, California, for approval of 
transfer of the latter’s interest in license for Project No. 999 to Addison Brown; 
and 

It appearing to the Commission that: 

(a) License for Project No. 999, affecting lands of the United States within 
the Tahoe National Forest, Sierra County, California, was issued to Addison 
Brown and C. J. York on January 20, 1930, for a period of 10 years, by the 
Acting District Forester, pursuant to Commission’s orders No. 17, dated Octo- 
ber 22, 1923; 

(b) Addison Brown acquired the entire interest of C. J. York in the project 
properties by deed dated June 26, 1930; 

(c) The Acting Chief, Forest Service, under authority delegated by the 
Acting Secretary for the Secretary of Agriculture, who has supervision over 
the lands of the United States involved, has recommended that the transfer of 
the interest of C. J.; York in the license be approved as hereinafter provided ; 

The Commission, having considered the joint application and the project 
record, finds that: 

(1) The transferee has submitted satisfactory evidence of compliance of all 
applicable laws of the State of California with reference to the operation of 
the project as required by section 9 (b) of the Federal Power Act; 

(2) Approval of the transfer will be consistent with the public interest; and 

The Commission orders that: 

The transfer of the partial interest of C. J. York in the license for Project 
No. 999 to Addison Brown be approved, effective as of June 26, 1930, subject 
to the provisions of section 8 of the Federal Power Act and section 9.3 of the 
Rules of Practice and Regulations of the Commission. 
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Order authorizing issuance of license (transmission line) 
Arkansas Power & Light Company 
(Project No. 1511) 


April 25, 1939 





Upon application filed August 24, 1938, and later supplemented by Arkansas 
Power & Light Company of Pine Bluff, Arkansas, for a license for the con- 
struction, operation, and maintenance of a transmission line affecting lands 
of the United States within the White River Migratory Waterfowl Refuge in 
Arkansas and Phillips Counties, Arkansas; and ° 

It appearing to the Commission that: 

(a) The line is a 13,000-volt, three-phase, single-circuit transmission line 
extending in a general easterly direction from a point on the west boundary of 
the White River Migratory Waterfowl] Refuge in the 8%, Sec. 16, to a point 
on the east boundary of the refuge in the NE44NE, Sec. 24, T.5 S., R. 1 W., 
Fifth Principal meridian, completed and put in operation after applicant had 
been advised, through the Bureau of Biological Survey, Department of Agri- 
culture, that pre-license construction and use of the project at applicant’s risk 
would not prejudice consideration of the pending application for license; 

(b) By letter dated February 25, 1939, the Acting Secretary for the Secretary 
of Agriculture, who has supervision of the lands of the United States involved, 
gave formal clearance for the issuance of license subject to terms and con- 
ditions as hereinafter provided ; 

The Commission, having considered the application as supplemented and 
the record thereon, finds that: 

(1) The applicant is a corporation organized under laws of the State of 
Arkansas and has submitted satisfactory evidence of compliance with all 
applicable State laws insofar as necessary to effect the purposes of a license for 
the project; 

(2) No other application for the use of said lands, or in conflict therewith, 
is before the Commission ; 

(3) A license, subject to and containing conditions as hereinafter provided, 
will not interfere or be inconsistent with the purposes for which the White 
River Migratory Waterfowl Refuge was created or acquired ; 

(4) The part of the line affecting lands of the United States is a minor part 
only of a complete project ; 

(5) The amount of reasonable annual charges for the purposes of reimburs- 
ing the United States for the cost of administration of Part I of the Federal 
Power Act is $5.00; and for recompensing it for the use, occupancy, and enjoy- 
ment of its said lands is $14.74; 

(6) The map and specifications submitted as part of the application as 
supplemented and designated as Exhibits J (FPC No. 1511-1) and M, re- 
spectively, satisfy the requirements of the Commission ; 

(7) In issuing the license as hereinafter provided, it will be to the public 
interest to waive the following terms and conditions of Part I of the Act: 


Sections 4 (b), except the second sentence thereof; 4 (e), insofar as it 
relates to public notice; 6, insofar as it relates to public notice and to the 
acceptance and expression in the license of terms and conditions of the act 
which are hereinafter waived; 10 (a); 10 (c), insofar as it relates to de- 
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preciation reserves; 10 (d); 14; 15; 18; 19; 20; 22; and 23 (a), insofar 
as it relates to the determination of fair value ; and 

The Commission orders that: ‘ 

(A) A license be issued to the applicant for the construction, operation, and 
maintenance of the transmission line on the lands of the United States involved 
for a period of ten years from August 26, 1938; 

(B) The license shall contain the usual conditions and provisions for similar 
projects and the following special conditions: 


(i) The use of said lands for the transmission of electrical energy shall 
at all times be in accordance with the Act known as the “Migratory Bird 
Conservation Act” of February 18, 1929 (45 Stat. 1222), as amended, and 
the regulations of the Secretary of Agriculture pursuant thereto; 

(ii) The use of said lands for the transmission of electrical energy shall 
disturb as little as possible the wildlife on the refuge and the officer in 
charge of the White River Migratory Waterfowl Refuge is authorized to 
require that every necessary precaution be taken to safeguard the wildlife 
thereon ; 

(iii) A vertical clearance of not less than 20 feet above the 1927 high- 
water level shall be provided where the transmission line crosses Essex 
Bayou in Sec. 21, T.5 S., R. 1 W., Fifth Principal meridian ; 

(iv) Under the supervision of the officer in charge of the White River 
Migratory Waterfowl Refuge, the licensee is hereby authorized to clear and 
maintain a 50-foot right-of-way on said lands of the United States and to cut 
and remove therefrom all timber owned by the United States. The clearance 
herein granted shall apply to private land and private timber within the 
transmission line right-of-way upon the acquisition of such lands and/or 
timber by the United States; 

(v) The licensee hereby agrees and shall be obliged to furnish service if 
available from the line herein licensed at legal rates of charge to all requiring 
service for purposes similar to those for which the line was originally 
constructed ; 


(C) Subject to the provisions of section 10 (e) of the act, the amount of 
annual charges be and it hereby is fixed at $19.74; 

(D) The map and specifications designated in finding (6) above be and they 
hereby are approved as part of the license; 

(E) In issuing the license, the terms and conditions of Part I of the act set 
forth in finding (7) above be waived to the extent therein specified. 


Order denying application for rehearing and stay and for dismissal of complaint 


Public Service Commission of the State of New York, Complainant, v. New York 
State Natural Gas Corporation, Defendant, and in the Matter of New York 
State Natural Gas Corporation 


(Docket Nos. G-114 and G—125) 
May 2, 1939 


Upon application filed with the Commission on April 7, 1939, by the New 
York State Natural Gas Corporation, praying for a rehearing, opportunity for 
argument or re-argument, and stay of the order of the Commission of March 
17, 1939, instituting an investigation of the said New York State Natural Gas 
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Corporation, and for dismissal of the complaint of the Public Service Com- 
mission of the State of New York against said New York State Natural Gas 
Corporation ; 

It appearing to the Commission that: 

(a) In its said application the New York State Natural Gas Corporation 
claims, in substance, that the order of investigation of March 17, 1939, is 
erroneous, null, and void and in violation of the Fifth Amendment to the 
Constitution of the United States; 

(1) because a hearing was not afforded prior to the entry of said order; 

(2) because the company is not engaged in a business affected with a 
public interest so as to be subject to the jurisdiction, power, or authority 
conferred upon the Commission by the Natural Gas Act, or so as to be subject 
to regulation by the Congress of the United States or other governmental 
authority with respect to its rates and charges; 

(3) because of the failure of the Commission to dismiss the complaint of 
the Public Service Commission of the State of New York for want of juris- 
diction, power, and authority in the Commission to regulate the rates and 
charges of the New York State Natural Gas Corporation; 

(4) because of the failure of the Commission to dismiss the complaint of 
the Public Service Commission of the State of New York for want of sufficient 
evidence on behalf of the complainant to support the allegations of the com- 
plaint, and in broadening the scope of the proceeding by instituting an investi- 
gation on the Commission’s own motion; 

(b) Similar contentions to those advanced by the New York State Natural 
Gas Corporation in this proceeding, as set forth in paragraph (a) (1), (2), 
and (3) hereof, were made by The East Ohio Gas Company, in Docket No. 
G-115, in a petition for rehearing and stay of an order of the Commission 
instituting an investigation of that company, and were discussed in the 
Commission’s opinion In the matter of The East Ohio Gas Co., ante, p. 586; 

(c) The principles of law and reasoning contained in said opinion In the 
mattcr of The East Ohio Gas Co., supra, are applicable to and controlling as to 
applicant’s contentions in this proceeding as set forth in paragraph (a) (1), (2), 
and (3); 

(d) The contentions of the New York State Natural Gas Corporation with 
respect to the failure of the Commission to dismiss the complaint of the 
Public Service Commission of the State of New York and with respect to the 
institution of an investigation by the Commission, on its own motion, are 
without merit, inasmuch as the Commission has heretofore found that an 
investigation on its own motion is necessary and proper in the public interest 
and has ordered that said investigation proceeding be consolidated for hearing 

and other purposes with the complaint case; 
'  'The\Commission orders that: 

(A) For the reasons set forth in opinion In the matter of The East Ohio Gas 
Co., supra, and in paragraph (d) hereof, the application of the New York State 
Natural Gas Corporation for a rehearing, argument or re-argument, and stay 
of the order of the Commission of March 17, 1939, and for a dismissal of the 
complaint of the Public Service Commission of the State of New York, be and it 
is hereby denied ; 

(B) The Secretary of the Commission is hereby directed to serve a copy of 
opinion In the matter of The Hast Ohio Gas Oo., supra, upon the New York 
State Natural Gas Corporation at the same time that a copy of this order is 
served upon said Corporation. 
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Order denying application for rehearing and stay and for abrogation of order 
of investigation 


Canadian River Gas Company and Colorado-Interstate Gas Company 
(Docket No. G—124) 
May 9, 1939 


Upon joint application filed with the Commission on April 12, 1939, by the 
Canadian River Gas Company and Colorado-Interstate Gas Company, praying 
for a rehearing, opportunity for argument or reargument, and stay of the 
order of the Commission of March 14, 1939, and for an abrogation of said 
order, instituting an investigation of Canadian River Gas Company, Colorado- 
interstate Gas Company, and Colorado-Wyoming Gas Company ; 

It appearing to the Commission that: 

(a) In said application Canadian River Gas Company and Colorado-Interstate 
Gas Company claim, in substance, that the order of investigation of March 14, 
1989, is erroneous, null, and void and in violation of the Fifth Amendment to 
the Constitution of the United States: 

(1) Because a hearing was not afforded prior to the entry of said order; 

(2) Because the companies are not engaged in a business affected with a 
public interest so as to be subject to the jurisdiction, power, or authority 
conferred upon the Commission by the Natural Gas Act, or so as to be subject 
to regulation by the Congress of the United States or other governmental 
authority with respect to its rates and charges; 

(b) Similar contentions as to those advanced by Canadian River Gas 
Company and Colorado-Interstate Gas Company in this proceeding, as set 
forth in paragraph (@) (1), and (2) hereof, were made by The East Ohio 
- Gas Company, in Docket No. G-115, in a petition for rehearing and stay of 
an order of the Commission instituting an investigation of that company, and 
were discussed in the Commission’s opinion In the Matter of The East Ohio 
Gas Co., ante, p. 586; 

(c) The principles of law and reasoning contained in said opinion In the 
matter of The East Ohio Gas Co., supra, are applicable to and controlling as to 
applicants’ contentions in this proceeding as set forth in paragraph (a) (v), and 
(2) hereof; 

The Commission orders that: 

(A) For the reasons set forth in In the matter of The East Ohio Gas Co., 
supra, the joint application of Canadian River Gas Company and Colorado- 
Interstate Gas Company for a rehearing, argument, or re-argument, and stay 
of the order of the Commission of March 14, 1939, and for an abrogation of said 
order, be and it is hereby denied; 

(B) The Secretary of the Commission is hereby directed to serve a copy 
of the opinion In the matter of The East Ohio Gas Co., supra, upon the Canadian 
River Gas Company and the Colorado-Interstate Gas Company at the same time 
that a copy of this order is served upon each of said companies. 
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Order authorizing issuance of bonds and notes 


Montana-Dakota Utilities Co. 
(Docket No. IT-5546) 
May 20, 1939 


Upon the application filed April 24, 1939, by Montana-Dakota Utilities Co. 
(hereinafter referred to as the applicant), a corporation having its principal 
business office at 831 Second Avenue South, Minneapolis, Minnesota, for 
authorization: 

(a) To issue $9,000,000 in principal amount of its First Mortgage Sinking 
Fund Bonds, 444% Series due 1954; P 

(6) To execute its Indenture of Mortgage constituting a lien on substantially 
all the natural gas and electric public utility properties of the applicant and 
securing the said bonds and any additional bonds to be issued thereunder on 
aceount of subsequent additions to the properties of the applicant; and 

(c) Simultaneously with the issue of the aforesaid bonds to issue $2,100,000 
in principal amount of unsecured Serial Promissory Notes to mature serially 
in six equal consecutive annual installments beginning March 15, 1940, the 
said notes to be issued to certain named banks in designated amounts; 

It appearing that: 

(a) Written notice of the aforesaid application to this Commission was duly 
given to the Public Service Commission of Wyoming, the Board of Railroad 
Commissioners of North Dakota, the Public Utilities Commission of South 
Dakota, the Board of Railroad Commissioners of Montana, and the Governors of 
each of those states and no request, protest, or objection to the granting of said 
application has been heard or received from any of them; writtea notices of the 
hearing on the said application were duly given to the same and published 
in the Federal Register ; 

(b) The Board of Railroad Commissioners of the State of North Dakota on 
May 16, 1939, adopted its findings of fact, conclusions, and order, granting 
application for authority to issue the aforesaid bonds and notes; 

(c) A registration statement, under the Securities Act of 1933, covering said 
bond issue was filed with the Securities and Exchange Commission on May 
8, 1939; an amendment thereto has been filed with the request that it should 
be deemed to have been filed as of the date of the registration statement; a 
further amendment thereto is proposed to be filed which will state the price 
to the public, underwriting discounts or commissions, and proceeds to appli- 
cant; 

(d) The applicant expects that the offering price of the aforesaid bonds to 
the public will be not less than 100 percent of principal amount and that 
underwriters’ commission will be 34% percent; that the gross proceeds of the 
aforesaid notes will be the principal amount thereof, and that in connection 
with said notes there will be a placement fee of 1% on $1,050,000 of the notes 
placed by the underwriters, and a commitment fee of 14 of 1% on $1,650,000 
principal amount by which note indebtedness is to be increased; that the 
net proceeds of the bond and note issues, after these commissions and fees, 
will be $10,770,375; 

(e) The applicant estimates that its total expense in connection with the 
proposed bond and note issues exclusive of the above commissions and fees 
will be $133,727, and that the net proceeds of the issues will be $10,636,648; 

(f) The applicant proposes to apply the net proceeds of the proposed bond 
and note issues plus $28,125 accrued interest to be paid by purchasers of the 
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bonds together with an estimated amount of $518,201.11 from the cash funds 
of the company, or a total of $11,182,974.11, to: 


(i) The redemption of all first mortgage bonds of the company outstanding 
in the principal amount of $10,182,000 and to the prepayment of Secured Serial 
Bank Notes outstanding in the principal amount of $900,000, as follows: 


Montana-Dakota Power Company—First Mortgage Gold Bonds, 
Series of 1929, 544% (interest rate increased to 64% from 


January 1, 1939) due January 1, 1944, as extended__________ $6, 741, 000 
Minnesota Northern Power Co., Montana-Dakota Utilities Co. 

and Gas Development Company—First Mortgage Six Per Cent 

x0ld Bonds, Series of 1980 (interest rate increased to 7% 

from April 1, 1939), due April 1, 1944, as extended____.._____ 3, 100, 000 
Consolidated Utilities Company—First Mortgage Gold Bonds, 

Berries A, SF, Gwe DIATOM 2, 1 acer etentteteersactne yee 209, 000 
Bowdoin Utilities Co—First Mortgage Six Per Cent Gold Bonds, 

GRR FOREROCS De li matinrattinee-werteeannanehh ttre neeherenieee sie 132, 000 
Montana-Dakota, Utilities Co—Secured Serial 4%% Bank 


Notes ($300,000 due on March 20, 1940-1942, inclusive) _...-- 900, 000 







Total 


(ii) The payment of redemption and prepayment premiums on bonds and 
notes in the amount of $14,455 and accrued interest on bonds to be redeemed 
from the proposed date of issuance of new bonds to the respective redemp- 
tion dates of the old bonds in the amount of $86,519.11 ; 


(g) In connection with the proposed transaction the applicant will surrender 
for cancellation $2,000,000 principal amount of Northwest States Utilities Co., 
First Mortgage, 6% Bonds, Series B, due June 1, 1945, which it assumed and 
now owns and has pledged as security for the Secured Serial Bank Notes to be 
prepaid; 

(h) The applicant proposes to charge the unamortized debt discount and 
expenses applicable to the issues to be retired to earned surplus; 

(i) The proposed bonds will be issued under and secured by an Indenture 
of Mortgage, dated May 1, 1939, from the applicant to The New York Trust 
Company and A. C. Downing, Trustees, which indenture will be a first mort- 
gage on substantially all of the fixed properties owned and franchises held by 
the applicant ; 

(j) The proposed bonds through the operation of the sinking-fund provisions 
of the indenture will be retired before maturity in the principal amount of 
$6,000,000 either by purchase and delivery to the corporate trustee for can- 
cellation or by redemption ; 

(k) The aforesaid Serial Promissory Notes will be issued to the following 
banks in the respective principal amounts shown: 


Northwestern National Bank and Trust Company of Minneapolis... $1, 050, 000 
Harris Trust: and Savings Bank..........----2~~4.--... +... 600, 000 
Marshall &:Weley-’ Be ieeci ae nctteist ce Se phsn nis penittesntlnensiiee esis 250, 000 
American National Bank and Trust Company of Chicago_.._._-_.__ 200, 000 







acess tie nana eter diate india cashiectaaiaieniieacaiaidateaiialiadiag aia Melina 2, 100, 000 


(lt) The States of Delaware, Montana, South Dakota, and Wyoming do not 
have State Commissions under which applicant’s security issues are regulated. 
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The Commission, having considered said application and exhibits thereto, the 
record of the hearing thereon duly held on May 10 and May 11, 1939, and all 
protests to the granting of said application which have been received, finds 
that: 

(1) The applicant is a corporation incorporated under the laws of Delaware 
and domesticated in the States of Minnesota, Montana, North Dakota, South 
Dakota, and Wyoming; 

(2) The applicant is engaged in the business, together with other business, of 
generating, transmitting, and distributing electric energy and transmitting and 
distributing natural gas to the public in the States of Montana, North Dakota, 
and South Dakota, and in transmitting and distributing natural gas to the 
public in the State of Wyoming; s 

(3) The applicant owns and operates facilities, among others, for the trans- 
mission and for the sale at wholesale of electric energy which is transmitted 
between the States of North Dakota and Montana and consumed, by persons 
other than the transmitter, at points outside the state in which it is generated; 
and owns and operates facilities for the transmission of electric energy to the 
Province of Saskatchewan, Dominion of Canada, from the United States; 

(4) The prospective interest charges for one year on applicant’s long-term 
funded debt to be outstanding subsequent to the proposed bond and note issues 
would be $575,790.00 as compared with $795,415.00 on applicant’s long-term 
funded debt outstanding immediately prior to the proposed bond and note issues 
resulting in an indicated saving of $219,625; 

(5) The applicant has made a diligent effort to secure the most favorable net 
price obtainable for these securities ; 

(6) The proposed issuance of bonds and notes will not result in the capitali- 
zation of any right to be a corporation or any franchise, permit, or contract for 
consolidation, merger, or lease in excess of the amount (exclusive of any tax or 
annual charge) actually paid as the consideration for such right, franchise, 
permit, or contract; 

(7) The proposed bond and note issues are for a lawful object within the cor- 
porate purposes of the applicant and compatible with the public interest, which 
is consistent with the proper performance by the applicant of service as a pub- 
lic utility and which does not impair its ability to perform that service, and is 
reasonably appropriate for such purposes; 

And the Commission orders that: 

(A) Subject to the Commission’s Rules of Practice and Regulations, the appli- 
cant be and it hereby is authorized to issue its said proposed bonds and notes 
in conformity with the terms and conditions of the aforesaid application and 
exhibits in support thereof, as amended, and at a price to the underwriters for 
the bonds of not less than 9614% of principal amount, but the commission or 
spread to the underwriters shall in no event exceed 314% of principal amount ; 

(B) Nothing in this order shall be construed to imply any guarantee or 
obligation on the part of the United States in respect to any of the securities 
to which this order relates ; 

(C) The foregoing authorization and approval is without prejudice to the 
authority of this Commission or any other regulatory body with respect to rates, 
valuations, services, accounts, or any other matter whatsoever which may come 
before this Commission or such other regulatory body ; and nothing in this order 
shall be construed as an acquiescence by this Commission in any valuation of 
property claimed or asserted by the applicant ; 

(D) This authorization shall expire unless acted upon within sixty (60) days 
after the entry of this order. 
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Order authorizing and approving sale of electric facilities 


Memphis Power & Light Company and Tennessee Valley Authority 


(Docket No. IT-5549) 
June 9, 1939 


Upon the application filed May 12, 1939, as subsequently amended, including 
exhibits thereto, by Memphis Power & Light Company (hereinafter referred 
to as the Applicant), a corporation having its principal business office at 179 
Madison Avenue, Memphis, Tennessee, for an order, pursuant to section 203 of 
the Federal Power Act, granting authorization for and approval of the pro- 
posed sale of certain of its electric facilities, insofar as the Commission 
finds that the disposition thereof is subject to its jurisdiction, to the Ten- 
nessee Valley Authority and the City of Memphis, Tennessee, under and in 
accordance with the terms of the contract dated as of May 10, 1939, between 
the Applicant, the City of Memphis, Tennessee, the Memphis Light, Gas and 
Water Division, and the Tennessee Valley Authority ; 

The Commission, having considered the said application as amended, in- 
cluding exhibits thereto, having heard testimony with respect thereto, and 
having considered the exhibits introduced at the hearing held thereon and 
exhibits submitted pursuant to authorization given at the hearing; and 

It appearing to the Commission that: 

(a) Tennessee Valley Authority is a corporation created and existing under 
and by virtue of the Tennessee Valley Authority Act of 1933, as amended; 

(b) The City of Memphis, Tennessee, is a municipal corporation, organ- 
ized and existing under the laws of the State of Tennessee ; 

(c) The applicant is engaged in the business, together with other business, 
of generating, transmitting, and distributing electric energy for public con- 
sumption in Shelby County, Tennessee, and owns and operates facilities for 
such purposes, including facilities for the transmission or sale at wholesale 
of electric energy consumed by persons other than the transmitter at points 
outside the State or States in which it is generated; 

(d) The said contract of May 10, 1939, inter alia, provides that the Ap- 
plicant sell, as of June 20, 1939, to Tennessee Valley Authority, for the cash 
consideration of $2,110,000.00 and other considerations, all of its high tension 
transmission and substation properties and facilities, except the single circuit 
110-kv. transmission lines from South Memphis substation to the Tennessee- 
Arkansas state boundary and to Tennessee-Mississippi state boundary (which, 
tugether with the Applicant’s Fourth Street generating station, are to be 
sold by the Applicant to the Memphis Generating Company, for which sale 
this application does not seek Commission authorization), and except a 12-kv. 
double-circuit feeder from Fourth Street generating station to Tennessee- 
Arkansas state boundary, all as is more particularly described in part Il of said 
contract and Exhibit B thereto; 

(e) The said contract of May 10, 1989, inter alia, provides that the Appli- 
cant sell, as of June 20, 1939, to the City of Memphis, Tennessee, for the 
cash consideration of $15,250,000.00 and other considerations, the remainder of 
the electric operating facilities of the Applicant not hereinbefore mentioned 
in paragraph (d), above, all as is more particularly described in part I of 
said contract and Exhibit A thereto; 

(f) The Applicant proposes that, as part of the closing of the aforesaid 
contract of May 10, 1939, the liens of the mortgage indentures securing its 

1693—40——-53 




















































































































810 FEDERAL POWER COMMISSION 





bonds shall be discharged by the payment of the necessary amount of the 
proceeds of the sale to the trustees, the outstanding bonds forthwith to be 
called and redeemed at their redemption prices plus accrued interest; 

(g) The Applicant, after the closing of the aforesaid contract of May 10, 
1939, and the consummation of the sale of its other electric operating prop- 
erties to the Memphis Generating Company, which sale is the subject of an 
application now pending before the Securities and Wxchange Commission 
pursuant to the provisions of the Public Utility Holding Company Act of 1935, 
is proposed to be dissolved, and pursuant to such dissolution the remaining 
assets of the Applicant will be distributed in cash and in kind to its stock- 
holders, the holders of preferred stock receiving cash in the amount of the 
par value thereof plus accrued interest and the holders of common stock re- 
ceiving the balance of the assets; 

(h) An order authorizing the sale of facilities by Applicant, pursuant to 
said contract, to the Tennessee Valley Authority, the City of Memphis, Ten- 
nessee, and the Memphis Generating Company has been entered by the Rail- 
road and Public Utilities Commission of Tennessee upon the petition of 
applicant ; 

(i) The proposed sale of facilities to the Tennessee Valley Authority will 
provide the Authority with a large concentrated market for its surplus energy 
and will provide for the integration of its transmission facilities and the inte- 
gration and coordination of its facilities with facilities subject to the jurisdic- 
tion of the Commission ; 

(j) The proposed transaction is in the interest of the holders of the Appli- 
cant’s securities and the consumers of electric energy served directly or indi- 
rectly by the facilities involved; 

(k) Written notices of the aforesaid application were duly served on the 
Governors of Tennessee, Arkansas, and Mississippi, and the Railroad and Public 
Utilities Commission of Tennessee, the Corporation Commission of Arkansas, 
and the Public Service Commission of Mississippi, and notice was published in 
the Federal Register for May 17, 1939; no protest or petition or request te be 
heard thereon in opposition to the granting of the said application has been 
heard or received; 

(1) Written notice of the order fixing the date of hearing on said application 
was duly given to the Applicant and to all persons named as purchasers in the 
said contract; 

And the Commission finds: 

(1) The Applicant is a corporation, organized and existing under the laws 
of the State of New Jersey, and duly qualified to transact business within the 
State of Tennessee ; 

(2) The Applicant is a public utility within the meaning of the Federal 
Power Act; 

(3) The electric facilities proposed to be sold by the Applicant under the 
aforesaid contract of May 10, 1939, to Tennessee Valley Authority and the City 
of Memphis, Tennessee, respectively, include the facilities of a value in excess 
of $50,000.00, which are owned and operated by Applicant for the transmission 
or sale at wholesale of electric energy which is consumed by persons other than 
the transmitter at points outside the state or states in which it is generated, 
and such dispositions are, to that extent, subject to the requirements of section 
203 of the Federal Power Act; 

(4) The proposed dispositions of facilities, insofar as subject to the require- 
ments of said section 203, will be consistent with the public interest and the 
authorization thereof as hereinafter provided will be appropriate to secure the 
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maintenance of adequate service and the coordination in the public interest of 
facilities subject to the jurisdiction of this Commission ; 

The Commission orders that: 

(A) The proposed sales of facilities under the said contract of May 10, 1939, 
to Tennessee Valley Authority and the City of Memphis, Tennessee, be and the 
same hereby are authorized and approved insofar as they include facilities 
subject to the provisons of section 203 of the Federal Power Act; 

(B) The foregoing authorization and approval is without prejudice to the 
authority of this Commission or any other regulatory body with respect to 
rates, valuations, original costs, services, accounts, or any other matter what- 
soever which may come before this Commission or such other regulatory body ; 
and nothing in this order shall be construed as an acquiescence by this Com- 
mission in any estimate or determination of cost, or any valuation of property, 
claimed or asserted by the Applicant or the purchasers ; 

(C) This authorization shall expire unless acted upon within 60 days after 
the entry of this order; 

(D) The Applicant shall file a report as required by section 33.8 of the 
Commission's Rules of Practice and Regulations. 


Order directing installation of transformer 
The Montana Power Company 
(Project No. 5) 
June 9, 1939 


It appearing to the Commission that: 
(a) Article 26 of the license as amended for Project No. 5 provides in part 
that, for the delivery of electrical energy to the Flathead Indian Irrigation 
Project: 

“The Licensee shall install, as a part of the initial development, two three- 
phase transformers, each with a capacity of at least 3,750 kilovolt-amperes, for 
the delivery of electrical energy in accordance with the provisions hereof, and 
shall install a third transformer at such time as the Commission may direct”; 

(b) The licensee has heretofore so installed, as part of the initial develop- 
ment, two 5,000 kilovolt-ampere transformers; 

(c) The Assistant Commissioner of Indian Affairs, by letter dated April 17, 
1939, has advised the Commission that the pumping plant of the Flathead 
Indian Irrigation Project will be ready for operation by August 1, 1939, which 
will require the installation of the aforesaid third transformer in order to 
maintain satisfactory voltage regulation on the commercial circuits of that 
Project ; 

The Commission, having considered the project record and all pertinent data, 
finds that 

Under the circumstances, the immediate installation of the aforesaid third 
transformer is justifiable; and 

The Commission orders that: 

The Montana Power Company, licensee for Project No. 5, shall forthwith 
order the third transformer for which Article 26 of the project license as 
amended provides, and install the same at the earliest practicable date. 





FEDERAL POWER COMMISSION 


Order denying application for hearing, rehearing, and stay 
The East Ohio Gas Company 
(Docket No. G-115) 
June 12, 1939 


It appearing to the Commission that: 

(a) On February 14, 1939, the Commission issued its order in the above- 
entitled proceeding instituting an investigation to determine the cost of trans- 
portation of natural gas by The East Ohio Gas Company from the Ohio River 
to the city gate of Cleveland, Ohio, and in said order directed The East Ohio 
Gas Company to furnish to this Commission, under oath, on or before April 17, 
1939, an inventory of its property devoted in whole or in part and actually 
used or useful in said transportation of natural gas and to file certain state- 
ments with regard to the original cost of said property, the operating expenses 
applicable thereto, the total quantities of natural gas transported, and an 
appropriate legible map, all as more fully appears in said order of February 
14, 1939; 

(b) On March 16, 19389, The East Ohio Gas Company filed a document entitled 
“Application for Rehearing and Stay” directed to the Commission’s order of 
February 14, 1939, in which document certain purported statutory, consti- 
tutional, and factual grounds for hearing, rehearing, and stay of said order 
were set forth; 

(c) On April 14, 1939, the Commission issued its order and opinion Jn the 
matter of the East Ohio Gas Co., ante, p. 586 (made a part of said order) 
wherein the Commission denied the application for a hearing, rehearing, and 
stay filed by The East Ohio Gas Company on March 16, 1939, and amended its 
order of February 14, 1939, by granting the company the privilege of presenting 
to the Commission a reconciliation of certain alleged differences in original cost 
of property affected by the Commission’s order and by extending until July 17, 
1939, the date on which The East Ohio Gas Company was to file the inventory, 
statements, and map referred to in paragraph (a) above; 

(d) On May 13, 1939, The East Ohio Gas Company filed a document entitled 
“Application for Rehearing and Stay” directed to the Commission’s order of 
February 14, 1939, as amended by its order of April 14, 1939, in which document 
The East Ohio Gas Company begs leave to reiterate as though specifically 
rewritten the alleged statutory, constitutional, and factual grounds set forth 
in its application of March 16, 1939, and further alleges that the amend- 
ments to the Commission’s order of February 14, 1939, contained in its order 
of April 14, 1939, do not reduce the amount of work necessary for compliance 
therewith, do not reduce the cost of such compliance and do not permit an 
adequate period for compliance ; 

Now, therefore, the Commission, having considered the record in this pro- 
ceeding, finds that: 

(1) The East Ohio Gas Company has not shown that it has prosecuted with 
due diligence the preparation of the information and data required by, nor 
has it shown any record of progress made in complying with, the Com- 
mission’s order of February 14, 1939, as amended by its order of April 14, 1939; 

(2) The Commission’s opinion In the matter of the East Ohio Gas Co., supra. 
and made a part of its order of that date entered in this proceeding, discusses in 
detail the alleged statutory, constitutional, and factual grounds set forth by the 
East Ohio Gas Company in its application for rehearing and stay filed March 16, 
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1939, und reiterated in its application for rehearing and stay filed May 13, 1939, 
and no compelling reasons for altering the holding set forth in that opinion 
have been presented ; rn 

(3) No new grounds for a hearing, rehearing, and stay of the Commission’s 
order of February 14, 1939, as amended by its order of April 14, 1939, have 
been presented by The East Ohio Gas Company ; 

The Commission orders that: 

The application of The East Ohio Gas Company, filed May 13, 1939, for a 
hearing, rehearing, and stay of the Commission’s order of February 14, 1939, 
as amended by its order of April 14, 1939, be and it is hereby denied. 










































Order denying application for license (transmission 
amendment of license (major) 


line) and authorizing 





The Montana Power Company 
(Project Nos. 1407 and 5) 


June 13, 1939 





Upon application filed November 20, 1936, by The Montana Power Company, 
of Butte, Montana, for license for a transmission line designated as Project No. 
1407 extending from its Thompson Falls plant via its Flathead plant (Project 
No. 5) to its substation at Anaconda, Montana; and 

It appearing to the Commission that: 

(a) The line, consisting of a 100,000-volt section between Thompson Falls and 
Flathead, and a 154,000-volt section between Flathead and Anaconda, extends a 
total distance of 201 miles through Sanders, Lake, Missoula, Granite, Powell, 
and Deer Lodge Counties, Montana, occupying a right-of-way 100 feet wide for a 
total distance of 11.363 miles over vacant public lands and other lands of the 
United States within the Cabinet, Deerlodge, and Lolo National Forests, as well as 
lands within the Flathead Indian Reservation ; 

(b) The line was constructed and energized in 1936 and 1937 after the appli- 
cant had been advised that such construction and operation would not prejudice 
consideration by the Commission of an application for license therefor; and has 
been used to supplement a transmission line paralleling the route of the Chicago, 
Milwaukee, St. Paul & Pacific Railroad between Thompson Falls, Missoula, and 
Anaconda, Montana; 

(c) The Acting Chief, Forest Service, under authority delegated by the 
Acting Secretary for the Secretary of Agriculture, who has supervision over the 
national forests affected by the line, has recommended the granting of a license 
therefor subject to the standard provisions ; 

(d) The Acting Secretary for the Secretary of the Interior has reported that 
the line does not interfere and is not inconsistent with the purpose of any 
reservation or withdrawal of public lands under the administration of that 
Department ; 

(e) The Acting Secretary for the Secretary of the Interior has also reported 
that the Flathead Reservation tribes have consented to the granting of the right- 
of-way for the line over their lands upon payment of specified amounts for com- 
pensation and damages, which have been deposited by The Montana Power 
Company with the Superintendent of the Reservation, and subject to the usual 
rental charges as hereinafter provided ; 
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(f) A hearing on the application was held January 25, 1939, before a duly 
designated examiner of the Commission ; 

The Commission, having considered the application and the entire record 
thereon, finds that: 

(1) The line will serve principally as a primary line transmitting energy from 
the aforesaid Flathead plant to points of junction with the distribution systems 
of the applicant at Thompson Falls, Missoula, and Anaconda, Montana, in addi- 
tion to serving as an interconnection between those distribution systems; 

(2) When carrying the maximum energy that can be generated at the Fiat- 
head plant, after that project has been completed and is operating at its ulti- 
mate installed capacity, the transmission line cannot carry any substantial 
amount of power from other sources either to the aforesaid distribution system 
at Thompson Falls or to the distribution systems at Missoula or Anaconda ; 

(3) The line is properly, therefore, a part of the Flathead project within 
the meaning of section 3(11) of the Federal Power Act as a necessary adjunct 
to that complete unit of development ; 

(4) The amendment of the license for Project No. 5 to include the line therein 
will not alter any of the basic facts upon which that license was issued, nor 
constitute such an alteration thereof as to require public notice ; 

(5) The amount of reasonable annual charges for which the license for 
Project No. 5 now provides should be increased by $90.90 from March 27, 1937, 
the date of final completion and energization of the line, to cover its inclusion 
therein ; 

(6) The exhibits submitted as part of the aforesaid application and designated 
as Exhibits J, K, M, and N, do not fully conform to the rules and regulations 
of the Commission for an application for amendment of license for a major 
project; nor does the application contain the Exhibits F and L so required; and 

The Commission orders that: 

(A) The aforesaid application for license for the line as a minor part only of 
a complete project be and it hereby is denied; 

(B) Upon submission of revised and additional exhibits conforming with the 
rules and regulations of the Commission for an application for amendment of 
license for a major project, and upon approval of such revised or additional 
exhibits by the Commission, the license for Project No. 5 be amended as of 
March 27, 1937, to provide for the inclusion of the line therein ; 

(C) Subject to the provisions of section 10(e) of the act, the amount of annual 
charges specified in the license for Project No. 5 be and it hereby is increased by 
$90.90 from March 27, 1937. 


Order authorizing transmission of electric energy to a foreign country 
San Diego Consolidated Gas & Electric Company 
(Docket No. IT-5550) 
June 16, 1939 


Upon application filed May 27, 1939, by the San Diego Consolidated Gas & 
Electric Company, a California corporation having its offices and principal place 
of business in San Diego, California, for authorization pursuant to section 
202 (e) of the Federal Power Act to transmit electric energy to a point on the 
international boundary near Tecate, California, for distribution in the vicinity 


of Tecate, Mexico, by M. P. Barbachano and the Border Telephone and Light 
Company ; 
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It appearing to the Commission that: 
(a) The applicant has previously sought and obtained the authorization of 
the Commission to transmit electric energy-.to a point on the international 
border for distribution in the vicinity of Tecate, Mexico, by M. P. Barbachano 
and the Border Telephone and Light Company in the amount of approximately 
700,000 kilowatt-hours per year at a peak load of 125 kilowatts, under terms 
and conditions set forth in an order dated February 1, 1988; 

(b) Applicant represents to the Commission that it proposes to remove the 
present existing facilities and install heavier equipment in order to supply 
electric energy for the above-mentioned purpose in the amount of approximately 
3,400,000 kilowatt-hours per year at a peak load of 550 kilowatts and 100,000 
kilowatt-hours per year at a peak load of 40 kilowatts; 

The Commission, having considered said application, finds that: 

(1) The proposed transmission will not impair the sufficiency of electric supply 
within the United States; 

(2) The proposed transmission will not impede or tend to impede the coordina- 
tion in the public interest of facilities subject to the jurisdiction of the Com- 
mission ; 

The Commission orders that: 

(A) The transmission of electric energy in accordance with the terms and 
conditions set forth in the application is hereby authorized, subject, however, 
to the authority reserved in the Commission: 

(1) To require from the applicant such reports with respect to such trans- 
mission as may reasonably be required in the administration of the act; 

(2) To modify or terminate this authorization in accordance with the provi- 
sions of the act after notice to said applicant and opportunity for it to be heard; 

(B) This authorization shall not be transferable or assignable without the 
prior approval of the Commission except by involuntary transfer, including 
judicial sale and foreclosure sale; 

(C) This authorization shall supersede that previously granted by the order 
of February 1, 1938, in Docket No. IT—5487, and shall take effect immediately 
upon notice from the applicant of the termination of the transmission of elec- 
tric energy in the manner authorized under the said order of February 1, 1938, 
provided, however, that this authorization shall be null and void unless given 
effect within ninety (90) days from the date hereof; 

(D) This authorization shall terminate on May 31, 1942. 


Order granting permission under balance sheet instruction 6-—E 
Gulf States Utilities Company 
(Docket No. IT-5554) 
June 16, 1939 






Upon application of Gulf States Utilities Company, a, Texas corporation, filed 
May 27, 1939, pursuant to the provisions of paragraph E of Balance Sheet 
Accounts Instruction 6 of the Commission’s Uniform System of Accounts for 
permission to amortize ratably over a future period the balance of the unamor- 
tized expense and sale premium and the call premium of a certain issue of 


bonds which the applicant proposes to call for redemption on or about August 
1, 1939; 
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It appearing that: 
(a) The bond issue to be redeemed, the principal amount thereof, the amount 


of unamortized expense and sale premium as of April 30, 1939, and the amount 
of premium to be paid upon call are as follows: 


First Mortgage and Refunding Bonds, Series C, 4%, due Oct. 1, 
1966 : 
Principal amount of bonds to be redeemed $27, 300, 000. 00 
Redemption premium to be paid (6%) 1, 638, 000. 00 
Balance remaining in unamortized expense 
and sale premium avcounts as of April 30, 
1939 (net credit) : 
Unamortized expense__..--__-_________ $144, 951. 74 
Unamortized sale premium (3138, 829. 22) (168, 877. 48) 


(b) In order to redeem the bond issue listed in (a) above, the applicant pro- 
poses to issue and sell $27,300,000 principal amount First Mortgage and Re- 
funding Bonds, Series D, 344%, due May 1, 1969, as evidenced by a registration 
statement (Form A-2), and a declaration (Form U-€@B-7-1) filed with the 
Securities and Exchange Commission pursuant to the provisions of the Securities 
Act of 1983 and the Public Utility Holding Company Act of 1935; 

(c) Paragraph E of Balance Sheet Accounts Instruction 6 of the Commission’s 
Uniform System of Accounts provides that when the redemption of one issue 
or series of bonds is financed by another issue or series before the date of 
maturity of the first issue, any unamortized discount, expense or premium on 
the first issue and any premium paid or discount earned on reacquirement shall 
be debited or credited, as appropriate to Account 414, Miscellaneous Debits to 
Surplus, or Account 401, Miscellaneous Credits to Surplus, provided, however, 
that. if the applicant desires to amortize any of the discount, expense or premium 
associated with the issuance or redemption of the first issue over a period 
subsequent to the date of redemption, the permission of the Commission must 
be obtained ; 

(d) Applicant asserts that the earned surplus is insufficient to justify the 
absorption of any of the unamoztized expense and sale premium or call premium 
in connection with the proposed refunding, and, therefore, applicant seeks per- 
mission to amortize the balance of the expense and sale premium remaining 
unamortized at the date of retirement of the said series C bonds and the redemp- 
tion premium on said bonds over the balance of the life of the bonds as if they 
were not retired ; 

(e) In addition to the unamortized expense, sale premium and redemption 
premium set out in (@) above, there appears on the books of the applicant as 
of April 30, 1989, unamortized discount, expense and call premium applicable to 
issues refunded in 1936 and 1988 the following deferred charges: 





Unamortized 
Issue balance, Basis of amortization 
Apr. 30, 1989 


s 


First Mtg. and Refunding Bonds, 5% (1956) --. --| $1,646, 527.19 ov original life of issues 


First Mtg. and Refunding Bonds, 44%% (1961) oa 240, 328.17 |J (1956 and 1961). 


Baton Rouge Electric Co., 544% (1954) 44, 520. 00 ere period from 9-1-38 
Baton Rouge Electric Co., 5% (1959) 93, 333.36 |f to 9-1-48. 


(f) The basis of amortization shown in (e) above was authorized by the 
Commission’s orders of September 16, 1936 and October 5, 1938, respectively ; 
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(g) Applicant asserts that it will continue to amortize the debt discount and 
expense and redemption premiums associated with the redeemed issues enumer- 
ated in (e) above in accordance with the Commission’s orders of September 16, 
1986, and October 5, 1938; - 

The Commission having considered said application and other matters of 
record, finds that: 

(1) The applicant owns and operates facilities for the transmission of electric 
energy in interstate commerce and for the sale of electric energy at wholesale 
in interstate commerce, and is a public utility within the meaning of the Federal 
Power Act; 

(2) The inadequacy of applicant’s earned surplus would justify not charging 
off the balance of the unamortized expense and sale premium, and the redemption 
premium associated with the retirement of the series C bonds, at the time the 
said bond issue is redeemed ; 

(3) The proposed accounting treatment of unamortized expense, sale premium 
and redemption premium requested by applicant as set out in (d) above is not 
the only recognized accounting treatment ; 

(4) The savings to result from the proposed refinancing will be sufficient to 
amortize the balance of the unamortized expense, sale premium and redemption 
premium on said series C bonds over a twelve-year period ; 

(5) In this case the applicant should be permitted to amortize the unamortized 
expense, sale premium and call premium on the series C bonds to be redeemed 
over a specified number of years; 

The Commission orders that: 

Permission be and it is hereby granted to said applicant to amortize the 
balance of the unamortized expense and sale premium and the redemption 
premium on the said First Mortgage and Refunding Bonds, Series C, 4%, to be 
retired, over a period not exceeding twelve (12) years, beginning with the date 
said series C bonds are called for redemption. 


Finding of Commission upon declaration of intention pursuant to Section 23 
(b) of the Federal Power Act 


Copper District Power Company 
(Docket No. DI-145) 
June 27, 1939 


Upon declaration of intention to construct a proposed project at Bond Falls on 
the Middle Branch of the Ontonagon River in Ontonagon County, Michigan, filed 
July 7, 19388, by the Copper District Power Company, of Ontonagon, Michigan, 
pursuant to section 23 (b) of the Federal Power Act; and 

It appearing to the Commission, after consideration of the declaration of 
intention, investigation of the proposed construction, and from the record of a 
hearing on the declaration of intention and all other pertinent records, that: 

(a) The declarant is a corporation organized and operating under the laws 
of Michigan ; 

(b) The proposed project would consist of a diversion dam at the aforesaid 
Bond Falls 45 feet high as measured from normal low water surface, creating 
a storage reservoir having a surface area of 2,160 acres and usable storage 
capacity of 45,000 acre-feet, controlling works, several short concrete pipes, 
and 7,500 feet of open canal; 
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(c) The proposed project is designed to provide storage for increased operation 
of the declarant’s existing Victoria hydroelectric plant on the West Branch of the 
Ontonagon River by storing flood waters and diverting such flood storage, 
together with a part of the normal flow of the Middle Branch, through the canal 
and intermediate streams into the West Branch for use through the Victoria 
plant ; 

(d@) The Ontonagon River has been used for many years for transporting logs 
and for commercial craft ; 

(e) High flows and spring freshets erode the banks of the upper branches, 
particularly the Middle Branch, of the Ontonagon River and result in a deposit 
of silt in the lower Ontonagon River, the removal of which requires dredging 
operations annually by the Corps of Engineers. War Department ; 

(f) The construction and operation of the proposed project will flood some 
54 acres of land of the United States within the Ottawa National Forest ; 

The Commission finds that: 

(1) The Ontonagon River discharges into Lake Superior and is navigable 
for at least something over five miles above its mouth, by reason of which said 
river is a navigable water of the United States ; 

(2) Operation of the proposed project will result in storage in the reservoir 
of high flows which would otherwise contribute to destructive run-offs ; 

(8) Storage of high flows in the proposed reservoir will reduce erosion in the 
streams below and will assist in elimination of silting in the navigable reaches 
of the lower Ontonagon River, thus aiding commercial use of the lower Ontonagon 
River and reducing the cost of dredging operations now carried on by the United 
States ; 

(4) Release of stored water in the normal expected operation of the proposed 
project will increase the flow in the Ontonagon River during normally low flow 
periods ; 

(5) The interests of interstate and foreign commerce will be affected by the 
construction proposed in the aforesaid declaration of intention ; 

(6) Lands of the United States within the Ottawa National Forest will be 
flooded by such proposed construction ; 

(7) Wherefore, a license for such proposed construction is required under the 
provisions of the Federal Power Act. 


e 
Order denying dismissal of application and authorizing issuance of common stock 
share certificates 


Otter Tail Power Company 
(Docket No. IT-5533) 
June 27, 1989 


Upon the application filed November 14, 1938, by Otter Tail Power Company, 
a Minnesota corporation, having its office and principal place of business at 
125 South Mill Street, Fergus Falls, Minnesota, (hereinafter referred to as the 
Applicant) for authorization pursuant to section 204 of the Federal Power Act 
to issue four shares of its Special Common Stock of the par value of $1.00 per 
share for, and in conversion of, each share of its Special Common Stock without 
par value outstanding, and four shares of its Founders Common Stock of the 
par value of $1.00 per share for, and in conversion of, each share of its Founders 
Common Stock without par value outstanding, such issuance to be accomplished 
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pursuant to an amendment of its articles of incorporation; or for an order 
dismissing said application for want of jurisdiction ; 

It appearing that: 

(a) Written notices of said application-were duly given to the Board of 
Railroad Commissioners of the State of North Dakota, the Railroad and Ware 
house Commission of the State of Minnesota, the Board of Railroad Commis- 
sioners of the State of South Dakota, and to the respective governors of said 
States; and notice was duly published in the Federal Register, December 6, 
1938 (F. R. Doc. 38-3645; filed December 3, 1988, 10:16 A. M.) ; 

(b) On December 2, 1938, the Board of Railroad Commissioners of the State 
of North Dakota filed its request that a joint hearing convenient to all interested 
parties be held on said application, but subsequently, on December 15, 1938, 
withdrew that request ; 

(c) On January 25, 1989, a hearing on the said application was duly held at 
which Applicant was heard ; 

(d) No protest or objection to the granting of the said application has been 
heard or received ; 

(e) At the time of the filing of the said application, the Applicant proposed 
to effectuate an amendment of its articles of incorporation, increasing its author- 
ized capital stock and providing for the aforesaid split-up of stock; and the 
Applicant further proposed, after such amendment had been effectuated, to issue 
certificates representing the $1.00 par value shares for and in conversion of 
outstanding shares, dated as of the effective date of the amendment ; 

(f) Subsequent to the filing of the application and prior to the aforesaid hear- 
ing the Applicant effectuated such amendments of its articles of incorporation 
and the transaction (hereinafter referred to as the proposed transaction) for 
which approval is now sought (if the Commission determine that it has juris- 
diction with respect thereto) is the issuance of share certificates as aforesaid ; 

(g) By the amendments of Applicant’s articles of incorporation referred to 
in (f) above, Founders Common Stock, with full voting rights (with limited 
exceptions), and Special Common Stock, without voting rights (with limited 
exceptions), are authorized in approximately the same relative proportions as 
now outstanding ; 

The Commission, having considered said application and the record of the 
hearing and proceedings with respect thereto, finds that: 

(1) The Applicant is a corporation organized under the laws of the State of 
Minnesota ; 

(2) The Applicant is engaged in the business, together with other business 
of generating, transmitting, and distributing electric energy to the public within 
the States of Minnesota and North Dakota and transmitting and distributing 
electric energy to the public in the State of South Dakota; 

(3) The Applicant owns and operates facilities, among others, for the trans- 
mission and for the sale at wholesale of electric energy which is transmitted 
between and among the aforesaid three States and consumed at points outside 
the respective States in which it is generated, and the Applicant is a public 
utility within the meaning of that term as used in section 204 of the Federal 
Power Act; 

(4) The States of Minnesota and South Dakota do not have state commissions 
under which the Applicant’s security issues are regulated; 

(5) The proposed transaction would constitute the issue of securities within 
the purview of section 204 (a) of the Federal Power Act; 

(6) There is no inflation in the asset accounts of the Applicant and the 
Common Stock of the Applicant has been issued over the life of the company 
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at prices representing an average paid-in amount approximating $103 per share; 
the indicated book value of the Applicant’s Common Stock is approximately 
$142 per share, or $39 per share in excess of the paid-in amount; the January, 
1939, market value of such stock was about $75 per share; therefore, the fixing 
of a par value of $1 per share for the proposed stock (equal to $4 per share for 
the outstanding stock) is not reasonable, a reasonable and convenient par value 
of such stock being $25 per share; 

(7) The stated purpose of the proposed transaction is to obtain a wider 
market and better distribution of the Applicant’s Common Stock through the 
reduction in the unit of such stock which may be purchased by investors, in 
the hope that the price of such stock may rise to a point at which the issuance 
and sale of additional Common Stock can be effected on a basis such that 
dilution of the equity of the present Common Stockholders will be reduced to a 
minimum, the proceeds from such sales to be available for use in retirement 
of outstanding preferred stock and the reduction thereby of Applicant's present 
fixed dividend requirements, and for plant additions and betterments; 

(8) The outstanding Founders Common Stock is very closely held and in 
recent years has seldom, if ever, changed hands except upon the death of a 
holder; under such conditions no market whatever has been established for 
such stock ; and no prospect for a creation of a market for such stock has been 
shown ; 

(9) Provision for equal voting rights for all shares of Applicant’s Common 
Stock, whether Founders Common Stock or Special Common Stock, will be in 
the public interest and will promote the accomplishment of the stated purpose 
referred to in (7) above; 

(10) The said issue, subject to the terms and conditions and with the modifi- 
cations hereinafter by this order provided, which are necessary or appropriate, 
is for a lawful object, within the corporate purposes of the Applicant and com- 
patible with the public interest, which is consistent with the proper performance 
by the Applicant of service as a public utility and which will not impair its 
ability to perform that service, and is reasonably appropriate for such purposes; 

And the Commission orders that: 

(A) The request for the dismissal of the said application for lack of juris- 
diction is hereby denied ; 

(B) The proposed issue be and the same hereby is authorized in conformity 
with the provisions of the aforesaid application, upon the following terms and 
conditions and subject to the following modifications, however : 


(i) Such stock shall be issued only with a par value of $25 per share; 

(ii) Such stock shall be issued only when, as, and if such changes shall 
duly have been made in Applicant’s articles of incorporation, by-laws 
and otherwise, as may be necessary to provide for equal voting rights 
for all shares of Applicant's Common Stock, whether Founders 
Common Stock or Special Common Stock ; 

(iii) Proceeds from any stock so issued otherwise than in exchange for 
outstanding stock shall be used only: 

(a) To retire outstanding preferred stock, at a price not to exceed the 
call price thereof ; 

(b) For plant additions or betterments; 


(C) The foregoing authorization is without prejudice to the authority of 
this Commission or any other regulatory body with respect to rates, valuations, 
estimates or determinations of costs, services, accounts, or any other matter 
whatsoever which may come before this Commission or such other regulatory 
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body; and nothing in this order shall be construed as an acquiescence by this 
Commission in any estimate or determination of cost or any valuation of 
property, claimed or asserted by the Applicant; 

(D) Nothing in this order shall be construed to imply any guarantee or obliga- 
tion on the part of the United States in respect to any of the securities to which 
this order relates; 

(E) This authorization shall expire unless acted upon within ninety (90) 
days after the entry of this order. 


ScortT, COMMISSIONER, DISSENTING : 

This matter is before the Commission upon the application of the above- 
named company for authorization to split its presently outstanding common 
stock and issue four shares for one. 

I concur in that part of the Commission’s order which holds that the proposed 
transaction constitutes an issue of securities. 

However, Iam unable to agree that the applicant has met the statutory require- 
ments which must be discharged by it before we may grant the authorization 
it seeks in the instant case. 

The matter before us involves an interpretation of Section 204 (a) of the 
Federal Power Act, the pertinent parts of which provide: 

“No public utility shall issue any security, * * * unless and until, and 
then only to the extent that, * * * the Commission by order authorizes 
such issue * * * . The Commission shall make such order only if it 
finds that such issue * * * (a) is for some lawful object, within the 
corporate purposes of the applicant and compatible with the public interest, 
which is necessary or appropriate for or consistent with the proper perform- 
ance by the applicant of service as a public utility and which will not impair 
its ability to perform that service, and (b) is reasonably necessary or appro- 
priate for such purposes. * * *” [Italics added.] 

Does this language mean that if the record does not disclose a purpose incom- 
patible with the public interest this Commission should approve the application? 
Does it mean merely that in the absence of proof that such proposed issue of 
stock would impair the ability of the applicant to properly perform the services 
of a public utility Commission approval must follow? For fear that the approval 
of the majority of the Commission may be construed as implying an affirmative 
answer to these questions, I feel impelled to record my dissent, 

It strikes me as quite significant that section 204 (a) provides more detailed 
standards than section 203 (a) of the act which pertains to the transfer of 
facilities subject to the jurisdiction of the Commission. Section 204 (a) is 
prohibitory in character and permits authorization of securities only upon the 
Commission making the detailed findings required therein. 

In construing the language of 203 (a), the Commission has held that it is 
not sufficient for an applicant to show that no serious harm may be apprehended 
or that a proposed transaction is a matter of indifference insofar as the public 
interest may be affected. Under that section we held, in Inland Power & Light 
Company, et al., Docket No. IT-5469, ante, p. 380, that the applicant must dis- 
charge the burden of showing that a proposed transfer or merger is consistent 
with the public interest. 

Close scrutiny of the language of Sections 203 (a) and 204 (a) of the Federal 
Power Act leads me to the conclusion that more direct and substantial proof is 
necessarily required to justify granting an application under the latter section 
than is required under the former. 
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Furthermore, I am of the opinion that the only reasonable construction of 
section 204 (a) of the act, is that Congress intended to require, by the language 
used in clause (a) thereof, affirmative proof that the purpose for which the 
applicant seeks authorization is not only lawful and within its charter powers 
but is also compatible with the public interest and is necessary or appropriate 
for or consistent with the proper performance by the applicant of service as a 
public utility; and, by clause (b) to require equally convincing proof that the 
means proposed (stock split-up in the instant case) shall be reasonably neces- 
Sary or appropriate to accomplish that purpose. Certainly the language in clause 
(b) was intended by Congress to have meaning, and, if the requirements of the 
section are fully satisfied by meeting the requirements of clause (a) only, it is 
clear that such construction excludes the idea of giving clause (b) any meaning 
whatsoever. To give it none would mean that the language is redundant. Such 
interpretation would do violence to sound rules of statutory construction. 

What does an examination of the record in the instant case disclose in the 
way of a factual basis upon which the Commission is to make the necessary 
statutory findings? Is there substantial affirmative proof that the purpose of the 
stock split-up is compatible with the public interest and necessary for the proper 
performance by the applicant of service as a public utility? Does the evidence 
disclose that the stock split-up is a means reasonably necessary or appropriate 
for such purpose? Is the hearsay testimony of a security dealer, (no doubt 
hoping to benefit from the transaction) expressed to the president of the appli- 
cant company that the proposed reduction in unit price of the common stock 
will increase the marketability thereof, such proof? Does the “hope rather than 
an expectation” of the officers of the company that the proposed stock split-up 
would make it possible to get for a single share of the new stock more than 
one-fourth of the present market price of the presently outstanding stock add 
any weight to such proof? I think not. 

In justification of its proposal for a stock split-up, applicant relies upon a 
rather tenuous chain of possible happenings: there is an idea that the proposed 
split-up must cause the market price of outstanding common stock to rise; 
that there will be some seasoning of that stock and that the price increase must 
be sufficient to permit issuance and sale of additional stock at a price which will 
not dilute the assumed equity of the present common stockholders; thereafter 
additional common stock must be issued and sold at such price. But, the record 
will be searched in vain for anything more than the nebulous hope, that the 
increase in price of common stock, which is the sine qua non, ever will be 
realized. This is true as to the period of time the stock must “season,” the 
testimony merely indicating that no additional common stock will probably be 
issued within two years. Then, too, there is no evidence whatever to show 
the amount of the increase expected. The president of the Applicant stated 
that “we would like to have the new stock fairly well seasoned before it is 
offered to the public.” Obviously, stock can only be seasoned by being offered 
to the public, and in addition, must be offered to the public in sufficient amounts 
and under such sponsorship as will tend to establish a reasonably active market 
therefor. The record, however, does not disclose that any such action is con- 
templated by the Applicant. In my opinion, the evidence here tends to show 
that the presently outstanding stock is not “seasoned,” although it has been 
on the market for many years. Certainly, no stock which is held as closely as 
Applicant’s Founders Common Stock can ever be “seasoned” nor can it be 
expected that stock having no voice in the management of a corporation and at 
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the seme time no assurance of any return thereon (such as the Special Common 
Stock) will be much sought after, regardless of the unit price thereof. 

There is no evidence as to the effect of the Applicant’s improved financial 
structure, if it should be achieved, on its cost of additional capital. There is 
no evidence that the Applicant will raise additional capital. In this connection 
it would appear that the record before this Commission falls short even of the 
showing made in Fairport, Painesville and Hastern Railroad Company Stock, 
175 I. C. C. 767, which the Interstate Commerce Commission there held to be 
insufficient to establish that the stock split-up there under consideration was 
necessary or appropriate for the purpose intended, under section 20 (a) of the 
I. C. C. Act; the language of which is followed closely in section 204 (a) of the 
Federal Power Act. 

Finally, there is nothing to show that any benefit that might be derived by 
the Applicant as a result of the proposed stock split-up will be passed on to 
the consumers served by it. It is also significant that the Applicant does not 
rely upon the benefit from any increased price to the present holders of such 
stock to meet the statutory requirements. Perhaps the interest which Appli- 
cant’s officers and directors have in its outstanding common stock make it under- 
standable why that immediate effect is not stressed in the Applicant’s showing 
and reliance is placed upon more tenuous and remote effects. 7 

With due deference to the majority of the Commission, in my opinion, the 
conclusion is inescapable that the record is lacking in substantial affirmative 
proof upon which the Commission may predicate findings that the object sought 
to be achieved is compatible with the public interest, necessary or appropriate 
for or consistent with the proper performance by the applicant of service as a 
public utility, and, that the means proposed is reasonably necessary or appro- 
priate for such purpose. Upon such record, the conviction seems to me irresistible 
that the Applicant has failed to meet the statutory requirements and that we 
are unable to make the findings required by section 204 (a) of the act. I am 
of the opinion, therefore, that the application should be denied. 


Order authorizing and approving sale of facilities 
Tennessee Utilities Corporation and Tennessee Valley Authority 
(Docket No. IT-5548) 

June 29, 1939 


Upon the application filed May 8, 1939, as subsequently amended, including 
exhibits thereto, by Tennessee Utilities Corporation (hereinafter referred to as 
the Applicant), a Tennessee corporation having its principal office at 241 Market 
Street, Chattanooga, Tennessee, for an order, pursuant to section 203 of the 
Federal Power Act, granting authorization for and approval of the sale of sub- 
stantially all the electric operating facilities heretofore owned and operated by 
The Tennessee Electric Power Company (hereinafter referred to as Tennessee 
Company), a Maryland Corporation, and Southern Tennessee Power Company 
(hereinafter referred to as Southern Company), a Delaware corporation, insofar 
as such facilities are subject to the jurisdiction of the Commission, as described 
in, and under and in accordance with, the terms of a contract dated as of May 
12, 1939, between The Commonwealth & Southern Corporation, a Delaware cor- 
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poration, seller, and the Tennessee Valley Authority (hereinafter sometimes 
referred to as Authority), and the other purchasers named therein who are 
parties to the same contract; 

The Commission, having considered the said application as amended, and the 
exhibits thereto, having heard testimony with respect thereto, having considered 
the exhibits introduced at the hearing held thereon, exhibits thereafter sub- 
mitted pursuant to authorization given at the hearing, and amendments to the 
application made subsequent to the hearing, and it appearing to the Commission 
that: 

(a) By amendment to the said application filed May 26, 1939, request is made 
for waiver of the requirement for the filing under Part 35 of the Commission’s 
Rules of Practice and Regulations, of the contract dated April 27, 1939, between 
Alabama Power Company, Georgia Power Company, The Tennessee Electric 
Power Company, Mississippi Power Company, Gulf Power Company, South Caro- 
lina Power Company, and The Commonwealth & Southern Corporation (Exhibit 
Q-3 of the application) amending a contract of December 30, 1935, for inter- 
change of power and operation of facilities, as a change of rate, to become effec- 
tive upon the conveyance of electric facilities under the contract of May 12, 
1939, as extended; 

(b) Written notices of the aforesaid application were duly served on the 
Governors of Alabama, Georgia, and Tennessee, the Public Service Commissions 
of Alabama and Georgia, and the Railroad and Public Utilities Commission of 
Tennessee ; notice of such application was published in the Federal Register for 


May 16, 1939; and no protest or petition or request to be heard in opposition 
to the granting of said application has been heard or received ; 
(c) Written notice of the order fixing a date for a hearing on the said appli- 


sation was duly given to the Applicant and to all purchasers named in the said 
contract ; 

(ad) The aforesaid sale is proposed to be made under said contract to the 
purchasers and for the considerations listed below, respectively, each of said 
purchasers taking the facilities described in the contracts and exhibits thereto, 
to which reference is made ; 





Consider- 

ation as 

of May 1, 
1939 


Purchaser Description of properties to be purchased 


Exhibit A-39 of Exhibit L of application, 
amended as described in Exhibit L-9 of 
application. 

| Exhibit L-8 of application ; 

Except: Properties described in Exhibits 
L-7 and L-10 of application. | 

Exhibit A-1 of Exhibit L of app‘ication.__| 


Tennessee Valley Authority, a corporation cre- 
ated and now existing under the Tennessee 
Valley Authority Act of 1933. 


$44, 063, 500 


31, 700 


City of Nashville, acting by and through the 
Electric Power Board of City of Nashville. 
City of Chattanooga, acting by and through the 

Electric Power Board of Chattanooga. 


City of Athens, a municipal corporation of the 
State of Tennessee 


City of Cleveland, a municipal corporation of | 
the State of Tennessee. 


Town of Clinton, a municipal corporation of the 
State of Tennessee, 

City of Columbia, a municipal corporation of the 
State of Tennessee. 

Town of Dickson, a municipal corporation of the | | 
State of Tennessee. 

The City of LaFollette, a municipal corporation 
of the State of Tennessee. | 





| Exhibit A-38 of Exhibit L of application. 


Exhibit A-2 of Exhibit L of application. 
Exhibit L-10 of application 


Exhibit A-3 of Exhibit L of application sl 


Except: Properties described in Exhibit 
L-8 of application. 

Exhibit A-4 of Exhibit L of application 

Except: Property described in Exhibit 
L-11 of application. 


Exhibit A-5 of Exhibit L of application, | 
amended as described in Exhibit L-9 of | 


lication. 
Exhibit A-6 of Exhibit L of application. - 
Exhibit L-1 of application 


Exhibit A-7 of Exhibit L of application. .- 
Exhibit A-8 of Exhibit L of application. _- 
| Exhibit A-11 of Exhibit L of application. 


633, 100 
14, 311, 200 
10, 850, 000 

360, 600 


686, 300 
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Consider- 
ation as 
| of May 1, 


Purchaser Deseription of properties to be purchased 


City of Lawrenceburg, a municipal corporation 
of the State of Tennessee. 

City of Lenoir City, a municipal corporation of 
the State of Tennessee. 

Town of Lexington, a municipal corporation of 
the State of Tennessee. 

City of Loudon, a municipal corporation of the 
State of Tennessee. 


City of Maryville, a municipal corporation of the | 


State of Tennessee. 

The Town of McMinnville, a municipal corpora- 
tion of the State of Tennessee. 

Mount Pleasant, a municipal corporation of the 
State of Tennessee. 

City of Murfreesboro, a municipal corporation 
of the State of Tennessee. 

Town of Pulaski, a municipal corporation of 
the State of Tennessee. 

The City of Rockwood, a municipal corporation 
of the State of Tennessee. 





Exhibit A-12 of Exhibit L of application. -. 
| Exhibit L-2 of application 
13 of Exhibit L of application -- 


Exhibit A- 


Exhibit A-15 of Exhibit L of application. _| 
Exhibit A-16 of Exhibit L of application. . 


Exhibit A-17 of Exhibit L of application. 


Exhibit A-18 of Exhibit L of application... 
Exhibit A-19 of Exhibit L of application. 


| Exhibit L-4 of application. 


Exhibit A-20 of Exhibit L ‘of application ed 


Shelbyville, a municipal corporation of the | 


State of Tennessee. 

The Town of Sweetwater, a municipal corpora- 
tion of the State of Tennessee. 

Winchester, a municipal corporation of the 
State of Tennessee. 

Plateau Electric Cooperative, a corporation 
organized and existing under the Tennessee 
Electric Cooperative Act of 1939. 

Blue Ridge Electrie Association, Inc., incor- 
porated as a corporation not organized for 
pecuniary gain or profit and without capital 
stock under Act No. 259, Georgia Laws, Spe- 
cial Session, 1937-1938, approved January 13, 
1938, 


Cumberland Electric Membership Corpora- 
tion, a membership corporation existing under 
the Tennessee Electric Membership Corpora- 
tion Act of 1937. 

Duck River Eleetric Membership Corporation, 
a@ membership corporation existing under the 
Tennessee Electric Membership Corporation 
Act of 1937. 

Lincoln County Electric Membership Corpora- 
tion, a membership corporation existing under 
the Tennessee Electric Membership Corpora- 
tion Act of 1937. 

Volunteer Electric Cooperative, existing under 
the Tennessee Electric Cooperative Act of 1939 
(formerly Meigs County Electric Membership 
Corporation, organized under the Tennessee 
Electric Membership Act of 1937). 

Meriwether Lewis Electric Cooperative, organ- 
ized and existing under the Tennessee Electric 
Cooperative Act of 1939. 

The Middle Tennessee Electric Membership 
Corporation, a membership corporation exist- 
ing under the Tennessee Electric Membership 
Corporation Act of 1937. 

North Georgia Electric Membership Corpora- 
tion, a membership corporation of the State of 
Georgia. 

Pickwick Electric Membership Corporation, a 
membership corporation existing under the 
Tennessee Electric Membership Corporation 
Act of 1937. 

Tri-County Electric Membership corporation, a 
membership corporation existing under the 
Tennessee Electric Membership Corporation 
Act of 1937. 

Upper Cumberland Electric Membership Cor- 
poration, a membership corporation existing 
under the Tennessee Electric Membership 
Corporation Act of 1937. 


Exhibit A-22 of Exhibit L of application _. 
Exhibit A-23 of Exhibit L of application __ 


Exhibit A-24 of Exhibit L of application 


| Exhibit L-7 of application 





Exhibit A-25 of Exhibit L of application _. 


Exhibit L-11 of application. 


Exhibit A-26 of Exhibit L of application. - 
Exhibit A-21 of Exhibit L of application _- 


Exhibit L-3 of application 


Exhibit A-27 of Exhibit L of application 
Exhibit L-5 of application. 


Exhibit A of Exhibit L-6 of application - BS 


Exhibit A-28 of Exhibit L of application 


Exhibit A-29 of Exhibit L of application 
Except: Properties described in Exhibit 
L-4 of application. 


Exhibit A-30, of Exhibit L of application 


Exhibit A-31 of Exhibit L of application 


Exhibit A-32 of Exhibit L of application 


Exhibit A-33 of Exhibit L of application_ - 


Exhibit A-34 of Exhibit L of application 

Except: 
A of Exhibit L-6 of application. 

Exhibit A-35 of Exhibit L of application. 


| Exhibit A-36 of Exhibit L of application. 


Exhibit A-37 of Exhibit L of application _ - 





Properties described in Exhibit | 





221, 100 


51, 400 


270, 000 


(e) In addition to the sale to the purchasers enumerated in paragraph (d) 
above, Applicant has offered to sell, and proposes to sell if such offer is accepted, 
1693—40——_54 
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to the following named municipalities as purchasers under the aforesaid con- 
tract of May 12, 1939, each of said purchasers taking the facilities described in 
the contracts and exhibits thereto, to which reference is made: 


Considera- 
Purchaser Description of Properties to be Purchased tion as of 


Mah” 


Mayor and Aldermen of the Town of Fayette- $53, 000 


Exhibit A-9 of Exhibit L ofapplication..... 
ville, a municipal corporation of the State of 


Tennessee. 

The City of Harriman, a municipal corporation | ExhibitA-10 of Exhibit L of application... 251, 900 
of the State of Tennessee. 

Lewisburg, Tennessee, a municipal corporation | Exhibit A-14 of Exhibit L of application..} 83, 000 


of the State of Tennessee. 


(f) The facilities to be sold to the Authority consist in general of the following: 
(i) All the electric generating and high tension transmission facilities and 
related properties owned by the Southern Company and the Tennessee Company ; 
(ii) The so-called distribution facilities (not necessarily facilities used only in 
local distribution within the meaning of that term as used in the Federal Power 
Act) owned by the Tennessee Company in the Sequatchie Valley area and in 
Madisonville, both in the State of Tennessee ; 

(g) The facilities proposed to be sold and those offered to be sold to all 
purchasers other than the Authority under the aforesaid contract of May 12, 
1939, consist in general of similarly so-called distribution facilities owned by 
the Tennessee Company and such facilities together with the facilities referred 
to in (f), above, constitute the whole of the electric operating facilities (not 
including electric conversion equipment used exclusively for street railway pur- 
poses) owned by the Southern Company and the Tennessee Company ; 

(h) The sale of the facilities referred to in paragraph (d) and (e), above, 
is contingent upon the acquisition by the Applicant of such facilities and such 
acquisition is proposed to be accomplished as a part of the liquidation of the 
Southern Company and the Tennessee Company ; 

(i) The Railroad and Public Utilities Commission of the State of Tennessee 
has entered orders authorizing the aforesaid acquisition of facilities from the 
Tennessee Company and the Southern Company, and authorizing the Applicant 
to issue and deliver its common capital stock to The Commonwealth & Southern 
Corporation upon receipt and in consideration for 422,261.35 shares of the com- 
mon stock of the Tennessee Company (out of a total of 425,000 shares of such 
stock outstanding) and 10 shares of the common capital stock of the Southern 
Company (being all of such stock outstanding) and to receive from time to time 
from said companies properties and franchises distributed by them in liquidation 
and to accept conveyances thereof; 

(j) Applications and declarations have been filed and are pending before the 
Securities and Exchange Commission with respect to the other necessary parts 
of the series of related transactions, of which the sale under consideration 
is a part; 

(k) The Applicant proposes that, as part of the closing of the aforesaid 
contract of May 12, 1939, the lien of the mortgage indentures securing the bonds 
of the Tennessee Company shall be discharged and the balance of the net proceeds 
remaining after the satisfaction of the claims of preferred-stock holders in 
full will be distributed to holders of common stock ; 

(1) The said contract of May 12, 1939, provides that the seller is obligated 
to sell, provided purchasers representing purchase prices aggregating not less 
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than $74,500,000 (out of a total of $78,600,000) make tenders as provided in the 
contract ; 

(m) The sale of facilities as referred to in paragraphs (d) and (e), above, 
will provide the Authority with a large market for its surplus energy and will 
promote the integration and coordination of its facilities and facilities subject 
to the jurisdiction of the Commission ; 

(n) The sale of facilities as referred to in paragraphs (d) and (e), above, 
will avoid uneconomic duplication of electric operating facilities and is in the 
interest of the holders of the securities of the corporations whose facilities 
are proposed to be sold; 

(o) The sale of facilities as referred to in paragraphs (d) and (e), above, 
will enable the consumers heretofore served by such facilities to be served electric 
energy purchased at low cost from the Authority and distributed to consumers 
at rates substantially below those heretofore charged ; 

(p) The purchasers of the facilities proposed to be sold propose to rehabilitate 
and repair such facilities thereby promoting and safeguarding the rendition of 
satisfactory service to consumers; 

The Commission finds that: 

(1) The Applicant is a corporation incorporated under the laws of the State 
of Tennessee and proposes to become licensed to do business in the State of 
Georgia ; 

(2) Subject to the requisite authorizations by the Securities and Hxchange 
Commission under the Public Utility Holding Company Act of 1935, the Applicant 
proposes to acquire all of the electric operating facilities of the Southern Com- 
pany and the Tennessee Company (not including electric conversion equipment 
used exclusively for street railway purposes), in order to carry out the pro- 
visions of the contract of May 12, 1939; 

(3) The Applicant, by the ownership and the operation of the properties 
proposed to be acquired by it, including therein facilities which are facilities 
for the transmission or sale at wholesale or electric energy transmitted from 
one state and consumed by persons other than a transmitter thereof at points 
outside such state, will, at the time of the sale for which authorization is sought, 
be a public utility within the meaning of that term as used in section 203 of 
the Federal Power Act; 

(4) The electric operating facilities proposed to be sold: by the Applicant under 
the aforesaid contract of May 12, 1939, will include the whole of the facilities 
for the transmission or sale at wholesale of electric energy which is transmitted 
from one state and consumed by persons other than a transmitter thereof at 
points outside such state, which will be acquired by the Applicant, or constitute 
a part of such facilities in excess of the value of $50,000.00; 

(5) Substantially the entire sale of the facilities subject to the jurisdiction 
of the Commission, which is included in the sale of facilities as described in 
paragraphs (d) and (e), above, is essential to the consummation of the aforesaid 
contract of May 12, 1939, and the sale of the remaining part is an integrally 
related and undifferentiated part of the entire sale; 

(6) The sale of the facilities as referred to in paragraphs (d) and (e), above, 
in so far as subject to the jurisdiction of the Commission, will be consistent with 
the public interest ; 

(7) The public interest will be served by the waiver as hereinafter provided 
of the Commission’s requirements with respect to the filing, under Part 35 of 
the Commission’s Rules of Practice and Regulations, of the aforesaid contract 
of April 27, 1939, amending the contract of December 30, 1985, for exchange of 
power and operation of facilities. 
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And the Commission orders that: 

(A) The sale of facilities under the terms and conditions set forth in the 
said application, as amended, as referred to in paragraphs (d) and (e), above, 
after Applicant shall have duly acquired such facilities, be and the same hereby 
is authorized and approved in so far as it includes facilities subject to the 
provisions of section 203 of the Federal Power Act; 

(B) The foregoing authorization and approval is without prejudice to the 
authority of this Commission or any other regulatory body with respect to rates, 
valuations, costs, services, accounts, or any other matter whatsoever which 
may come before this Commission or other regulatory body; and nothing in 
this order shall be construed as an acquiescence by this Commission in any 
estimate or determination of cost or any valuation of property, claimed by 
the Applicant or the purchasers ; . 

(C) This authorization shall expire unless acted upon on or before December 
31, 1939; 

(D) The Applicant shall file a report as required by Section 33.8 of the 
Commission’s Rules of Practice and Regulations; 

(E) The aforesaid agreement of April 27, 1939, amending agreement of De- 
cember 30, 1935, for exchange of power and operation of facilities be and the 
same hereby is authorized to be filed within 30 days from the effective date of 
the sale under the aforesaid contract of May 12, 1939, and allowed to take 
effect as of the date of such sale, 








